


CASES 
ARGUED AND DECIDED 


IN 


OF 


THE STATE OF TEXAS, 





DURING 


THE LATTER PART OF THE AUSTIN TERM, 1884, AND 
THE TYLER TERM, 1884, 


A. W. TERRELL. 


| REPORTED BY 


VOL. LXIT. 


AUSTIN, TEXAS: 
PUBLISHED BY THE STATE OF TEXAS. 
1885. 





THE SUPREME COURT 




























COPYRIGHT. 
STATE OF TEXAS, 
1885. 





SUPREME COURT OF TEXAS, 
Hon. ASA H. WILLIE, Curer JusTIcE. 
Hon. JOHN W. STAYTON, ) cya ' 

- ASSOCIATE JUSTICES, 

Hon. CHARLES 8. WEST, 
Hon. JOHN D, TEMPLETON, Attorney General. 
Cuas. 8. Morse, Esq., Clerk Austin Term. 
Dan’L D, AtTcuison, Esg., Clerk Galveston Term, 
8S. D. REAvgs, Esq., Clerk Tyler Term, 


ALEX. W. TERRELL, EsQ., Reporter. 





COMMISSION OF APPEALS OF THE STATE OF TEXAS. 


Hon, RICHARD S. WALKER, Presipine Justice. 
Hon. A. T. WATTS, 


( ASSOCIATE JUSTICES, 


Hon. W. 8S. DELANY, 





























A TABLE 


OF THE 


NAMES OF THE CASES 


REPORTED IN THIS VOLUME. 





The letter v follows the name of the appellant or plaintiff in error. 


Buchanan v. Wagnon............ 875 
Burks Vv; Bennett... .oicscadcdusuan 277 
C 
Cahn Bros. & Co. v. Bonnett...... 674 
Caldwell (Marx & Kempnerv.).... 64 


Cannon (Chambers & Thigpen v.) 293 
| Carter v. Hawkins............00s- 393 
Caster. (aged 9.)... cco nectewes 489 
Cason v. Chambers. ............0. 305 
Cassaday (Frankland v.).......... 418 
Chambers (Cason v.)...........-: 305 
Chambers (Day v.)........ccesees 190 
Chambers & Thigpen v. Cannon.. 293 
Chapman (Thomas v.)............ 193 
City of Austin v. Johns.......... 179 
City of Galveston v. Barbour..... 172 
City of Galveston v. Posnainsky.. 118 
City of Rockdale (Perry v.)....... 451 
Clark: 0. TEMS» o's kc oe'sdos cacew es 511 
Clark v. Mumford...........0..+. S81 
Cleveland (Sullivan & Co. v.)..... 677 
| Cole vy. Bammiell....... .....-0-. 108 
Cole (Rotel ov. )... . nice ccvchpowewe 695 


Alford (Fortson v.)......cccescees 576 , 
SC. WEEMDOUR: «6c 0'5.0's ch weenie’ 484 | 
Anderson v. Stockdale....... 54 
Andrews (Jones V.).........ee2e0- 652 | 
Austin & N. W. R’y Co. v. Daniels 70 
Austin, City of, v. Johns ......... 179 | 
B. 
TS SENOL: 4 veSnides ove ide doads 518 
Bailey & Goodjohn (Stoker v.).... 299 
SE TASOUR Weds ovcce cop 0 theo 108 
Barbour (City of Galveston v.).... 172 
Bayliss (T. & P. R’y Co. v.)....... 570 
Beeman v. Jester Bros... . 431 
EES (AMIE Wee c'c cs c'scesceones 277 
ke A Fee rs 239 
Berry (Schaeffer v.) ..y.....0..00. 705 | 
Berwin (Mundine v.)............. 341 
a Ere 
ES gt eee ee 426 
Bogel & Bro. (Wallace & Co. v.).. 636 
mommess (Berry V.)......ccccccccee 239 
Bond (T. & P. R’y Co. v.)......... 442 
Se MSMMEDs bas o cues a sddeetaen 300 | 
Bonnett (Cahn Bros. & Co. v.).... 67 
Mn W, PACER. 5 oss ec cccecc ces 582 | 
Boyd (Pearson V.)......0ccccccvce 541 | 
Brotherton (Simpson v.).......... 170 
Brown (Martin v.)............ 467, 485 


Collier (Mo. Pac. R’y Co. and I, & 


G. N. By Ca Cpicscicicksvenes 318 


Comparet (Sinker, Davis & Co. v.) 470 
| Compton v. Waco Bridge Co...... 715 
| Conrad (H. & T. C. R’y Co. v.).... 627 
Cook (Stewart v.)....:.cccccccces 522 


Brown (Western Union Tel. Co. v.) 536 | 


Bryan (Johnson v.).........+.-. Qe 





3} Cooper v. Horner...........essee. 














































































































































Cases Reporrep. 








Crum (Jacobs, Bernheim & Co. v.) 401 Goldsticker v. Ford .............. 


Cummings (Harvey v.)........... 186 | Green v. Ferguson ............... 
| Greenlee (G., C. & 8. F. R’y Co. v.) 344 
D. | Grinnan v. Dean ................. 218 
Dale (Bonner v.)... .....-.cesese 300 | Grubbs v. Blum.................. 426 
Daniels (Austin & N. W. R’y Co. | tT. 
MA ne ee a 70 | eee a ‘ 
Darnell Bros. (Pacific Express Co. ena 6, oie bo Naess pay ae ne 
Rs Sa 639 | amilton (Gteascos k Se) 0 bbe baimee ee 
Dashiell (Faulk v.)...........4... 6 pox anda ~< Ccdiguammanas a va 
Davis (Hollingsworth v.)......... 438 | pace Tsage BWR wits 2 Soe ae oe 
Dawson (I. & G. N. R’y Co. v.).... 260 Hanrick ria D dd eS AN a iy ne 
Day v. Chambers................. RL ere ees eee Se 2 
Dean SS re 218 | nn Apres we —_ pb 5g: = 
Dodd (Hanrick v.) os | Harrington (T. & P. R’y Co. v.).... 597 
a ee | Harvey v. Cummings............. 186 
E. | Hassell (I. & G. N. R’y Co. v.).... 256 
and (ildevin V.).............. 205 | Hawkins 4 Serre ee 393 
CEM, Ss a ccccse cs cvescases 695 | eee weeny & £0.'¥.)...< «++. = 
PE CRUE Woke weirs kdb’ ah0dscn 42 
F. | Hays v. T. & P. R’y Co........... 397 
eS es ... 642 Eeeetns Wi GRO. 2. else ccc cade ds 23 
Fireuson (Green v.).............. 585 | wept v. Layne ..... pte steeeeee. 686 
Field (Manchaca v.) .............. 135 | Helsley (G., C. & 8. F. R'y Co. v.). 598 
Field & Co. v. Fowler ............ ae se wt 
First Nat. Bank v. Lancashire Ins. | tung eae Foe Wess thes = 
SS aaa 461 | Pee NG NER dbo dos vee ods ue ane 610 
Ford (Goldsticker v.) ............. 885 | a stop apceetgadtine Pagal chistes! 
Foreman v. Meroney ........... . 723 | sgt v. Davis... ....... 438 
s . pay og Re eres eye 356 
Fowler (Field & Go, ¥.).c.....,, 68 | He © Ry Oo. v. Conrad... 62t 
Frankland v. Cassaday ........... 418 | sep dherhe \ (rcag Me hdtrrectiab tbe: 
Franklin v. Tiernan .......... ... 92 | eabyslen ge: So. gullet omepameat hed: 
a a 177 | mr GFR NP - Vi ae = + Se meh 
| H. & T. C. R’y Co. (Stewart v.)... 246 
G. H. & T. C. Ry Co. v. Travis 
Gainesville Nat. Bank (Stevens & iceacate “page at phi phair = 
MMMMIEES 2 Seco... ce 499 Hubbard (W =e Wis fpdedabse seen ~ 
G., C. &S. F: R’y Co. v. Greenlee. 344 | Hunter (Boon v.)........ «6 see 582 
G., C. & S. F. R’y Co. v. Helsley.. 598 I. 
Galveston, City of, v. Barbour.... 172 | L & G. N. R’y Co. v. Dawson.... 260 
Galveston, City of, v. Posnainsky. 118 |! I. & G. N. R’y Co. v. Hassell..... 256 
Garcia (T. & P. R’y Co. v.)........ 285 I, & G. N. R’y Co. (Hicks v.)..... 38 
Garrett (Hamilton County v.)..... 602 | I. & G. N. R’y Co. v. Ormond..... 974 
Gaunt (Laroe v.) ................- 481 | I. & G. N. R’y Co. v. Pape........ 313 
Gibson v. Templeton ............. 555 | I. & G. N. R’y Co. v. Ryan........ 42 
Gillenwaters v. Scott......... ... 670 | I. & G. N. R’y Co. v. Smith... 185, 252 
Gillett (Hearne v.)................ 23 | I. & G. N. R’y Co. v. Terry....... 380 
Gilmore (H. & T. C. R’y Co. v.)... 391 | 1 & GN. R’y Co. v. Underwood. 21 
Glasscock v. Hamilton......... --+ 145 } Israelson (Kahn v.)............... 221 






ea 


Cases Reporten. 





J. 


Jackson (H. & T. C. R’y Co. v.)... 
Jacobs, Bernheim & Co. v. Crum. 
Jester Bros. (Beeman v.) 

Johns (City of Austin v.)......... 
Johnson v. Bryan 


Jones v. Andrews................ 652 


Jones (Mayes V.)........2-seeeeees 365 


K. 
Kahn v. Israelson 
Kaufman & Runge (Pipkin v.).... 5 
Kaufman & Runge v. Wicks. . 
King v. Pfeiffer & Co......... 
Kirk (T. & P. R’y Co. v.) 
Kirkbride (Russell & Seisfeld v.).. 


L. 


Lancashire Ins. Co. {First Nat. 
Bank v.) 

Laroe v. Gaunt 

Layne (Heath v.)...........00.6.. 686 

Leach v. Wilson County 

Leona I., M. & C. Co. v. Roberts... 

Lewis & Baker v. Stewart... . 852 

Littlefield (Wells v.)..... ........ 28 

Lumpkin v. Smith................ 249 


Lumpkin (Smythe v.)............ 242 


M. 


McBride (Mooring & Lyon v.).... 

McCaughey (Tex. & St. L. R. Co. v.) 

McLane v. Paschal 

Manchaca v. Field 

Martin v. Brown 

Martin v. Shumatte & Matthews... 

Marx & Kempner v. Caldwell 

Mayes v. Jones...... 

Meroney (Foreman v.).........:.. 

MPEP TIONG W.)oc.. cc ccccccctscs 

Missouri Pac. R’y Co. and I. & G, 
N, R’y Co. v. Collier... 

Moore (Hiil v.) 


318 


Morris & Cummings v. State ex rel. 
Gussett 


331 | 


615 | 


610 | 


| Mumford (Clark v.).........cesec 


Mundine v. Berwin.... 


N. 
1 | 
| Nenney & White v. Schluter & Co. 


O. 

Oliphint (Rindge v.) 

| Ormond (I. & G. N. R’y Co. v.)... 
Osborn vy. Osborn 


5 | Pacific Express Co. v. Darnell Bros. 


| Pape (I. & G. N. R’y Co. v.)....... 


7 | Paschal (McLane v.).............. 
7 | Patty & Mathews (Windham v.).. 


| Pearre & Co. v. Hawkins 

| Pearson v. Boyd 

Perrin v. Perrin 

Perry v. City of Rockdale 

Pfeiffer & Co. (King’v.)........00. 

Pipkin v. Kaufman & Runge 

Posnainsky (City of Galveston v.). 
R. 

Reeves v. Roberts 

Rider (H. & T. C. R’y Co. v.)...... 

Rindge v. Oliphint 682 

Roberts (Leona I., M. & C. Co. v.). 615 

| Roberts (Reeves v.).........c0.00. 550 

| Rockdale, City of (Perry v.)....... 451 

Rose (Supreme Com’d’y Knights of 

| Golden Rule v.)............2.05. 321 

Ross & Co. (T. & St. L. R’y Co. v.) 447 

Russell & Seisfeld v. Kirkbride ... 455 





|" 


550 


267 





5 | Ryan v. Hays 


Ryan (I & G. N. R’y Co. v.) 





Sansom (Schneider & Davis v.) ... 

| Schaeffer v. Berry 

Schluter & Co, (Nenney & White v. ) 

| Schmidt & Zeigler (Sharp v.) 
Schneider & Davis v. Sansom 

| Schooner Leona (Morris & Cum- 

| MINMFBV.).. ss ceccesesonsecscem 
Scott (Gillenwaters v.)............ 

| Shannon (Stelle v.) 











Cases Reporten. 





Sharp v. Schmidt & Zeigler 
Shumatte & Matthews (Martin v.). 
Simpson v. Brotherton 
Sinker, Davis Co. v. Gomparet.... 
Smith (I. & G. N. R’y Co. v.)..185, 252 
Smith (Lumpkin v.).............. 249 
a EO ae rr ape Senne 1 
Smythe v. Lumpkin.............. 242 
State (Western U. T. Co. v.) 630 
State ex rel. Gussett (Morris & 
SS A Ore 
Stelle v. Shannon 


188 
170 
470 





728 | 
198 | 
337 

Stevens & Andrews v. Gainesville 
Nat. Bank 499 
§22 


246 
352 


Stewart v. H. & T. C. R’y Co..... 
Stewart (Lewis & Baker v.)....... 
Stiles v. Hill, Fontaine & Co 429 
Stockdale (Anderson v.) 54 | 
Stoker v. Bailey & Goodjohn..... 299 | 
Stuart (Ward v.) 
Suggs (Tex. & St. L. R’y Co. v.).. § 
Sullivan & Co. v. Cleveland 
Supreme Commandery Knights of 
Golden Rule v. Rose 


T. 





| Western Union Tel. Co. v. Brown. 
Western Union Tel. Co. v. State .. 
Wicks (Kaufman & Runge v.).... 
Willis (Hamman v.) 


Taylor v. Carter 

Templeton (Gibson v.)............ 555 | 
Terry (Henderson v.) : 
Terry (I. & G. N. R’y Co. v.)...... é 
T. & P. R’y Co. v. Bayliss 

T. & P. R’y Co. v. Bond 2 | 


| Thomas v. Chapman 
i 


| Wasom (AMord ¥.). .. ..ccwcstccvec 
| Wilson County (Leach v.)........ 
| Windham v. Patty & Mathews.... 


. & P. R’y Co. 
& P. R’y Co. 
& P. R’y Co. 
& P. R’y Co. 


v. Harrington . 597 
Clays ¥.).. <<.dbs 397 
fb Age ete Ae 6 aap pe 227 
& P. R’y Co. v. Wright ........ 515 
& St. L. R’y Co. v. McCaughey. 271 
. & St. L. R’y Co. v. Ross & Co.. 447 
. & St. L. R’y Co. v. Suggs...... 323 
193 


92 


HHSHeHASSA 


Tiernan (Franklin v.)............. 
Travis County (I. & T. C. R’y Co. 
Danse ene 6s 2ce se caeecmeeteda 
U. 
Underwood (int. & G. N. R’y Co. 
Duan Woaaees ghee ecaeaneee's 
W. 
Waco Bridge Co, (Compton v.).... 
Wagnon (Buchanan v.) 


16 


333 | Wallace & Co. v. Bogel & Bro.... 
3 | Ward v. Hubbard 


Ward v. Stuart 


| Weir v. Smith 1 


28 
536 
630 
234 
507 
484 
831 
490 
Wright (T. & P. R’y Co. v.)....... 515 




















TABLE OF € 


ASES CITED. 








Adams v. O'Connor, 100 Mass., 


Addison v. Lewis, 9 Am. & Eng. 
PML PEE cs a s'obd ste’ « ose Vas 
Albany Fire Ins. Co. v. Bay, 4 N. 


ee ee ee ee ee 


PY sin Gt x SG n dba e np o'e betes" 
Alexander v. Mayor, etc., of Bal- 
timore, 5 Gill, 389 ............ 


Alexander v. Silbernagel, 27 La. 

DICE nics sco dahb Be nbd > dee ih 6 
Alexander v. Stern, 41 Tex., 198. 
Alford v. Baxter, 36 Vt., 158..... 
Allbrittin v. Mayor, 60 Ala., 486.. 
Alton v. Illinois Transp. Co., 12 

eee hast to wis Seine o4 
Alves v. Hodgson, 7 Term R., 241 
Ancoin v. Guillot, 10 La. Ann., 

tg RS ae Fees BEI Le yes 
Anderson v. Duffield, 8 Tex., 237. 


678 


454 


622 
72 


150 
130 


17 
190 


622 


212 


Anderson v. Powers, 59 Tex., 213 31, 32 


Anderson County v. Kennedy, 58 


ROR SAS ey 192 
Anding v. Perkins, 29 Tex., 348.. 212 
Andrews v. Durant, 18 N. Y., 502 215 
Andrews v. Marshall, 26 Tex., 212 392 
Andrews v. Smithwick, 20 Tex., 

a KL Gil aes J iciey 220, 405 
Ann Berta Lodge v. Leverton, 42 

MOE, in ace 5 ED kph Sd incre 160, 335 
Armstrong v. Dalton, 4 Dev. (N. 

SC Wiis. +5 hhvae as co caeas 17,18 
Armstrong v. St. Louis, 69 Mo., 

ce SG ahs Gre hb es ha 329 
Arnold v. Brown, 24 Pick., 89.... 202 
Arnold v. Cord, 16 Ind., 177 ..... 514 
Atkins v. Atkins, 9 Neb., 194.... 340 
Austin v. G., C. & S. F. R. Co., 

EDIE fs ukn wties.oh.05 du oh ace 233 


Austin v. Jordan, 5 Tex., 180 .... 











Austin v. Talk, 20 Tex., 167 


Autrey v. Cannon, 11 Tex., 114..151, 507 
Ayres v. Cayce, 10 Tex., 99..... » 105 


B. 


Babcock v. Wyman, 19 How., 289 
Bailey v. Mayor, etc., 3 Hill, 588. 130 
Baker v. Compton, 52 Tex., 262.. 456, 


685 
Baker v. Johnson Co., 33 Iowa, 

Babe) oie bons Sagues igh Jed baat 17 
Baker v. Ramey, 27 Tex., 52..... 456 - 
Baldessore v, Stephanes, 27 Tex., 

GES So ve ove nnn ance erbie apres 370° 
Ball v. Britton, 58 Tex., 57....... 540 


Ballard v. Burgett, 40 N. Y., 314. 474 
Baltimore & Ohio R. Co. v. De- 
pew, 12 Am. & Eng. R’y Cas., 


nds Son sede $035k ben waa eee 600» 
Barber v. Babel, 36 Cal., 14....... 307 
Barlow v. Scott, 24 N. Y. (10 

Somithi), BGs. nik cous awe koeews 646. 


Barnes v. District of Columbia, 


DES, ig Bees. 5c chub a abivevats 129 
| Barney v. Newcomb, 9 Cush. 

(Re AP set pagel 646° 
| Barrow v. Shields, 138 La. Ann., 

BI. c 50s 6n0sas Wavadachdodkaney 150 


| Bartlett v. Cocke, 15 Tex., 471... 686 


Barton v. Barbour, 104 U. 8.,133. 50 
Barton v. Syracuse, 36 N. Y., 54. 130 
Bass v. Fontleroy, 11 Tex., 698... 743 
Basset v. Nosworthy, 2 Lead. Cas, 


OU TRG Be ns. cs dev'h od baa cease 613 
Baxter v. Dear, 24 Tex., 22....... 284 
Baxter v. Turnpike Co., 22 Vt., 

BER cc kid 0h br et Petes eso ee 130 
Beck v. Tarrant, 61 Tex., 404..... 298 


Beems v..Ch., R. I, & Pac. R. Co., ‘ 
6 Am. & Eng. R’y Cas., 222.... 255 








CasEs 


Crrep. 





Bell v. I. C. & L. R. Co., 53 Ind., 


Brisco v. Brisco, 2 Add. Ec., 259. 
Brooks v. Stolley, 3 McL., 527.... 


217 
295 


| Brown v. Chicago, etc., R. Co., 54 


Benton v. Woolsey, 12 Pet., 29... 

Bergstroem v. State, 58 Tex., 95.. 150) 

Berry v. Donley, 26 Tex., 787.... 111, 

117, 625 

Bigelow v. Inhabitants of Ran- 
do!ph, 14 Gray, 543 

Bingham’s Appeal, 64 Penn. St., 


125 


Blackwell v. Barnett, 52 Tex., 326 
Blagge v. Miles, 1 Story, 445..... 
Blake v. City of St. Louis, 40 
Mo., 570 | 
Blanton v. Mayes, 58 Tex., 422. .60, 61 | 
Blatchley v. Moser, 15 Wend., 216 3838 
Blessing v. City of Galveston, 42 
Tex., 659 
Blodgett v. Weed, 119 Mass., 215. 
Bloomer v. Waldron, 3 Hill ( 


307 
14 





Blount v. City of Janesville, 31 
OSU er rae 
Blum vy. Gaines, 57 Tex., 1 
Blum v. Schram, 58 Tex., 52 
Blum v. Welborne, 5S Tex., 
Blumberg v. Mauer, 37 Tex., 2... 
Boardman v. Paige, 11 N. H., 431 
Bond v. Mallow, 17 Tex., 636 
Boon v. Hunter, 62 Tex., 582...., 
Booth v. Strippleman, 26Tex., 436 


2. 
vcs 
157 


Booth v. Upshur, 26 Tex., 64 .... 
Bourke v. Vanderlip, 22 Tex.; 221 


Boyd v. Hunter, 44 Ala., 705..... 
Bradley v. Burwell, 3 Denio, 61.. 
Bradley v. Jamison, 46 Iowa, 69. . 
Bradshaw v. Davis, 12 Tex., 336. 
Brant v. Virginia, C. & 1. Co., 93 


Brennan vy. Whitaker, 15 Ohio St., 





477 
190, | 
648 


502 | 


Brewster v. Silence, 4 Seld., 207. . 

Bridenbaker v. Lowell, 32 Barb., 9 

Brinkley v. Harkins, 48 Tex., 225 

Brinkmeyer v. City of Evansville, 
2@ind., 187. .......... 


| Campion v. Angier, 16 Tex., 93.. 


| Chambers v. Hodges, 23 Tex., 112 


132 | 


563 | Brown, Ex parte, 9 Am. &. Eng. 


R. Cas., 730 
Browning v. Atkinson, 37 Tex., 
Browning v. City of Springfield, 

17 IL, 148 
Buck v. Mosley, 24 Miss., 170.... 


| Buford v. Bostick, 58 Tex., 632... 


927 
wIises 


Burks v. Bennett, 55 Tex., 


| Burks v. Watson, 48 Tex., 114... 
| Burleigh v. Clough, 5 


H., 267. 
Burnley v. Rice, 21 Tex., 183..... 
Burns v. Ledbetter, 56 Tex., 


9, 14 

209 
419, 
421, 685 


9R@e 
ROO.» 


| Bush v. The Republic, 1 Tex., 455.° 33% 
2| Byne v. Jackson, 25 Tex., 96..... 


370 
C. 
Caldwell v. Brown, 43 Tex., 


21 
Caldwell v. Haley, 3 Tex., 317 


6.. 549 
149, 
354 
212 
202 


BT 


Calvit v. McFadden, 13 Tex., 324. 
Campbell v. Dent, 54 Mo., 325.... 


Cantagrel v. Von Lupin, 58 Tex., 
578 
Carleton ¥. Baldwin, ‘ x., 730. 494 
Carpenter v. Halsey, 57 N, Y., 657 305 
Carpenter v. Pridgen, 40 Tex., 34. 435, 
436 
Carr v. Callaghan, 3 Litt., 371.... 
Carro v. Carro, 60 Tex., 395 
Carter v. Conner, 60 Tex., 52.. 
Carter v. Reynolds, 6 Tex., 561... 
Cassaday v. Frankland, 55 Tex., 
418, 419, 457 
Catlin v. Bennatt, 47 Tex., 172. .424, 457 
Cayce v. Powell, 20 Tex., 768.... 284 
Cayton v. Hardy, 27 Mo., 536.... 202 
31, 
32 
279 
322 
417 
153 


Chambers v. Hodges, 3 Tex., 517. 


Chambers v. Miller, 9 Tex., 236.. 
Chandler v. Meckling, 22 Tex., 42 
Chapman v. Allen, 15 Tex., 278.. 





Cases Crrep. 





Chapman v. Chicago & N. W. R’y 
Co., 26 Wis., 804 

¢. & 1. Central R’y Co. v. Farrell, 
RT ee ee eee ear 

C. & V. R. Co. v. Stevens, 73 Ind., 


215 


292 


Chidsey v. Canton, 17 Conn., 478. 
Child v. City of Boston, 4 Allen, 


129, 130 | 
370 | 


Chilson v. Reeves, 29 Tex 
Chosen Freeholders v. Strader, 8 
Harr. (N. J. L.), 108 
Chrisman v. Miller, 15 Tex., 
Churchill v. Perkins, 
Cincinnati v. Evans, 


sg Ot 


161. 
5 Mass., 541 
5 Ohio St., 


§22 


17 

Cincinnati v. First Presbyterian 
Church, 8 Ohio, 298 

City of Bloomington v. Bay, 42 
PD iik'dewe Wala Us 26S o'er e% 

City of a v. Patterson, 
50 Iil., 

City of Dayton v. Pease, 4 Ohio 

130 

City of Detroit v. Blackeby, 21 
Mich., 84 129, 133 

City of Fort Worth v. Davis, 57 
Tex., 225 

City of Galveston v. 
Tex., 

City of Galveston v. Posnainsky, 
62 Tex., 118 

City of Lacon v. Page, 48 IIl., 499 

City of Logansport v. Wright, 25 
Ind., 5 

City of Marshall v. 
Tex., 460 

City of Navasota v. 
Tex., 527 

City of Richmond v. 
Gratt., 

City of Salem v. Eastern R. Co., 
98 Mass., 430 

City of Springfield v. 
49 lil., 476 

City of Sterling v. Thomas, 60 
TiL., 265 


i7 


Menard, 23 


130 


Snediker, 25 


Pearce, 46 


Le Claire, 


638 


180 | 


130 | 


POY 6 side~s de csieeives 130, 132 


| Clay v. Holbert, 14 Tex., 196 

| Clayburgh v. City of Chicago, 2 

| ‘TIL, 535 

| Clayton v. Fraziér, 83 Tex., 99... 

| Cleménts v. Hearne, 45 Tex., 415. 
Close v. Fields, 13 Tex., 623 

Coal Co. v. Pasco, 79 Ill., 170.. 625, 626 
Cochran v. Kellum, 4 Tex., 120.. 687 
Coffin v. Douglass, 61 Tex., 405.. 493 
Cole v. Dial, 12 Tex., 100 

Coleman v. Thurmond, 5 





| Colvin v. Colvin, 2 Paige, Ch., 385 
| Commercial & Agricultural Bank 
v. Jones, 18 Tex., 811 

| Com missioners 


841 


Vv. 
Md.,, 1 
| Commissioners v. Duckett, 20 
| MO, OD. os es hoses 126, 180 
| Commissioners v. Gibson, 36 Md., 


Commonwealth  v. 

), 181 

Commonwealth of Ky. 
son, 24 How., 97 

| Conrad v. Trustees of Ithaca, 16 

NM. Wu, BO. ac ucwpi ee nh 126, 130 
Contreras v. Haynes, 61 Tex., 104 209, 

265 


McPike, 3 
| Cush. (Mass. ) 


v. Denni- 


Conway v. City of Beaumont, 61 

Conyngham School Dist. v. 
lumbia Co., 6 Leg. Gaz., 26 

Cook v. Bybee, 24 Tex., 280 

Cook v. City of Milwaukee, 24 


Cook v. Phillips, 18 Tex., 33... 169, 550 

Cooley v. Chosen Freeholders of 
Essex, 3 Dutch., 415 

Cooper v. Carlisle, 17 N, J. Eq., 


Cooper v. Singleton, 19 Tex., 260 
Cooper v. Smith, 9 Serg. & R., 33 
Cothran v. Marmaduke, 60 Tex., 


County of Anderson v. Kennedy, 
58 Tex., 616 

County of Lancaster v. Brinthall, 
26 Penn, 8t., 38 














Casres Crrep. 





County of St. Charles v. Powell, 
2 Mo., 525 

Coutant v. Servoss, 3 Barb., 128.. 
Cowan v. Nixon, 28 Tex., 240.... 
Cowdrey v. G. N. & H. R. Co., 93 
Cowley v. Davidson, 13 Minn., 93 
Cox v. Bray, 28 Tex., 261 
Cox v. Miller, 54 Tex., 
Cravens v. Booth, 8 Tex., 249.... 
Cravens v. Wilson, 48 Tex., 324.. 
Crescent Ins. Co. v. Griffin, 59 

466 


Culbertson v. Cabeen, 29 Tex., 255 237, 
408, 413, 415, 416, 435, 436 


Cushing v. Wells, 98 Mass., 215 


D. 


Dailey v. Starr, 26 Tex., 

Dallas v. G., C. & S. F. R y Co., 61 
Ne 3b was» sinies'e'e.s 269, 601 

Dana vy. Fiedler, 12 N. Y., 40.... 

Dancy v. Stricklinge, 15 Tex., 

Danish v. Disbrow, 51 Tex., 235.. 


550. . 


686 
648, 


557 





| 


215 


650 


Danzey v. Swinney, 7 Tex., 625.. 

Darnall v. Adams, 13 B. Mon. 
(Ky.), 273 

Daughtrey v. Knolle, 44 Tex., 454 

Davenport v. Receivers, 2 Woods, 


647 


49 
| Edgerton v. N. Y. 
129 | 
112 | 


Davis v. Ranewty, 58 Tex., 516.. 
Davis v. Loftin, 6 Tex., 489 
Davis v. Rankin, 50 Tex., 279.... 
Davis v. Smith, 61 Tex., 18 
Decker v. Howell, 42 Cal., 636... 
Denson v. Mitchell, 26 Ala., 361.. 
Dewees v. Hudgeons, 1 Tex., 192. 
Dewey v. City of Detroit, 15 
Mich., 311 
Dewey v. Gray, 2 Cal., 377 
Dignan v. Shields, 51 Tex., 322.. 
Dixon v. Zadek, 57 Tex., 531 
Doe v. Childress, 21 Wall., 646... 
Dorn v. Dunham, 24 Tex., 366. .117, 
Doublin v. Mayor, etc., of New 
* Orleans, 1 Mart., 185 
Douglass v. Howland, 24 Wend., 35 162 


507 
298 
661 


9, 14 
637 


622 

90 
638 
627 


202 | 


130, 133 | 


377 | 
hein: v. 
685 | 
| Eckhardt v. 


| Eason v. 


| Elam v. 





Dresser Manuf. Co. v. Waterston, 
3 Metc., 9 

Dubuque v. District, 

Dugan v. Colville, 8 Tex., 127.... 

Duke v. Mayor, etc., of Rome, 20 


Dunlap v. Wright, 11 Tex., 597.. 
Dunn v. Dunn, 4 Paige, Ch., 425. 
Dunnenbaum v. 9 Tex., 


341 
Schram, 5 
Dunning v. Van Dusen, 47 Ind., 
44 Te 
Presberry, 
38 Pa. St., 


©. BAG: sis 
25 Tex., 512. 
Duval’s Appeal, 3 ee 
Dwyer v. Hackworth, 57 Tex. 

Dykes v. Miller, 25 Tex. 


K. 


v. Thomas, 14 Tex. 
Eason, 61 ‘Te 


Dunson v. 
Duren v. 


Payne, 


650 
453 
Sup., 


Earle , 683. 
x. an 
Eastman v. Clark, 53 N. H., 

Eastman v. Seeeekiah: 36 N. 


Eaton | v. B. C. & M. R. Co., 5 
, a 
14 


667 


Straw, 18 N. H., 320.... 
v. McKie, 60 Tex., ¢ 
Schlecht, 29 Tex., 


Echols 


111 
284 


80 Tex., 56 
& H. R. Co., 


Ector v. Wiggins, 
39 
i 
Edmonds v. Crenshaw, 
Ch., 264 
Edrington v. Allsbrooks, 21 Tex., 
Skinbs tu. cbvmhonveeewteheets 
Edson v. Edson, 108 M: iSs., me. —— 
Edwards v. Kearzey, 96 U.S., 595 106 
Eichoff v. Tidbail, 61 Tex., 421. . 622, 681 
Parkhill, 60 Tex., 582.... 627 
Elkins v. McKean, 79 Penn. St., 


229 826 
1 McCord, 


459 


840 


Elliott v. Booth, 44 Tex.. 


Elmore v. Kingscote, 5 B. & B., 
ela sled bids if OR genet 6h dats 

Elwood v. Deifendorf, 5 Barb. (N, 
Reh 





Cases Crrep. 





——— 


Entwhistle v. Feighner, 60 Mo., 


397 


Erickson v. Rafferty, 79 IIl., 209.. 
Erie City v. Schwingle, 22 Penn., 


5 | French v. Grenet, 57 Tex., 278. .. 
| French v. Hatch, 8 Foster, 331... 14 


Estell v. Cole, 52 Tex., 170 

Evans v. Erie County, 66 Penn. 
St., 222..... 

Evans v. Hardeman, 15 Tex., 480 

Evans v. Sharp, 29 Wis., 564 

Evans v. Weeks, 6 Rich., 85...... 

Evanston v. Gunn, 99 U. S., 660.. 


F. 
Fall River Works v. Fall River, 


NS FS see 8 gs Se 
Farmers’ L. & T. Co. v.C. R. R. 


Co., 2 McC., 1 52 | 


Ferguson v. Clifford, 37 N. H., 
Ferris v. Cuover, 10 Cal., 617. .89, 
Ferry v. Laible, 31 N. J. E 

(4 Stew.), 567 
Fielden v. Lahens, 6 Blatch., 524 
Finch v. Edmondson, 9 Tex., 504 
Fitzgerald v. Turner, 43 Tex., 79 111, 


474 


150 


Flack v. Neill, 26 Tex., 276 


285 


Flanagan.v. Pearson, 50 Tex., 383 613 | 


Flannagan v. Womack, 54 Tex., 46 
Flavell v. Flavell, 5 C. E. Green, 


233 


Fletcher v. Grover, 11 N. H., 363 
Fletcher v. Jackson, 23 Vt., 581.. 
Floyd v. Rice, 28 Tex., 341 
Fontaine v. Houston, 58 Ind., 316 
Fore v. Chandler, 24 Tex., 146... 
Fort Worth v. Davis, 57 Tex., 236 
Fort Worth & Denver City R’y Co. 
v. Scott, W. & W. Civ. Cas., 
vol. 2, p. 140 
Fosdick v. Schall, 99 U. S., 235. .49, 50, 


151 
822 
340 
283 


ated 
ov 


Foster v. Martin, 20 Tex., 118.... 
Fowler v. Allred, 24 Tex., 184.... 
Fowler v. Davenport, 21 Tex., 635 
Franklin v. Tiernan, 56 Tex., 627 98, 102 
Franklin Ins. Co. v. McCrea, 4 
*Greene (Ia,), 229 





'G., H. & S. 


588 | 


692 | 





Franks v. Chapman, 60 Tex., 46.. 
Franks v. Chapman, 61 Tex., 576 
Franks v. Chapman, 2 Tex. L. R., 


694 


690 

Frech v. Phila., ete., R. Co., 
Ind., 574 255 
117 


Frosh v. Swett, 2 Tex., 485 
Frye v. Shepler, 7 Pa, St., 91.... 


363 
835 


| Fulton v. Duncan, 18 Tex., 37 138, 140 


Funk v. Eggleston, 92 IIL, 515... 9, 14 


G. 


Gains v. Barr, 60 Tex., 676 
G., H. & S. A. R’y Co. v. Bracken, 
OD Weeks, FTEs onto xatsesaenee 89, 417 
A. R’y Co. v. Dona- 
hoe, 56 Tex., 166 
G., H. & 8. A. R’y Co. v. 
man, 57 Tex., 


Free- 
247 


|Garahy v. Bayley, 25 Tex. 
650 | 


708 
279 
427 


Garrett v. Gaines, 6 Tex., 435.... 
Garza v. Baker, 58 Tex., 483..... 


| George v. Watson, 19 Tex., 370.. 673, 


625 | 


692 
German v. Machin, 6 Paige Ch., 


| Getty v. Binsse, 49 N. Y., 385.... 
168 | 
| Gibbs v. Penny, 43 Tex., 560 

| Gibson v. Chouteau, 13 Wall. (U. 


Gibbons v. Martin, 4 Saw., 206... 


Dy a b 0'0.0:0.4:0b 2 tide bbe 
Gibson v. Hill, 21 Tex., 225...... 
Gibson v. Hijl, 23 Tex., 83 
Giddings v. Steele, 28 Tex., 750 .. 
Gifford, Ex parte, 6 Ves., 805.... 
Gilliam v. Null, 58 Tex., 298..... 


| Gilman v. Laconia, 55 N. H., 130. 
51 | 


Gilman v. Sheboygan R. Co,, 40 
Wis., 660 


| Glascock v. Bridges, 15 La, Ann., 


Glenn v. Mathews, 44 Tex., 400.. 
| Goldman v. Blum, 58 Tex., 630 .. 
Goodhue v. Meyers, 58 Tex., 406. 






























CasEs 








Crrep. 





Gordon v. Preston, 1 Watts, 385. 


Governor v. Allbright, 21 Tex., 753 
Governor v. Burnett, 27 Tex., 37. 
Grace v. Wade, 45 Tex., 526 


ereee 





he ite a a dis 4: 'p 4 nae keds aun 
Graham v. Vining, 1 Tex., 639; S. 
Dy MGS EE., soe ote cca cas sve 
Grand Rapids B. Co. v. 
Mich., 308 


en 6 TR a ary ES a 202 
Gray v. Burk, 19 Tex., 228... 408, 662'| 
Green v. Church, 13 Bush (Ky.), 

Oe ras sins d O46 4.0.5 who 0.9.08 475 
Green v. Dallahan, 54 Tex., 285.. 233 
Green v. Hill, 4 Tex., 468........ 510 
Green v. Phillips, 26 Gratt. (Va.), 

Ne yo sob kbs w Gee ae 0% 476 
Greenleve v. Blum, 59 Tex., 126.. 203 
Greer v. Mezes, 24 How., 277.. 399 
Greneaux v. Wheeler, 6 Tex., 527. 460 
Griffith v. Griffith, 1 Hoff. Ch., 

ia 6 5. a Uia wth kes ce bit: 459 
Grimes v. Watkins, 59 Tex., 140.. 212 
Guilford v. Love, 49 Tex., 735. 673, 691 
Gullett v. O’Connor, 54 Tex., 409. 141 

H. 
Haby v. Kornies, 4 Law Rev., 118. 192 
Hadley v. Baxendale, 9 Exch., 

341; S. C., 26 Eng. L. & E. R., 

DE MEM os daws'd en vce a's 383, 641 
Hafern v. Davis, 10 Wis., 445.... 340 
Hale v. Baker, 60 Tex., 217...... 685 
Hall v. Jackson, 3 Tex., 305...... 638 
Hall v. Thayer, 105 Mass., 219.... 280 
Halstead v. Shepard, 23 Ala., 558. 202 
Hampton v. Dean, 4 Tex., 455.... 392 
Hancock v. Horan, 15 Tex., 507.. 392 
Hancock v. McKinney, 7 Tex., 

sac ity msec we Cave ae 138 
Hanrick v. Cavanaugh, 60 Tex., 1 85, 
. 88, 89, 90 
Hanrick v. Jackson, 55 Tex., 17.. 85 
Harriman v. Stowe, 57 Mo., 97... 176 
Harris v. Simpson, 4 Litt., 165... 622 
Harrison v. Cotton, 25 Tex., 54... 373 


650, 
651 
19 
19 
476 
















Harrison y. Mayor, etc., of Vicks- 






burg, 8S. & M., 585........... 454 
Hart v. Carroll, 85 Pa. St., 508 335, 887 7 
Hart v. Powell, 18 Ga., 639... ... 176 
Hartley v. Hartley, 3 Metc. (Ky.), 


Haslet v. Haslet, 6 Watts, 464 . 
Hatch v. De La Garza, 22 Tex a 

ON hin digsieccs bats ee 
Hawes v. Marchant, 1 Curt., 140. 
een v. Douglass, 45 Tex., 





335 






























ot v. MeCaug roy 32 Miss., 17 884 
Henck v. Todhunter, 7 Harr. & J., 

DRG iar ss Salads 2a vue scans y Ceaee 68 
Henderson v. Kissam, 8 Tex., 52. 105 
Henderson v. Ownby, 56 Tex., 647 698 
Henderson v. Vaulx, 10 Yerg., 30. 9. 
Hendricks v. Snediker, 30 Tex., 

Bis Acc Aan 812 
Hensley v. Lytle, 5 Tex., 499..... 369 
Hermann v. Reynolds, 52 Tex.,395 27 
Herbert v. Benson, 2 La. Ann., 

BN, de Riteignl 0k. ¢oe.nedginins.4 thee . 78 
Herndon y. Casiano, 7 Tex., 335.. 141 

| Higgins v. Johnson, 20 Tex., 389. 802 
Hill v. Nisbet, 58 Ga., 589........ 90 
Hill v. Spear, 48 Tex., 583..... 117, 627 
Hillebrand v. McMahan, 59 Tex., 

NTE EE TE SEA eS 32 
Hobbs v, L. & S. W. R. Co.. 10 L. 

RO i” Ce ai xe 383, 884 

| Hodde v. Susan, 58 Tex., 389. .171, 279 

| Hodges v. Taylor, 57 Tex., 196... 307 
Hoffbauer v. D. & N. W. R. Co., 

Ws: WE 5 pin cedk cep cecks 444 
Hoffman v. Adtna Ins. Co., 32 N. 

i. CPD» 0's vatudesbobnn 646 
Holladay y. Daily, 19 Wall., 609. 534 
Holloway v. Holloway, 30 Tex., 

ATS eeperpee oe earl ae 302 
Home Ins. Co. v. rag a Ware- 

house Co., 93 U. 527........ 4 
Hopkins v. AP 22 Tex., 206. 435, 

. 436 
Horton y. Buffinton, 105 Mass., 

Es Mik cmakts dots p> weaken k'ti Se 204 » 

Hough v. Hill, 47 Tex., 153...... 647 


H., E. & W. T. R’y Co. v. Hardy, 





61 Tex., 230 











Casts 


Crrrp. 




















7 Hi. & T. ©. R’y Co. v. McGehee, 49 
4 Sereee,: 490. ...... cc cece ae 
iy : H. & T. C. R’y Co. v. McKinney, 
a SE TNO ks. ccc k Mia te cers 
; H. & T. C. R’y Co. v. Rand, W. 
i & W. Civ. Cas., § 255.......... 
,e)2OSrisé«éiés«S& TT. ©. RR'y Co. 'v. RRiideer, 4 
; a ST MOOV. MIA ees Ke isuhs cocece 
f:, H. & T. C. R’y Co. v. Schmidt, 61 
3; 4 SE EDs ks aco waste bee cecvsce 
2 49 H. & T. C. R’y Co. v. Shafer, 54 
MNS. ccaclas sade ss 6 Saintes 
” H. & T. C. R’y Co. v. Smith, 52 
rl En aie a te soda c ad eine 
H. & T. C. R’y Co. v. Wilson, 60 
g TRL 5.x Bie os Giy-ote ds 0 664s 
5a Howard v. Mayor of Houston, 59 
5 SEE, Bis Sie @ wasn viet wecoe we od.00'6 
9 Howe v. Ward, 4 Greenl., 195.... 
Howerton v. Holt, 23 Tex., 53.... 
3a Hoyt v. City of Hudson, 27 Wis., 
» a By G0Sk AN enSeidvecseovepsee 
nu & Hubbard v. German Catholic 
Cong., 34 Iowa, 81............. 
8 Hubbard v. Lord, 59 Tex., 384 ... 
1 3 Hubert v. Bartlett, 9 Tex., 98. 588, 
2 Hudson v. Wilkinson, 61 Tex., 
) EMG «5am sb. d eae bes iveas 
7 Huffman v. Cartwright, 44 Tex., 
CN 24 P ib wh blinds > aad oR ie ed 
39 Huffman v. McCrea, 56 Pa. St., 95 
Hughes v. Christy, 26 Tex., 230.. 
34 Hugo v. Bruno, Galveston Term, 
9 GL 3. Cina obs nog bitea lads > we’ 
7 Huidekoper v. Locomotive Works, 
SEG Fig DORs kN ile clgcawes 0 ccber 
14 Hurck v. Erskine, 50 Mo., 118.... 
Hutchins v. Masterson, 46 Tex., 
‘6 Sic eth dikida's ate bees eee sb tice 
4 Hutchins v. Wade, 20 Tex., 7.... 
2 I. 
5 Illies v. Knight, 8 Tex., 315...... 
5, Indianapolis, etc., R. Co. v. Bir- 
36 Se ee A ee 
; L&G. N. R’y Co. v. Benitos, 59 
ve SOD ns ces eoinn's abaiance 400, 
‘7 L & G. N. R’y Co. v. Kindred, 58 





ERY, « c¥ah badocenn.Sons 








90 


262 


601 


417 


233 


255 


350 


23 





154 | 
413 


595 


650 
676 
660 


212 


497 
589 





404 


194 






I. & G. N. R’y Co. v. Malone, W. 


& W. Civ. Cas., § 284......s80. 818 
I, & G. N. R’y Co. v. Ryan, 62 
Tes. MBs e258 bes ae 40 
Izard v. Bodine, 3 Stockton, 404.. 498 
J. 


Jackson v. Griswold, 4 Hill, 522.. 162 
Jackson v. Lunn, 3 Johns. Cas., 


VAG, vincccis vccnbkueesaves geatane 141 
Jackson v. Van Valkenburgh, 8 

Oa Mts ocak c's oivecteacue 460 
Jacobs v. Crum, 4 Tex. L. Rev., 

ORB. 5. cchee. .ocucveasrey sane 662 


James v. Fulcrod, 5 Tex., 512...: 687 
Jennings v. Commonwealth, 17 


iy OE pert ee ee © 888 
Jennings v. De Cordova, 20 Tex., 
EA RRR Sh See 524 


Johnson v. Blount, 48 Tex., 45... 507 
Joknson v, Bowden, 48 Tex., 670. 60, 61 
Johnson v. Erskine, 9 Tex., 1.... 568° 
Johnson v. Newman, 43 Tex., 641 618. 
Johnson v. Taylor, 60 Tex., 369.. 625 
Johnson v. Templeton, 60 Tex., 


Dies Wa aes earn eee 209, 265 
Johnston v. Glasscock, 2 Ala., 522 384, 
Jones v. Burgett, 46 Tex., 285.... 660 
Jones v. Carver, 59 Tex., 296..... 335 - 
Jones v. City of New Haven, 34 

Ontttan 2. iiss cnn 08 os oe lee 130- 


Jones v. George, 61 Tex., 349.... 641 
Jones v. Jones, 60 Tex., 460. . .520, 521- 
Jones v. McCoy, 3 Tex., 349...... 703, 


| Jones v. McDougal, 32 Miss., 179. 514 


49 | 
34 


Jones v. Wood, 16 Penn., 25..... 14 
Jordan v. Brophy, 41 Tex., 284... 368 


| Jordan’s Case, 25 Gratt., 945..... 176 


892 
190 | 


676 


383 | 


Judah v. Mieure, 5 Blackf., 171.. 152 


K. 
| Kain v. Smith, 80 N. Y., 470..... 50 
Kansas & P. R. Co, v. Wood, 24 
Beam; Gib sss Fess adiadcsencemee 49 
Kauffman v. Griesemer, 26 Pa. 
we | ee Pr 595 


604 | 


Keating v. Vaughn, 61 Tex., 518. 4938 
Keithley v. Seydell, 60 Tex., 80.. 501, 
507 



















































ee 3 A a A I erecta 
a tn a2 











CasEs 


Crrep. 











Keller y. Corpus Christi, 50 Tex., 

BIL RET LL Nuss « vy pees as 133, 605 
Kellogg v, Union Co., 12 Conn., 7 739 
Kemper v. Victoria, 3 Tex., 159.. 140 
Kennebunkport v. Smith, 22 Me., 

EE Masa sere vecceacesh ie 17 
Kennedy v. Townsley, 16 Ala., 

SRM eG caus cdi c ven ster cen 18, 19 
Kenney v. Altvater, 77 Pa. St., 34 202 
Kenworthy v. Town of Ironton, 

EE | Se ee re 130 
Kerr v. Farish, 52 
Kerrison v. Stewart, 3 Otto, 160.. 63 


Keyes v. H. & G. N. R. Co., 50 
US cea ee 27 
Keys v. Mason, 44 Tex., 144...... 544 


Kimmell v. Wheeler 
Kitchen v. Crawford, 13 Te 


384 
Kline v. C. P. R. Co., 37 Cal., 400 260 
Klingensmith v. Klingensmith, 31 


EY i cheba dceced 150 
Kobs v. City of Minneapolis, 22 
maxnnt., 100. .°.....7. pa ghiaie op ees 120 | 


L. 
La Belle Wagon Works v. Tidball, 


SPREE 5 525,4\5 9.005.000 0 dies 0b 430 
Laflin v. Griffiths, 35 Barb., 58... 477 
Lake v. Wafer, 16 Tex., 570...... 524 
Lamar County v. Clements, 49 


EE U4 a. oo & «tebe aiee's 0s 192 
Lamb v. Durant, 12 Mass., 54.... 202 
Lan. Canal Co. v. Parnably, 11 

SE ME, UID eh 'oc ovina cctlon’s 129 
Lancaster v. Dolan, 1 Rawle, 231 650, 


651 | 


Lane v. Kennedy, 
Langton vy. Marshall, 59 Tex., 296 624 
Lanier v. Perryman, 59 Tex., 105. 65 
Lansdale v. Cox, 7 T. B. Mon. 


Miss., 101...... 100 | 


, 22 Tex., 77. 523) 
x., 516 265 | 
Klein v. Jewett, 26 N. J. Eq., 481 50, | 


18 Ohio St., 42. 17} 


Lent v. Shear, 26 Cal., 365 ...... 
Lewis v. Mew, 1 Strob., Eq., 183.. 
Lewis v. R. R., L. R., 9 C. P., 66 
Linn v. McCielland, 4 Dev. & Batt, 
CRA, GI. Scere once tens seem 
Livermore v. Chosen Freeholders 
of County of Camden, 29 N. J. 
Se Se Re eee 
Livingston v. McDonald, 21 Iowa, 


Lloyd v Mayor, etc., 1 Seld., 374.. 
Lockhart v. Ward, 45 Tex., 227.. 
Look v. Henderson, 4 Tex., 303.. 
Loosean v. County of Harris, 58 
i RS go. ole al a oie 
| Louisville, ete., R. Co. v. Cooper, 

6 Am. & Eng. R’y Cas., 5 
Louisville, etc., R. Co. v. Larris, 

4t Am. & Eng 
L.. N. & Gt. S. R. 
| 13 Am. & Eng 
tr v. Tay lor, 6 Rob. 
| 





R’y Cas., 374... 
Co. v. Guinan, 
» me Cas. BT... 
(La.), 


oe as v. Guy, 2 Bailey, Law, 403 





Lucketts v. Townsend, 3 Tex., 134 
Lumpkin v. Murrell, 46 Tex., 56. 
M. 
| McCammant v. Batsell, 1 Tex. L. 
EE ba )-d6 54 5 <<a b dee Come 
McCarthy v. City of Syracuse, 46 
Bis We A tehd's noes Sh echorce sen 


McClelland v. 
McClenny v. 


Mc ore, 
Floyd, 


18 Tex., 363 
10 Tex., 164.. 





Akron, 15 Ohio, 476 
McCormick v. Penn. C. R. Co., 49 
LS I Se owls bod enbewn et bee 
| MeDow v. Rabb, 56 Tes. WED isan 

sreal v. Wilson, 9 Tex., 429... 
Buell, 1 Keyes, 151 . 


McCombs v. 





McGregor v. 


Cid thos seaypadetere > 167 | McIntyre v. N. Y. C. R. Co., 37 N. 
Layet v. Gano, 17 Ohio, 473...... os ee 7) SNe a 
Layton v. Hall, 25 Tex., 212...... McKamey v. Thor; p, 61 “Tex ine , 649. 
Lee v. Boutwell, 44 Tex., 151..... se | 


Lee v. Hamilton, 12 Tex., 413.... - 
Lee v. Norris, Cro, Eliz., 331....18, 1 

Leggett v. Hyde, 58 N. Y., 279. 
Lemmon v. Hanley, 28 Tex., 219 641 


502, “ McKinney v. O. M. R., 


| Mc Kinney v. Br: adbury, Dallam, 
i SMM tases as pi awe kd ck Bae eee 
22 Ind., 99. 
McLouth v. Hunt, 51 Tex., 115... 


459 
292 


152 


131 


595 
130 
298 
550 


183 


2 
or 
cr 


446 


446 


34 
152 
510, 
638 
233 


130 
535 
151, 
514 
130 


215 
312 
405 

34 


260 
800, 
460 








a 


= * 


— © 


wt 








Casrs 


Crrep. 





XVii 





McMahan v. Busby, 29 Tex., 194. 369, 
870, 373 
McMahon v. Davidson, 12 Minn., 





EE 2h bh ods a o's enle ghee bbe 326 
McMillan v. Sprague, 4 How. 
«ee | Seer or 562 
McNally v. Haynes, 59 Tex., 583 . 230, 
673 
McNally v. Haynie, 2 Tex. L. 
WES 56 Saipe <P 580 4 00 dy whee 691 | 
McRae v. Cent. Nat. Bank, 66 N. 
Y. (21 Sick.), 499 .............. 477 | 
McReynolds v. Smallhouse, 8 
UNE 354 b ovo gh Web v0. 00620 739 | 
Madrazo v. Governor of Georgia, | 
DAT Ath rns todats vests extn ea 563 | 


Maguire v. Dinsmore, 62 N. Y., 45. 215} 
Mahone v. Central Bank, 17 Ga., 


CRs cchewates 60s obsess 18 
Mailler v. E. P. Line, 61 N. Y., 316. 215 
Malone v. Craig, 22 Tex., 609..... 573 
Manhattan Man. Co. v. Sears, 45 

ES WOE 4's te lads Chwsk nos ghee as 502 | 
Manrow v. Durham, 3 Hill (N. Y.), 

EL uss ctied ack ceke bk42 6s o8ebe 190 


Martin v. Parker, 26 Tex., 253.... 140 
Matteson v. N. Y., etc., R. Co., 

62 Barb., 364 
Mattox v. Mattox, 2 Ohio, 233. 217, 
Mayes v. Houston, 61 Tex., 691 .. 225) 


i) 
D 


Mayor v. Henley, 2 Cl. & Fin., 331. 129 | 
Mayor v. Lasser, 9 Humph., 757. 130 | 
Mayor v. Sheffield, 4 Wall, 189.. 129 
Mayor, etc., of Savannah v. Wald- 

ey ss OE, Ved aeecséneses 130 
Mays v. Cockrum, 57 Tex., 353... 150 | 
Mead v. Randolph, 8 Tex., 191... 514 
Meares v. Wilmington, 9Ired., 73 180 | 
Memphis, etc., R. Co. v. Whit- 

field, 44 Miss., 466 4 
Mercer v. Hall, 2 Tex., 234....... 151 
Meserve v. Hicks, 24 N. H., 295.. 100 
Metz v. B., C. & P. R. Co., 58 N, 


Meyer v. Oliver, 61 Tex., 585..... 681 
Miller v. Laubach, 47 Pa. St., 154 595 
Milling v. Crankfield, 1 McCord, 


Mills v. Herndon, 60 Tex., 853.... 693 | 








Milwaukee v. Davis, 6 Wis., 377 . 
Milwaukee R. Co., Ex parte, 5 
Wall., 825........ hess sarees 34 
Mims v. Mitchell, 1 Tex., 443. 149, 648 
Minor v. Mechanics’ Bank of 
Alexandria, 1 Pet., 46 ......... 651 
Missouri Pac. R’y Co. v, Harris, 
W. & W. Civ. Cas., p. 730, 


130 


SAR eer eee ey 22 
Mitchel v. United States, 9 Pet., 

GO io inka wd ca scleenaneeeas ae 141 
Mitchell v. Bass, 26 Tex., 572 .... 192 


Mitchell v. Burdett, 22 Tex., 635. 667 
Moke v. Brackett, 28 Tex., 443 440, 441 
Montgomery v. Bevans, 1 Saw., 


OPT eee oT 89 
Montgomery v. Carleton, 56 Tex., 

TBE nui ccne dp 0 wdizs so saib! saawbae 209 
Moore v. Kendall, 2 Wis. (Pin- 

Bey); 106) 0d seenwetaeus pee 204 


Moreland v. Atchison, 24 Tex., 164 523 
Morgan v. Johnson, 15 Tex., 568. 354 
Morris v. Edwards, W. & W. Civ. 

Cat, Di BRB. 0< vib ocwies Seaaawe 207 


| Morrison v. Poyntz, 7 Dana, 307. 158 


Morrison v, Taylor, 21 Ala., 779.. 158 
Moss v. McCullough, 5 Hill (N. 


LAY FN ee 162 
Moss v. Oakley, 2 Hill, 265....... 163 
Mote v. Chicago & N. W. R’y Co., 

eS Ar er ay ry 215 
Mount Pleasant v. Beckwith, 100 

UO. Hi, G14... oss 5d. 03ckeseeeee 743 
Mower v. Inhabitants of Leicester, 

9 Mite. GF. 42 53- ic el 125, 130 


Murchison v. White, 54 Tex., 88. 691 
Murphy v. Stell, 48 Tex., 135.... 335 


| Murray v. McCarty, 3 Tex. L. Rev., 


DE, scivceséne (cttyecss MS wanneEE 74 
Murtaugh v. City of St. Louis, 44 
Be., GBB. , a vein o's 5% bob deveectba 130 
N. 
Neal v. Neal, 69 Ind., 419........ 335 


Neatherly v. Ripley, 21 Tex., 486. 335 
Nebraska City v. Campbell, 2 
Black, BOO... ss. cs. dv asia veces 129 
Neil v. Shackelford, 45 Tex., 131. 498 
Nelson v. Worrall, 20 Iowa, 469.. 514 
Nevins v. McKee, 61 Tex., 412... 209 










ECE a = 


a 


eaten emai r— as a me —_ 
a 











xviii 


Cases Crrep. 





Newkirk v. Cone, 17 IIl., 449 

Newsom v. Pryor, 7 Wheat., 8... 

Nichols v. Dibbell, 61 Tex., 541... 

Noble v. City of Richmond, 31 
Gratt., 271 

Noonan v. Bradley, 9 Wall. (U. 


Noonan v. City of Albany, 79 N. 
Y., 47 

Norris v. Harris, 15 Cal., 226..... 

North v. Shearn, 15 Tex., 175.... 


O. 


O’Brien v. Bos. & War. R. Co., 15 


Ohio & M. R. Co. v. Dairs, 23 Ind., 
i 

Ohio & M. R. Co. v. 
Ind., 498 

Ohio & M. R. Co. v. Hammersley, 
28 Ind., 371 


Fitch, 20 


O’Leary v. Cook Co., 28 Ill., 534.. 

Oliver v. Worcester, 102 Mass., 
ALE os Cwada ck ba udap 130, 

O'Neil v. City of New Orleans, 30 
La, Ann., 220 

Orr v. O’Brien, 55 Tex., 154 9, 647, 

Owens v. Mackall, 33 Md., 382... 


ei 


Packet Co. v. Catlettsburg, 105 


Page v. Cooper, 16 Beav., 396.... 
Pahlman v. Taylor, 75 Ill., 629... 
Palmer v. Fitts, 51 Ala., 489 
Palmer v. Inhabitants of An- 
dover, 2 Cush., 601 
Parker v. Canfield, 37 Conn., 250 
Parker v. Coop, 60 Tex., 114 
Parker County v. Couts, 2 Tex. 


Parrott v. K. & N. Y. Ice Co., 46 
N. Y., 369 

Parsons v. Copeland, 38 Me., ! 

Paschal v. Cushman, 26 Tex., 74.. 

Peaslee v. Breed, 10 N. H., 489... 


Peck v. City of Austin, 22 Tex., 


Pennsylvania R. Co. v. Vandever, 
36 Penn. St., 303 
Pennsylvania R’y Co. v. Roy, 102 
U. §., 451 
People v. Bacon, 18 Mich., 247... 
People v. Davis, 56 N. Y., 101.... 
People v. Mayor, 51 IIl., 17 
People v. Mitchell, 35 N. Y., 551.. 
People v. Stevens, 13 Wend., 341 
People v. Supervisors, 20 Mich., 
RR ree ears tree er ake 1a 
Perkins v. Watertown, 5 Biss., 320 
Perry v. Hensley, 14 B. Mon., 474 
Peters v. Caton, 6 Tex., 359...... 
Peters v. Clements, 46 Tex., 119.. 
Peterson v. Lowry, 48 Tex., 408.. 
Phelan v. San Francisco, 20 Cal., 
A tus hs v's hbase bo gileeneae Os 
Philleo v. Holliday, 24 Tex., 41... 
| Phillips v. Ayres, 45 Tex., 607.... 
| Pickersgill v. Lahens, 15 Wall, 
(U. §.), 
Pierce v. George, 108 Mass., 82... 





y 
‘ 


Beardsley, 3 


| Pitsinowsky  v. 
131 ae | re Seep >? ak ee 
Pitt v. Purssord, 8 Mees. & W., 


130 


504 | 
Pittsburg, etc., R’y Co. v. Ruby, 
88 Ind., 305. 
Plummer v. Power, 29 Tex., 14.. 
Poor v. Boyce, 12 Tex., 449 
739 | Porter v. Chronister, 58 Tex., 54.. 


202 | Pound v,. Turck, 95 U. 8., 459.... 

740 | Prather v. City of Lexington, 13 
| B. Mon., 559 

134 | Pray v. Mayor, etc., 32 

504 | 

300 | Preslar v. Stallworth, 87 Ala., 402 
| Pressley v. Robinson, 57 Tex., 453 

333 | Primrose v. Roden, 14 Tex., 1... 

Proctor v. Proctor, 2 Hag. Con., 

216) 408... lnbdevehthoptunded 

477 | Providence v. Clapp, 17 How., 161 

106 | Pumpelly v. Green Bay Co., 13 

154| Wall. 166 





Crrep. 





R. 


Railroad Co. v. Ferris, 26 Tex., 


Railroad Co. Pfeuffer, 56 Tex., 66 
Railway Co., Ex parte, 101 U. &., 
W. Civ. Cas., p. 


Ralston v. McClurg, 9 Dana, 333. 
Ramthun v. Halfman, 58 Tex., 


Raquet v. Nixon, Dallam, 386.... 
Rawles v. Perkey, 50 Tex., 311... 
Reed v. Belfast, 20 Me., 24: 

Reese v. Medlock, 27 Tex., 120... 
Reeves v. Petty, 44 Tex., 249 
Regina v. White, 20 Eng. L. & Eq., 


Renss. G. F. v. Reid, 5 Cow., 614. . 
Requa v. Rochester, 45 N. Y., 129 
Rhodes v. Cleveland, 10 Ohio, 159 
Riddle v. Proprietors of Locks and 
Canals, 7 Mass.. 
Riggs v. Hanrick, 59 Tex., 570... 
Ring v. City of Cohoes, 77 N. Y., 
130, 
Robbins v. Chicago, 4 Wall., 658... 
Roberts v. Lovejoy, 60 Tex., 2538. . 
Robertson v. Mosson, 26 Tex., 248 
Robertson v. Paul, 16 Tex., 472.. 


Robie v. 
Y.), 329 

Robins v. Bellas, 4 Watts (Pa. ), 256 

Robinson v. Davenport, 40 Tex., 
338 

Robinson v. Merchants’ D. T. Co., 
45 Iowa, 475 


Sedgwick, 35 Barb. (N. 


Robinson v. Myers, 67 Penn., 9... 
Rochester W. L. Co. v. Rochester, 
3N. Y., 463 

Rogers v. Batchelor, 12 Pet., 221.. 
Rogers v. Blum, 56 Tex., 6 
Rogers v. Bracken, 15 Tex., 564.. 
Rogers v. Johns, 42 Tex., 339 
Rogers v. Jones, 8 N. H., 264 


215 | 


90 


129 | 
202 | 
457 | 
647 | 

| Seguin v. Ireland, 58 Tex., 183... 


460 








Rogers v. Mobile & Ohio R. Co., 12 

Am. & Eng. R, Cas., 442 
Rogers v. Ragland, 42 Tex., 422.. 421 
Roosevelt v. Davis, 49 Tex., 463.. 456, 

544 

Ross v. McGowen, 58 Tex., 603... 65 
Ross v. Mitchell, 28 Tex., 154.... 807 
Rowan v. Town of Portland,.8 

B. Mon., 259 
Rowe v. Portsmouth, 56 N. 
Rowlett v. Fulton, 5 Tex., 458... 
Runnels v. Belden, 51 Tex., 48... 
Russell v. Failor, 1 Ohio St., 327. . 


| Ryan v. Jackson, 11 Tex., 391.... 


Ryan v. Ryan, 61 Tex., 474 


S. 


| Sabine & E. T. R. Co. v. Joachimi, 


58 Tee: GR... 2. csteishn 23, 572, 
Sage v. McGuire, 4 W. & S., 228. 
Salinas v. Wright, 11 Tex., 572... 
Sanger Bros. v. Moody, 60 Tex., 
Sanger Bros. v. Moody, 2 Tex. L. 

Rev., 

Sartain v. Hamilton, 12 Tex., 219. 
Saunders v. Hartwell, 61 Tex., 686 


Sauntry v. Dunlap, 12 Wis., 364.. 


Sawin v. Kenny, 93 U. S., 289.... 


| Sawyer v. Corse, 17 Gratt., 241... 
} Scarborough v. Arrant, 25 Tex., 


BGDY c's webs 05.0.4:093-s eka eee 


| Schleicher v. Markward, 61 Tex., 


PRESET PT ee 209, 


Schmeltz v. Garey, 49 Tex., 49... 
| School Directors v. Georges, 50 


Mo., 1 


| Schrimpf v. McArdle, 18 Tex., 


or 


DOD, 8 NN5 vaaw bins hx alee 354, 
Scoby v. Sweatt, 28 Tex., 730 .... 


| Scott v. Mayor, 37 Eng. L. & Eq., 


Seranton v. Tilley, 16 Tex., 183... 
Scripture v. Kent, W. & W. Civ. 


Secrest v. Jones, 21 Tex., 121 .... 


Sharp v. Mayor, 31 Barb., 572.... 





Hi 
| 

Hi 
I 
Hi 
it 
Wik 
|| 
| i 
1 
| 

















Cases Crrep. 





Shelton v. Farmer, 9 Bush (Ky.), 


State v. Clotter, 33 Ind., 409...... 


| State v. De Gress, 53 Tex., 387... 
| State v. Llewellyn, 25 Tex., 799.. 


Sherwood v. Fleming, 25 Tex. 


Shipp v. Miller, 2 Wheat., 316.... 
Shropshire v. Doxey, 25 Tex., 128 
Sibbald v. United States, 12 Pet., 


Sigourney v. Sibley, 21 Pick., 101 
Simmer v. City of St. Paul, 23 
Minn., 408 
Simpson v. Chapman, 45 Tex., 566 
Simpson v. State, 10 Yerg., 525.. 
Single v. Supervisors, 38 Wis., 363 
Skillin v. Merrill, 16 Mass., 40. .153, 
Slaughter v. Owens, 60 Tex., 671. 
Slavin v. Wheeler, 58 Tex., 23... 
Smith v. Appleton, 19 Wis., 492. 
Smith v. Bean, 15 N. H., 578 
Smith v. Conrad, 15 La. Ann., 579 
Smith v. Corporation of Aber- 
deen, 25 Miss., 461 
Smith v. Railroad Co., 67 Ill., 196 
Smith v. Shackleford, 9 Dana, 452 
Smith v. Smith, 20 Mo., 167 
Smith v. Smith, 4 Paige, Ch., 432 
Smithwick v. Andrews, 24 Tex., 





State v. Moore, 57 Tex., 307 


| State v. Norrell, 53 Tex., 427..... 


State v. Paris R’y Co., 55 Tex., 76 
State v. Purcell, 16 Tex., 308 
State v. Smith, 55 Tex., 4 

State v. Town of Union, 4 Vroom, 


State v. Welpton, 34 Iowa, 144... 

State v. Wygall, 2 Tex. L. Rev., 
BPR che sta ds 25300 bh Rees aes 

State Bank of Illinois v. Brown, 
1 Scam. (Ill.), 106 

Steifel v. Clark, 9 Baxt. (Tenn.), 


Stetson v. Chicago, etc 
75 Ii, 74 

Stondenmier v. Williamson, 
Ala., 569 

Stone v. Brown, 54 Tex., 334.. 25 


| Stone v. Sprague, 24 N. H., 309 100, 101 


Storrs v. City of Utica, 17 N. Y., 


Strong v. Brooklyn, 68 N. Y., 1.. 


| Stroud v. Springfield, 28 Tex., 661 55 


Stuart v. Baker, 17 Tex., 417 


| Supervisors v. United States, 4 


Smoot v. Mayor of Wetumpka, 24 
Ala. (N. 8.), 112 

Smyth v. Veal, 2 Tex. L. Rep., 261 

Snow v. Hawpe, 22 Tex., 

Spence v. Oustott, 3 Tex., 147.... 

Spencer v. Galveston County, 56 


Spicer v. Chicago & N. W. R. Co., 

29 Wis., 580 384 
Spring v. Haskell, 4 Allen, 113... 215 
Soles v. Hickman, 20 Pa. St., 182. 337 
Somers v. Schmidt, 24 Wis., 419. 533 
Southern R. R. v. Kendrick, 40 

Miss., 384 292 
Stacy v. Railroad Co., 32 Vt., 552. 421 | 
Stafford v. King, 30 Tex., 270. .587, 660 | 
Stallworth v. Preslar, 34 Ala., 505 152, | 

167, 168 | 
State v. City of Lyons, 31 Iowa, | 
34 





Waill., 435 


| Supreme Council, etc., v. Ander- 


son, 61 Tex., 296 


209 | Surget v. Little, 5S, & M., 319... 


Sutton v. Carabajal, 26 Tex., 500. 
Swigert v. Hannibal, etc., R. Co., 

9 Am. & Eng. R’y Cas., 322.... 
Swinney v. Booth, 28 Tex., 113 .. 
Sydnor v. Totham, 6 Tex., 189... 
Sykes v. Hayes, 5 Biss., 529...... 


T. 


Taylor v. Watkins, 26 Tex., 699.. 
Telegraph Co. v. Texas, 105 U. 8., 
4 


RE SEG 85. 0-06 bes 0-0 wbls » Gnu 
T. & P. R’y Co, v. Burns, 4 Law 
600, 602 





Casxzs Crrep. 





————————— 


7. & P. R’y Co. v. Chapman, 57 
See 

T, & P. R’y Co. v. McAllister, 59 
Tex., * 65, 

7. & P. Ry Co. v. Murphy, 46 
OC ere cee 

T. & St. L. R. Co, v. Allen, W. & 
W. Civ. Cas., § 570 

T. & St. L. R. Co. v. Jarrell, 60 
Tex., 270 

T. & St. L. R. Co. v. Matthews, 60 
Tex., 215 

T. & St. L. R. 
Tex., 545 

T & St. LL. R. Co. 
Tex. L. Rev., 366 

T, & St. L. R. Co. 
Tex., 201 

Texas M. R. 
Tex., 

Thames Bank v. Lovell, 18 Conn., 





Co. v. Robards, 60 


9 
~ 


v. Smith, 


v. Young, 60 


| Vaughn 


| Veal vy. Fortson, 


U. 
United States v. Bradley, 10 Pet., 


United States Bank v. 
Pet., 118 
Urquhart v. Burleson, 6 Tex., 502 


v. 


Lee, 


| Van Pelt v, City of Davenport, 42 


Iowa, 314 
Vardeman v. Lawson, 17 Tex., 18 652, 
700 
v. 
(Ky.), 3387. 


Hopson, 10 Bush 


57 Tex., 
Veeder v. Collins, 5 Wis., 339.... 


~¥9 | Veramendi v. Hutchins, 48 Tex., 


K~o 


v0 


140, 141, 142 


| Veramendi v. Hutchins, 56 Tex., 


Thayer v. Boston, 19 Pick., 511 .. 

Thomas v. Greer, 6 Tex., 877 ... 

Thompson v. Buckhannon, 2 J. J. 
Marsh., 416 

Thompson v. Munger, 15 Tex., 523 

Thompson v. Shannon, 9 Tex., 


5 | Voorhees v. McGinnis, 48 N., 
(8 Sick.), 278 


392 | Walcott v. Hendrick, § Tex., 407." 


Thompson v. Thompson, 12 Tex., 


Throckmorton v. Davenport, 55 
Tex., 236 
Titus v. Kimbro, 8 Tex., 215.... 
Todd v. Fisher, 26 Tex., 239...... 
Tom v. Wollhoefer, 61 Tex., 277. 
Tompkins v. Toland, 46 Tex., 589. 
Towles, Ex parte, 48 Tex., 418, 556, 
Town of Waltham v. Kemper, 55 
Ill., 
Townsend v. Smith, 20 Tex., 465. 
Townsend v. State, 41 Tex., 135.. 
Trammell v. Pilgrim, 20 Tex., 160 
Trenton Bank v. Haverstick, 6 
Halst., 171 854 
Trevitt v. Blundell, 59 Tex., 253. 65) 
Tucker v. Brackett, 28 Tex., 337. 440, | 
441 | 
Turner v. Miller, 42 Tex., 418. .212, 701 | 
Tyson v. Latrobe, 42 Md., 825... 650 | 


180 | 
son | 
685 | 
370 | 


370 | 


| Wallace v. 


City of Muscatine, 4 


| Wallace v. Finberg, 46 Tex., 44.. 
| Wallace v. Wilcox, 27 Tex., 60... 
| Walsh v. Chicago, M. & St. P. R. 


Co., 42 Wis., 23 


| Walters v. Jewett, 28 Tex., 192.. 
3; Walton v. Reager, 20 Tex., 103... 


Ward v. Jefferson, 24 Wis., 342. . 
Ward v. Townsend, 2 Tex., 581.. 
Wardwell v. McDowell, 31 IIL, 


Warner v. Bailey, 7 Tex., 519.... 
Watkins v. Gilkerson, 10 Tex., 340 


| Watkins v. Walker County, 18 


Tex., 5 
Weakly v. Wilson, 1 Overton 
(Tenn. ), 377 
Webb vt Webb, 15 Tex., 27 
Webster v, Reid, 11 How., 460... 
Websver v. Willis, 56 Tex., 468... 














Cases Crrep. 





Weed v. Panama R. Co., 17 N. 


Weightman v. City of Washing- 
ton, 1 Black, 39 
Weisiger v. Chisholm, 28 Tex., 


Wells v. Slater, Tex. L. Rev., 121. 
Wenar v. Stenzel, 48 Tex., 490... 
West v. Brashear, 14 Pet., 51..... 
Western College v. Cleveland, 12 
Ohio St., 377 130, 
Western Union Tel. Co. v. State, 
55 Tex., 314 
Wethered v. Boon, 17 Tex., 143.. 
Wheeler v. Troy, 20 N. H., 80.... 
White v. County of Bond, 58 IIL, 


White v. Downs, 40 Tex., 225.... 
Whitehead v. Foley, 23 Tex., 285. 
Whitlow, Ex parte, 59 Tex., 273.. 


Whitney v. Chicago & N. W. R’y 
Co., 27 Wis., 348 

Whitworth v. Hart, 22 Ala., 360. 

Wiley v. Prince, 21 Tex., 637. ... 

Wiley, v. Traiwick, 14 Tex., 662.. 

Wilkinson v. Wilkinson, 20 Tex., 


Williams v. Ball, 52 Tex., 608.... 
Williams v. Barnett, 10 Kan., 455 
Williams v. Jenkins, 25 Tex., 279 
Williams v. Randon, 10 Tex., 74.. 
Williams v. Vanderbilt, 28 N. Y., 


Williams v. Warnell, 28 Tex., 610 
Williams v. Woodard, 2 Wend., 


Willis v. Ferguson, 46 Tex., 502.. 864 
Willis v. Gordon, 22 Tex., 243. 294, 295 
Willis v. Lewis, 28 Tex., 191 89 
| Willis v. McNeill, 57 Tex., 465. .97, 289 
Willman v. Willman, 57 Ind., 501 341 
Willmer v. Farris, 40 Iowa, 309.. 3885 
Willson v. Blackbird Creek Marsh 

Os, Bk OEE. i oeicin’s (55% 739 
Wilson v. Williams, 25 Tex., 66.. 460 





2 | Wimberly v. Bailey, 58 Tex., 225. 9 


| Withers v. Patterson, 27 Tex., 491 673 
| Witt v. Kaufman, 25 Tex. Sup., 
St MA irc ls vas cae cbeinbns ’ 204, 295, 340 
| Wofford v. Thompson, 8 Tex., 225 151, 
507 
Wood v. Goodfellow, 43 Cal., 185 307 
| Wood v. Goodridge, 6 Cush., 117.. 650 
| Wood v. Hurd, 34 N. J. (Law), 87 610 
Wood v. Wheeler, 7 Tex., 25... .31, 83 
| Woods v. Durrett, 28 Tex., 429..151, 523 
Wooters v. I. & G. N. R. Co., 54 
Tex., 294 262 
Wooters v. Smith, 56 Tex., 199.. 622 
| Wright v. Dufield, 2 Baxt. 
(Tenn. ), 218 534 
| Wright v. Fawcett, 42 Tex., 203.. 557 
Wright v. Hawkins, 28 Tex., 452 523 
| Wright v. Wright, 3 Tex., 168... 


ba 


| Yale v. Ward, 30 Tex., 17 

~ | Yancy v. Batte, 48 Tex., 

Yarnall v. St. Louis, etc., R. Co., 
10 Am. & Eng. R’y Cas., 726.. 

| Yates v. Houston, 3 Tex., 452.... 

Young v. Young, 15 Minn., 181.. 


Z. 

| Zane v. Kennedy, 73 Pa. St., 182. 
Zapp v. Michaelis, 58 Tex., 270... 
Zetelle v. Myers, 19 Gratt. (Va.), 62 
Zuhl v. Woods (Austin Term, 1883), 











— SS SS ee Oe 


SF we NN 


™~™ 


_ SS Tt 


~~ oo ~~ 








SUPREME COURT OF TEXAS. 





AUSTIN TERM, 1884. 





Apert Wer er AL. v. Fevrx E. Sara. 


(Case No. 4966.) 


1, WILL CONSTRUED.— The husband’s will bequeathed to the wife all his estate: 


1st. ‘‘To be kept together during her natural life,” to support the children 
and herself and to educate them, and to be divided, such of it as was ‘‘on 
hand,” among the children on their majority or marriage as the wife might 
think proper. . . . 4th. It provided that the property should be man- 
aged as theretofore, and if the wife thought proper to “‘ sell, alien or convey 
any portion of the same,” then the wife and her co-executor named in the 
will, might do so at such times as she might think proper and advisable, 
5th. That the wife at her death might make such final disposition of the 
property and its increase as she might think proper, and should she fail to 
make such disposition, then it was to be equally divided among the children, 
Held: 

(1) That the wife took under the will but a life estate in the property; cit- 
ing Philleo v. Holliday, 24 Tex., 41; Orr v. O’Brien, 55 Tex., 154, and other 
authorities referred to in the opinion. 

(2) When a particular estate is expressly created, with a general power of 
disposition to the person to whom such estate is given, then the power will 
not enlarge the estate given. 

(8) Any property bought by the executors of the will, or by either of 
them, with funds belonging to the estate at the time of the testator’s death, 
or with the increase or profits of such estate, became part of the estate, in 
which the wife had no greater interest or estate than she had existing at the 
time of her husband’s death. 

(4) Under the second clause of the will the wife had power to convey to 
any one of the children on their majority or marriage, such part of the 
estate as she might think proper, so as not to defeat other provisions of the 
will. 

(5) Under the fifth clause the wife could dispose, at her death, in her dis- 
cretion, of such of the estate as was undisposed of; but this power could 
only be exercised by her in her will. If she failed to make such disposition 
by will, then the wish of the testator must be carried out, and what re- 
mained be equally divided among the children, even if inequitable appar- 
ently in view of unequal advancements which may have been made by the 
wife to some of the children, 
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WILL CONSTRUED.— Under such a will, land purchased with the funds of the 
estate, by the one named as co-executor with the wife, who took the dee@ 
in his own name, and afterwards conveyed to children of the deceased, be. 
came part of the estate, and the title thereto could not be divested out of the 
estate and vested in particular heirs by such deed of the co-executor, the 
wife not joining therein. 

WiLL — DEEpD.— Title to land thus purchased with such estate funds, no mat- 
ter to whom the deed was made, would pass by a deed from the wife to 
either of the heirs on their arriving at their majority or marrying. 

WILL CONSTRUED.— The wife at her death left a will in which she made no 
reference to the power to her, contained in her husband’s will, but devised 
thereby a part of the property which she had controlled and administered 
during her life, under her husband's will, as a part of his estate. By her 
will she sought to vest absolute title to a portion of the property in some 
heirs and a life estate to one, remainder over to her grand-children. Held: 

(1) That her will was a valid execution of the power conferred on her by 
the will of her deceased husband. 

2) All the property of the deceased husband existing at the time of hig 
death and undisposed of by the wife during her life, or by her will, re- 
mained for equal distribution among the heirs of the deceased husband. 


Apprat from Travis. Tried below before the Hon. A. S. Walker, 

Albert Weir and Louisa Burleson, joined by her husband David C, 
Burleson, brought suit against Peter Weir, Eliza McLaren Weir, Mon- 
terey V. Weir, Felix E. Smith and Fred Carleton, as executors of the 
last will of Martha J. Weir, deceased, and Joseph, Sarah J., Martha 
J., Stephen M., Louisa and Elizabeth 8. Burleson, and Cornelia A. 
Oole, wife of J. D. Cole (who was also joined as defendant), for the 
purpose of declaring null and void the last will and testament of 
Martha J. Weir, deceased, as a muniment of title to the certain lands 
described in the petition, and for a partition and distribution of the 
same among the plaintiffs and defendants as the children and heirs 
of Adolphus G. Weir, deceased. The wills of both Adolphus G. 
Weir and Martha J. Weir, his surviving widow, were set out in the 
petition, and a construction of the same and of the powers con- 
ferred thereby were the principal issues in the suit. 

Benjamin Weir was the co-executor with his mother named in the 
will. In addition to what is stated in the opinion, the following 
allegations of the petition regarding certain property bought with 
estate funds, and in regard to Mrs. Weir’s will, it is deemed proper 
to insert, though lengthy. 

The petition | proceeded to allege 

“That said executors on March. 27, 1870, for the consideration of 
$925, paid by them out of funds belonging to said estate, and held 
by them in their said fiduciary capacity, purchased lot No. 11, in 
block No. 27, in the city of Austin, and instead of taking the title 
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thereto in the name of one or both of them in their fiduciary capac- 
ity aforesaid, took the same in the name of said Benjamin Weir 
individually; that on March 30, 1871, said Benjamin Weir, for the 
nominal consideration of $1, but really without any valuable con- 
sideration, and as a mere gift, by deed conveyed said lot to the 
defendants Eliza M. Weir and Monterey V. Weir, who are now in 
possession of and claiming the same under said conveyance; that 
said Benjamin Weir took said title in trust for said estate, and that 
Eliza M. and Monterey V. Weir now hold the same in trust for said 
estate, and the same constitutes a part of said estate. 

“That on October 11, 1871, said executors, for the consideration 
of $350, paid by them out of the funds belonging to said estate, and 
held by them in their said fiduciary capacity, purchased the north 
half of lot No. 12, in said-block No. 27; in the city of Austin, and 
instead of taking title thereto in the name of one or both of them 
in their said fiduciary capacity, took the same in the name of said 

Jenjamin Weir individually; that afterwards, at a date unknown 
to plaintiffs, said Benjamin Weir, in some form, but just how they 
are not advised, conveyed said half lot to said Martha J. Weir; that 
said deed has never been recorded; that said Martha J. Weir, by 
deed dated January 20, 1875, without any valuable consideration, 
and as a mere gift, conveyed said half lot to said Eliza M. Weir, 
who is now in the possession of and claiming the same; that said 
Benjamin and Martha J. Weir took said title in trust for said estate, 
and that said Eliza M. Weir now holds the same in trust for said 
estate, and that the same constitutes a part of said estate. 

“ That said executors, at some time prior to January 1, 1875, pur- 
chased the south half of said lot No. 12, in block No. 27, and paid 
for the same out of money which belonged to said estate, and held 
by them in their fiduciary capacity aforesaid, and took a convey- 
ance therefor, but the same has never been placed on record, and 
plaintiffs cannot aver to whom said title was taken, but plaintiffs 
say that the same was taken in the name of Benjamin Weir, Martha 
J. Weir, Eliza M. Weir, or Monterey V. Weir, or to some com- 
bination of two or more of said four persons, and that such per- 
son or persons now hold the same in trust as a part of said 
estate. 

“That said executors, after their appointment as\such, exchanged 
a tract of four hundred and ninety-two acres of land, a part of the 
Wm. Porter survey, in Hays county, and inventoried as a part of 
said estate, and which was a part of the property of said estate, for 
a tract of four hundred and ninety-two acres, a part of the Varcinas 
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survey, in Hays county, and that said executors took the convey- 
ance thereof in their said capacity as executors. 

. . . “That said Benjamin Weir died intestate in 1874, leaving 
surviving him neither wife nor children. 

“That said Martha J. Weir died July 20, 1882; that said Martha 
J. never made any partial disposition of any of the property of 
said Adolphus G. Weir among the children of said testator prior to 
her death on the arrival of said children at majority, at their mar. 
riage, or at any other time, as contemplated by said will; that at 
her death there remained in her possession real and personal prop- 
erty belonging to the estate of said Adolphus G. Weir, as follows: 
Five hundred and fifty-three and one-half acres of the Joseph T, 
Irving one-quarter league, in Travis and Hays counties, valued at 
$20,000; sixty acres of the 8S. V. R. Eggleston league, in Travis 
county, valued at $1,200; four hundred and ninety-two acres of the 
Varcinas survey, in Hays county, valued at $4,000; one’ hundred 
and sixty acres of the M. T. Key survey, in Hays county, value 
$1,600; one hundred and ten acres of the Eggleston survey, value 
$1,100; two hundred and ninety acres of the Foote league, Hays 
county, value $1,450; three hundred and twenty acres, part of 
James Wells’ survey, Hays county, value $1,600; lots 11 and 12, 
block 27, city of Austin, value $2,000; household furniture of the 
value of several hundred dollars, and several hundred dollars in 
money. 

“ That said Martha J. Weir elected to take and did take a life es- 
tate under said will, and took possession and control of said prop- 
erty, and managed and administered the same under said will; that 
the property held by her as aforesaid at her death consisted of 
property owned by said Adolphus G. Weir in his life-time, and that 
acquired afterward by said executors by the use of the money and 
property belonging to said estate. 

“ That upon ‘the death of said Martha J. the remainder of the 
estate of said Adolphus G. Weir, and the increase and profits thereof, 
became vested in the plaintiffs Albert Weir and Louisa Burleson, 
and the defendants Eliza M. Weir, Monterey V. Weir and Peter 
Weir, share and share alike, one-fifth part each of said estate, and 
that plaintiffs are entitled to have their respective one-fifth interest 
each set apart and delivered to them 

“That on January 20, 1875, the said Martha J. Weir made or 
pretended to make a last will and testament, whereby, after ap- 
pointing the defendants Felix E. Smith and Fred Carleton as her 
executors, it is claimed and pretended by defendants that she made 
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a final disposition of the entire estate of said Adolphus G. Weir, ex- 
cept said Austin city lots, as follows: To the said Eliza McLaren 
Weir she pretended to give one-half of said five hundred and fifty- 
three and one-half acres of land of the Irving survey; also the un- 
divided half of the sixty acres, Eggleston survey; also an undivided 
fourth of all the real estate belonging to her and not mentioned in 
the will; also one-third of all testatrix’s personal property, and all 
money of which she should die possessed. To said Monterey V. 
Weir one-half of said five hundred and fifty-three and one-half acre 
tract of land; also the one-half of said sixty acres of the Eggleston 
tract; also one undivided one-fourth of all the real estate “of the 
testatrix not named in the will, and one-third of personal property, 
except money. To said Peter Weir an undivided half of said four 
hundred and ninety-two acres of land of the Varcinas survey; also 
one-fourth of all other real estate of testatrix not specially men- 
tioned inthe will, and also one-third of all personal property. To 
said Louisa Burleson a life estate in one-half of said four hundred 
and ninety-two acre tract of land; also one-fourth of all lands 
owned by said testatrix, not specially mentioned in said will, with 
remainder to the children of said Louisa. To the plaintiff, Albert 
Weir, said testatrix did not devise or pretend to devise any property 
whatsoever. 

“That the will was duly probated and Smith and Carleton had 
qualified as executors of said will, and had taken into their posses- 
sion all of said property and estate of said Adolphus G. Weir, ex- 
cept said Austin city lots, and that said executors and said Eliza M. 
Weir, Monterey V. Weir and Peter Weir are asserting the validity 
of said will, and claiming and asserting title to the said property 
under said will; that said Eliza M. and Monterey V. are asserting 
title in themselves to said Austin city lots under the conveyance 
made to them by said Martha J. and Benjamin Weir, hereinbefore 
mentioned; that said defendants are claiming all of the estate of said 
Adolphus G. Weir, under the said pretended will of Martha J. 
Weir, except the part thereof in which a life estate is pretended to 
be devised to the plaintiff Louisa Burleson, and refuse to recognize 
any right in plaintiffs except as conferred in said pretended will; 
that defendants deny that plaintiff Albert Weir has any interest 
in said estate and property, and deny that plaintiff Louisa Burle- 
son has any estate therein except the life estate aforesaid. 

“That said pretended will of Martha J. is null and void as a con- 
veyance or muniment of title to any part of the estate of Adolphus 
G. Weir, and especially as to any part of said estate not specially 
named in the will of said Martha J.; that plaintiffs have received n> 
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property by virtue of said will of Martha J.; that the plaintiff 
Louisa Burleson expressly renounces and disclaims all right and 
interest under said will. 

“That said Martha J. had no power to dispose of the property 
mentioned in said will by last will and testament; that said Martha 
J. was not the owner in fee of said real estate, nor the absolute 
owner of said personal property; that she had only an estate for 
life therein; that all the property attempted to be disposed of by 
said will belonged to the children of Adolphus G. Weir, aforesaid, 
subject to the life estate of said Martha J.; that said Martha J. did 
not own any real or personal property which she could dispose of 
by will, either at the date of said will or at the date of her death; 
that all of her power and authority to dispose of said property was 
derived from the will of Adolphus G. Weir; that said will of 
Adolphus G. did not empower her to dispose of said estate by will, 
and especially by will made more than seven years before her death; 
that said Martha J. had no power to disinherit the plaintiff Albert 
Weir of his said one-fifth interest in said estate; that said Martha J. 
had no power to limit the estate of the plaintiff Louisa Burleson to 
a life estate, with remainder over to her children; that said Martha J, 
has not executed the powers conferred on her by said will in the 
manner intended by said Adolphus G.; that said Martha J., in mak- 
ing disposition of said property, did not pretend to act under the 
powers in the will of said Adolphus G. as executrix or trustee, or 
otherwise; that said will of Martha J. only purports to convey, and 
did in fact only convey, her own title; that she had no title for said 
will to operate upon; that such disposition by her is in disregard of 
the plain interpretation of the will of said Adolphus G.; that she 
attempts to dispose of said estate as her own property; that she 
makes no reference to the will of said Adolphus G., under which 
alone she could act; that she makes special mention of only a 
part of the property belonging to said estate; that she had power 
only to make a fair and equitable division of said property. 

“That the estate of Adolphus G. Weir at the date of the death 
of said Martha J. was reasonably worth $35,000, all of which she 
attempted to dispose of in her own name and in her own right; 
that said Eliza M. and Monterey V. will receive property to the 
value of $13,500; the said Peter Weir property of the value of 
$4,000, and the plaintiff Louisa Burleson a life estate in property of 
the value of $4,000, and said Albert Weir shall receive nothing, all 
of which is in plain violation of the terms, spirit, intent and effect 
of the will of said Adolphus G. 

“ And plaintiffs pray that the will of said Martha J. be declared 
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yoid, and that the estate of said Adolphus G. be partitioned among 
his heirs, and for judgment against defendants in favor of plaintiffs 
for one-fifth interest each in said estate.” 

The defendants filed a general demurrer, The court sustained the 
demurrer and dismissed the petition. 


Sheeks & Sneed, Walton & Hill and Robertson & Williams, for 
appellants, cited, on the proposition that the petition stated a cause 
of action good on general demurrer: Philleo v. Holliday, 24 Tex., 
41; Bell County v. Alexander, 22 Tex., 357; Tendick v. Evetts, 38 
Tex., 278; Paul v. Ball, 31 Tex., 12; Brooks v. Evetts, 33 Tex., 741; 
Dial v. Dial, 21 Tex., 532; Danish v. Disbrow, 51 Tex., 239; Me- 
Donough v. Cross, 40 Tex., 277; Clifft v. Wade, 51 Tex., 21; Orr v. 
O’Brien, 55 Tex., 154; Howze v. Howze, 19 Tex., 554; Wimberly 
y. Bailey, 58 Tex., 225; Blanton v. Mayes, 58 Tex., 428; Newman ». 
Dodson, 1 Tex. L. Rep., 397; Speairs v. Ligon, 1 Tex. L. Rep., 960; 
Burleigh v. Clough, 52 N. H., 267; Dunning v. Van Dasen, 47 Ind, 
423; Eaton v. Straw, 18 N. H., 331; Burwell’s Ex’rs v. Anderson, 
Adm’r, 3 Leigh (Va.), 348; Denson v. Mitchell, 26 Ala., 360; French 
v. Hatch, 28 N. H., 350; Jackson v. Robbins, 16 Jobns., 558; Smith 
v. Bell, 6 Pet., 68; Blagge v. Miles, 1 Story, 426; Henderson »v. 
Vaulx, 10 Yerg., 30; Jones v. Wood, 16 Pa. St., 25; Funk v. Eggle- 
ston (Sup. Ct. Iil.), 8 Cent. L. J., 169; Brant v. Va. C. & L. Co., 98 
U. 8., 326; 1 Jarman on Wills, 628 and notes; 2 Jarman on Wills, 
171; 4 Kent’s Com., 319, 334, 335, 520, 521; 1 Sugden on Powers, 
834; 2 Washb. R. P., 371. 

That Mrs. Weir had no power, under her husband’s will, to create 
by will a life estate, with remainder over, they cited: Danning ». 
Van Dusen, 47 Ind., 423; Burleigh v. Clough, 52 N. H., 267; Bing- 
ham’s Appeal, 64 Penn. St., 349. 


Hancock & Shelley, for appellees, contended that Adolphus Weir’s 
will conferred on the wife the absolute power of disposition, without 
limitation, citing: Gifford v. Choate, 100 Mass., 346; Ide v. Ide, 5 
id., 500; Speairs v. Ligon, 59 Tex., 233; Williams v, Worthington, 
$3 Am. Rep., 288; Dunning v. Van Dusen, 47 Ind., 427; McKenzie’s 
Appeal, 41 Conn., 607. 


Srayron, Associate Justice.— The rights of the parties plaintiff 
and defendant depend on the true construction to be placed on the 
will of Adolphus G. Weir, and upon the will of his wife, Martha J. 
Weir, subsequently executed. 
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The wife, Martha J. Weir, and Benjamin Weir, a son, were, by the 
will of Adolphus G. Weir, appointed the executors of his will, with. 
out the control of the probate court, and they so qualified. 

The parts of his will which bear on the questions at issue between 
the parties are the following: 

“Second. I will and bequeath unto my beloved wife, Martha 
Jane Weir, all my property, both real and personal, of every charac. 
ter and description, to be by her kept together during her natural 
life for the support of herself and the support of her and my chil 
dren, and the maintenance and education of such of them as have 
not completed their education; each of said children, on his or her 
arriving of age or marrying, to receive such amount of my said 
property, or that may then be on hand, as my said wife may, in her 
discretion, think proper to give him or her. 

“Third. I leave to my said wife’s discretion and judgment the 
education to be given our said younger children, feeling confident 
that it will be as liberal and thorough as may be practicable. 

“ Fourth. It is my will and desire that all my said property shall 
be managed and controlled as it has heretofore been by myself and 
my said wife as near as may be. And if my said wife should deem 
it advisable to sell, alien and convey any portion of the same, it is 
my will and desire that she, with my executor to be hereinafter 
named, shall do so at such time or times as she may deem proper 
and advisable. 

“Fifth. It is my will and desire that my said wife, at the time of 
her death, shall make such final disposition of such of my said prop- 
erty, as also the increase and profits arising from the same, as there 
may then be, as she in her discretion may think proper and right. 
But in the event of her failing to dispose of the same or any part 
thereof, then it is my will that all my property of every character 
so remaining undisposed of, shall be divided equally between all my 
children then living or their descendants, share and share alike, be- 
tween my said children and the descendants that portion which 
their ancestor, if living, would hare been entitled to.” 

It is evident from the second clause in the will that the testator 
only intended by the will to vest an estate for life in his wife in all 
of his property, real and personal. 

If the clause of the will referred to left this matter uncertain, the 
subsequent clauses of the will place it beyond controversy. 

The fourth clause directs how it shall be managed, which is in- 
consistent with the idea that the testator intended by the will to 
vest in the wife an estate in fee; but is consistent with his intention, 
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expressed in other parts of the will, to vest even the life estate in 
the wife charged with named trusts, and with a view to making the 
increase and profits to be realized from the estate, except in so far 
as it might be necessary to use it for the purpose of carrying out 
the purposes for which the life estate was created, a part of the 
remainder to be disposed of in accordance with the will. 

It also withholds from the wife any power to sell, alien or convey 
any portion of the estate, except such as she could convey under the 
second clause, but gives this power to her and to her co-executor, to 
be exercised by them at such time or times as she may deem advis- 
able; the terms upon which such conveyance, however, could be 
made would have to be fixed by the two executors. This is also in- 
consistent with the intention of the testator to give to his wife an 
estate in fee. 

The fifth clause directs how the estate in existence at the time of 
the death of the wife shall be disposed of, and expressly makes the 
increase and profits, not used for the purposes named in the will, a 
part of the remainder. That provision is utterly at war with any 
intention to vest in the wife other than a life estate, charged with 
trusts in favor of the children, and, of the remainder, a qualified life 
estate. 

This clause provides, also, how the remainder shall be disposed 
of, in case the. wife fails to exercise the power conferred upon her 
by this and the second clause of the will. 

This is also inconsistent with an tention by the testator to create 
in the wife any estate greater than an estate for life. 

As to the true construction of the will, in respect to the estate 
thereby conveyed to the wife, the following authorities may be prof- 
itably consulted: Philleo v. Holliday, 24 Tex.,41; Orr v. O’Brien, 
55 Tex., 154; Wimberly v. Bailey, 58 Tex., 225; Burleigh v. Clough, 
52 N. H., 267; Dunning v. Vandusen, 47 Ind., 423; Denson », 
Mitchell, 26 Ala., 361; Henderson v. Vaulx, 10 Yerg., 30; Brant. 
Virginia, C. & I. Co., 93 U. S., 327; Funk v. Eggleston, 92 IIL; 515; 
2 Washburn on Real Prop., 670. 

The general rule is, that if a particular estate is expressly created, 
with a general power of disposition to the person to whom such 
estate is given, then the power will not enlarge the estate given. 

Under the averments of the petition, the property disposed of by 
the will must be considered to have been the separate estate of the 
testator. 

It must be held, also, that any property bought by the executors 
of the will, or by either of them, with funds belonging to the estate 
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at the time of the death of the testator, or with the increase op 
profits of such estate, became a part of the estate of the testatoy 
in which the wife had no other or greater interest or estate than had” 
she in the estate existing at the time of her husband’s death. 

The next question which arises is: What power did the wife take 
under the will of her husband ? 

Under the second clause of the will, she evidently had power to 
convey to any one or more of the children, becoming of age or Ren 
ing, such portion of the estate on hand, at such time as, in her dig- 
éretion, might seem proper; the wife’s discretion, however, in thig 
respect, could not have been so exercised as to defeat some of the 
main purposes for which the estate for life was given to her. The 
mode of the exercise of the. power conferred by this clause would 
evidently be such as under the law would be appropriate to the 
conveyance of such property as might be so eanvayen if made by 
one not acting under a power, except in so far as it might be neces. 
sary by the conveyance to evidence the fact that it was intended 
thereby to execute the power. 

The fifth clause of the will gave to the wife the power, at the 
time of her death, to make a final disposition of such parts of the 
original estate, and of the increase and profits arising therefrom, ag 
might then be undisposed of, as she, in her discretion, might think 
proper and right. 

This gave to the wife a very broad power, a power subject alone 
to her own discretion, through which she might pretermit some of 
the children. 

This power, as it could only be exercised “at the time of her 
death,” it would seem, in the nature of things, could only be exe 
cuted by her will. 

If the wife failed to execute this power, or executed it only as to 
a part of the estate, then the will provided, in case of an entire fail” 
ure to execute the power, that all property belonging to the estate 
of every character, undisposed of, should be equally divided bet ween 
all of the testator’s children “then living, or their descendants, 
share and share alike between my said children, and the descendants, 
that portion which their ancestor would have been entitled to.” 

The fifth clause, it will be observed, provides for the same pro 
portionate distribution in case of a partial failure of the wife to dis 
pose of the estate as in case of an entire failure. 

If there was an entire failure to dispose of the estate, each of the 
five children would receive one-fifth of the estate under the will; if 
there was a partial disposition of the estate by the wife, under the 
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wers conferred on her by the second and fifth clauses of the will, 
then each of the five children would be entitled to only one-fifth of 
the estate undisposed of, and this, even though under the partial 
disposition made by the wife some of the children may have received 
property and others none. 

This seems to us inequitable, and but for the language of the will, 
those who have received in the partial disposition of the property 
ought to be compelled to account for that received by them, so that 
all could be made equal through the final distribution. This, how- 
ever, was a matter for the determination of the testator, whose will, 
when clearly evidenced, must control in the disposition of that estate 
which the law permits him to dispose of by his will. 

The power given to the two executors, by the fourth clause of 
the will, it is now unnecessary particularly to consider. 

The next inquiry is: How far did Mrs. Weir execute through her 
will, or through conveyances which she may have made under the 
second clause of her husband’s will, the powers conferred on her by 
that will? 

If the executors purchased lot No. 11, block 27, in the city of 
Austin, with funds belonging to the estate of Adolphus Weir, as 
part of the estate at the time of his death, or the increase or profits 
of it afterwards, then the lot became a part of the estate, it matters 
not in whose name the title was taken; and the title of the estate 
thereto could not be divested, and title vested in Eliza M. Weir 
and Monterey V. Weir, unless the same was done by a deed made 
to them by Martha J. Weir evidencing her will and discretion so to 
convey to them upon their arriving at age or marrying, in accord- 
ance with and in execution of the power conferred on her by the 
second clause of her husband's will. 

The petition alleges that the lot was bought with the funds of 
Adolphus Weir’s estate, and that the title thereto was taken in the 
name of Benjamin Weir, who subsequently conveyed it to Eliza M. 
and Monterey V. Weir, two of the children, without being joined” 
by his mother. No power whatever, nor discretion, was con- 
fided to Benjamin Weir by his father’s will under the second and 
fifth clauses. These clauses gave to Martha J. Weir powers which 
none other than she could execute, and an attempt to execute simi- 
lar power by Benjamin, although a co-executor with his mother, 
would be ineffective. 

Under'the fourth clause of the will of Adolphus Weir, Benjamin, 
joined by his mother, was give n power to sell, alien and conv y prop- 
erty belonging to the estate, but whether property should be so dis- 





Wer v. Surru. [Austin Term, 





—., 
Opinion of the court. 





ee, 


posed of, even under this clause, was left solely to the discretion of 
the mother. This clause, however, can have no reference to the & 
distribution of property among the children, for that is provided 
for by the second and fifth clauses. 

The conveyance of the lot by Benjamin was not in the exercigg = 
of power given by any clause of his father’s will, if the avermentg 
of the petition are true; hence, such conveyance passed no title, 
The facts stated in the petition, in reference to the north half of 
lot No. 12, block 27, in the city of Austin, would show a valid exe 
cution of the power conferred on Martha J. Weir by the second 
clause of her husband’s will, if the conveyance was made to Eligg 
M. Weir upon her arriving of age or marrying. 

It is evident from the statements of the petition that the facts ig 
relation to the south half of lot 12, block 27, are not accurately 
known, but sufficient has been said in reference to lot 11 and north 
half of lot 12, in block 27, to indicate the law applicable to the 
facts likely to arise in regard to the south half. 

We will say, however, that if the half lot was bought with the 
funds of the estate, then it became the property of the estate, in 
the names of whomsoever the title may have been taken, and 
that it is stilla part of the estate of Adolphus Weir, unless it has 
been conveyed by Martha J. Weir in execution of the pow er tom 
ferred on her by the second clause in her husband’s will, or by her 
self and Benjamin under the power conferred on them by the fourth 
clause of the will. 

The next inquiry which arises is: How far, if at all, did Martha 
J. Weir execute by the will which she made the powers conferred 
on her by the will of her husband? 

So much of her will as bears on this question is as follows: 

‘Second. I do hereby give, devise and bequeath to my beloved 
daughter, Eliza McLaren Weir, one undivided one-half of two cer 
tain tracts of land, described as follows: First, that certain tract of 
land situated on the line of Travis and Hays counties, in the state 
aforesaid, being the same tract occupied by me and my late husband, 
A. G. Weir, and known as the Manchaca place, being a survey of five 
hundred and fifty-three and one-half acres for W, D. Miller, situated 
on Onion creek, being the south half of one-quarter league No. 1, 
granted to Josephus T. Irving. (Field notes omitted.) Second, @ 
parcel of land situated on Onion creek, in the counties of Hays and 
Travis, in the state aforesaid, being 2 part of that portion of 8. V. 
R. Eggleston league, . . . and containing sixty acres of land, 
more or less. (Field notes omitted.) 
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«Third. Ido give, devise and bequeath to my beloved daughter, 
Monterey Virginia Weir, the remaining undivided one-half of the 
two tracts of land described in the second provision of this will. 

« Fourth. I do give, devise and bequeath to my beloved son, 
Peter Weir, one equal undivided one-half of all that certain tract 
of land lying and being situated in the county of Hays and state 
of Texas, bounded and described as follows: (Then follow the 
field notes and description of four hundred and ninety-two acres of 
the Trinidad Varcinas survey, which are omitted.) 

“Fifth. I do give, devise and bequeath to my beloved daughter, 
Louisa Burleson, formerly Weir, for the term of her natural life, 
with remainder over to her children, the remaining undivided one- 
half interest in the tract of land described in the fourth provision 
of this will. 

“Sixth. I do give, devise and bequeath to each one of my three 
children, Peter Weir, Eliza McLaren -Weir, and Monterey Virginia 
Weir, one-fourth of all the real estate belonging to me and not here- 
tofore devised to any, that is to say: that each one of the three 
devisees last hereinbefore named shall each receive one undivided 
one-fourth of said real estate not heretofore described. 

“ Seventh. Ido give, devise and bequeath unto my beloved daugh- 
ter, Louisa Burleson, formerly Weir, for the term of her natural 
life, with remainder over to her children, the remaining one undi- 
vided one-fourth of the real estate described in provision sixth of 
this will. 

“ Kighth. I do give and bequeath unto my beloved children, 
Peter Weir, Eliza McLaren Weir, and Monterey Virginia Weir, share 
and share alike, all my household and kitchen furniture and personal 
property of every kind whatever, saving and excepting only money. 

“Ninth. Ido give and bequeath to my beloved daughter, Eliza 
McLaren Weir, all money of which I may die possessed.” 

The rule in reference to the execution of powers either by deed 
or will, and of construction, are so clearly stated by Chancellor 
Kent that we cannot do better than to state it in his language: 
“The general rule of construction, both as to deeds and wills, is, 
that if there be an interest and a power existing together in the 
same person, over the same subject, and an act be done without a 
particular reference to the power, it will be applied to the interest, 
and not to the power. If there be any legal interest on which the 
deed can attach, it will not execute the power. If an act will work 
two ways, the one by an interest and the other by a power, and the 
act be-indifferent, the law will attribute it to the interest, and not 
to the authority, for jictio cedit veritati. 
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“Tn Sloan v. Cadogan, it was declared by the master of the rollg 7 
after a full discussion, to be settled, that a general disposition by 
will would not include property over which the party had onlyg 
power, unless an intention to execute the power could be inferred 
A will need not contain express evidence of an intention to execute 
a power. If the will be made without any reference to the power, 
it operates as an appointment under the power, provided it cannot 
have operation without the power. The intent must be so clear that 
no other reasonable intent can be imputed to the will; and if the 
will does not refer to a power, or the subject of it, and if the words 
of the will may be satisfied without supposing an intention to exe 
cute the power, then, unless the intent to execute the power be 
clearly expressed, it is no execution of it.” 4 Kent, 335. 

The rule thus stated is well sustained. Burleigh v. Clough, 52 N, 
H., 267; Dunning v. Vandusen, 47 Ind., 423; Eaton v. Straw, 18 Ny, 
H., 320; Denson v. Mitchell, 26 Ala., 361; French v. Hatch, 8 Fos 
ter, 331; Blagge v. Miles, 1 Story, 445; Jones v. Wood, 16 Penn, 
25; Funk vw. Eggleston, 92 Ill., 515; Jarman on Wills, 628, and caseg 
cited; Sugden on Powers, 232, 364, 421-424; Bingham’s Appeal, 
64 Penn. St., 345; Tiedman on Real Prop., 563-569. 

As before said, under the averments of the petition no presump 
tion can be indulged that Mrs. Weir had any interest whatever in 
the property referred to in the will of her husband, except such ag 
she took under that will. 

The property named in the second, third, fourth and fifth clauses 
of her will is alleged to have belonged to Adolphus Weir at the 
time of his death. 

This being true, Mrs. Weir could have no interest which could 
pass by the will; for her life estate ended at the same time the will 
took effect; and as to the property named in the clauses of her will 
referred to, the will would be inoperative, unless in execution of the 
power conferred on her by her husband’s will. 

While her will does not refer to the power given by her hut 
band’s will, it does apply to that which is made subject to that 
power, through which alone, she having no interest, the will made 
by her could operate. There is nothing in the clauses of her will 
referred to, which bears evidence that she supposed she had an in- 
terest in the lands devised, and we are of the opinion that those 
clauses operate a valid execution of the power given to Mrs. Weir 
by the fifth clause of her husband’s will. 

The power given to her by that clause is very broad, and under it 
she might do what her husband could have done directly by his 
own will. He might have so given to Mrs. Burleson only an estate 
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for life in the property which by the fifth clause of the will of Mrs. 
Weir is so devised to her, with remainder to her children. Thelike 
devise by Mrs. Weir in the execution of the power must be held 


valid. 

The sixth, seventh, eighth and ninth clauses of Mrs. Weir’s will, 
however, do not refer to the will of her husband as the source of 
the power which through her will she exercises, nor do they refer to 
anything which is made subject to that power; on the contrary, 
they exclude the idea that she intended thereby to execute a power 
given by the will of her husband to dispose of property belong- 
ing to his estate, in that therein she disposes of lands and personal 
property to which she asserted title in herself. This is inconsistent 
with her intention, through the clauses of her will referred to, to 
execute the power given to her by the will of her husband. If she 
had named, in these clauses, property embraced in the will of her 
husband, then the question would arise, whether her disposing of 
the property as her own would rebut the presumption of her inten- 
tion to execute the power given by her husband. 

No such case, however, is presented; no property shown to be- 
long to her husband’s estate is named in these clauses, and through 
them she professes to dispose of her own property, and no presump- 
tion arises from anything alleged in the petition that she intended to 
execute the power given by her husband’s will. 

From this it follows that the will of Mrs. Weir did not dispose 
of any of the property of her husband’s estate except that which 
is named in second, third, fourth and fifth clauses of her will; 
and that all of the property of his estate, existing at the time of 
the death of his wife, undisposed of, remains for equal distribution 
between the children in accordance with the fifth clause of his will. 

No inquiry arises, as the case is presented, whether evidence 
dehors the will might be introduced to show the intention of Mrs. 
Weir, by the clauses of her will under consideration, fully to exe- 
cute the power given by her husband’s will. 

For the error of the court in sustaining the demurrer to the peti- 
tion, the judgment of the court below is reversed, and the cause 
remanded. 

REVERSED AND REMANDED, 


[Opinion delivered June 3, 1884.] 


Associate Justice Wesr not sitting. 
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Tue H. & T. OC. R’y Co. v. Travis County. 
(Case No. 4845.) 


1, Lumration.— The statute of limitations runs against a county. The maxim, 7 
nullum tempus occurrit regi, has no application. See opinion for a review 4 
of cases, and of: the opinions of commentators on the question. . 


Apprat from Travis. Tried below before the Hon. A. S. Walker, 
The lengthy statement of the pleadings made for the inspection 
of the supreme court by the commission of appeals is omitted here, 7 
The suit was for damages caused by the manner in which the appebk 
lant constructed its railway crossing over a public highway. The 
statute of limitations was pleaded against the county, which, on 
demurrer, was stricken out; to which ruling exception was taken, 
and the action of the court in this respect was the only error as 

signed. 


Geo. Goldthwaite, for appellant, cited: Baker v. Johnson County, 7 
83 Iowa, 153; City of Wheeling v. Campbell, 12 West Va., 5759 
Armstrong v. Dalton, 4 Dev., 368; County of St. Charles v. Powell, ¥ 
22 Mo., 525; City of Galveston v. Menard, 23 Tex., 349; Wood, Stat. § 
of Limitation, § 53; 2 Dillon on Mun. Corp., 673-675, and authorF 4 
ties cited. 


John Dowell, for appellee, cited: Coleman v, Thurmond, 56 Te. 
514; Boone on Corp., secs. 314, 315; Pierce on Railroads, pp. 2449 
245; Smith v. Power, 23 Tex., 29; Milam County v. Bateman, 
54 Tex., 153; Thompson on Highways, pp. 410, 411, 412; Sipperly 
v. Troy & Boston R. R. Co., 9 How. (N. Y.), 83; R.S., arts. 651, 
p. 109; 676, p. 112; 4170, p. 602; State Constitution, secs. 1 and Q, 
art. 11, p. 23; 1 Dillon on Mun. Corp. (3d ed.), sec. 23; id., sec. 25; 
Chapter 1, Title 88, p. 360, R. S., Establishment of Public Roads; 
City of Navasota v. Pearce, 46 Tex., 525. 


Watxer, P. J. Com. Arp.— This suit was filed on the 11th day of 
July, 1882, and the work and labor was performed, and the indebted. 
ness accrued, the 17th day of February, 1879,— more than two years, 
therefore, having intervened before the suit was instituted. The 
only question presented on this appeal is whether in a personal ac 
tion, such as this is, the statute of limitations runs against a county. 

The statute of limitations does not, in terms, exempt counties or 
other municipal subdivisions of the sovereign authority from its 
operation. It is contended, however, that the statute of limitations 
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is in legal effect thus excepted under the general principle and maxim 
of law applicable to statutes of limitations, “nullum tempus oceurret 
regi” — that time does not run against the sovereignty ; that counties 
being but political subdivisions of the state, exercising the functions 
and powers intrusted to them in the general interest of state govern- 
ment as an integral part of that government, the reason of the rule 
exempting the state would equally apply to its counties. 

The authorities are numerous to the contrary effect of such an 
exemption, whether the doctrine contended for by the appellee be 
applied to towns and cities, or to counties. 

Wood on Limitations of Actions, sec. 53, says: “The maxim nul- 
lum tempus occurrit rege only applies in favor of the sovereign power, 
and has no application to municipal corporations deriving their 
powers from the sovereign, although their powers in a limited sense 
are governmental. ‘Thus the statute runs for or against towns and 
cities (citing Cincinnati v. Evans, 5 Ohio St., 594; Lane v. Ken- 
nedy, 13 id., 42; Cincinnati v. First Presbyterian Church, 8 Ohio, 
998; Conyngham School Dist. v. Columbia Co. (Penn.), 6 Leg. Gaz., 
96; School Directors v. Goerges, 50 Mo., 194; Kennebunkport 2». 
Smith, 22 Me., 445; Gibson v. Chouteau, 13 Wall. (U. S.), 92; Alton 
v. Illinois Transp. Co., 12 Ill, 38), and also for or against counties 
(citing County of St. Charles v. Powell, 22 Mo., 525; Evans ». Erie 
inty, 66 Penn. St., 222; Baker v. Johnson Co., 33 Iowa, 151; 
mstrong v. Dalton, 4 Dev. (N. C.), 568; County of Lancaster v. 
inthall, 29 Penn. St., 38), in the same manner as it does for and 
against individuals.” The author adds, that in some of the states 
the statute is in terms extended to towns, cities and counties; “but 
independent of such provision the rule is as stated supra.” 

“Although,” says Judge Dillon in his work on Municipal Corpo- 
rations, 2d vol., sec. 668, “municipal corporations are considered as 
public agencies, exercising, in behalf of the state, public duties, there 
are many cases which hold that such corporations are not exempt 
from the operation of limitation statutes, but that such statutes, at 
least as respects all real and personal actions, run in favor of and 
against these corporations in the same manner and to the same 
extent as against natural persons” (citing authorities in an elaborate 
note). 

This doctrine was applied in the case of City of Galveston v. Men- 
ard, 23 Tex., 408, which decided that the statute of limitation may 
be set up to bar the right of the city to a public street; and that pos- 
session of it for five years, with the requisites prescribed by the stat- 


ute, will confer upon the possessor full title. The opinion in that case 
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adopted the view expressed in that of Rowans’ Ex’rs v. Town of7 
Portland, 8 B. Mon., 259, and quoted from it the principle, in effect 9 
that the maxim nullwm tempus oceurrit regi has no application ag) 
an exemption in favor of towns or cities, in the case of a dedication 
made of the property in question to the town and public for com 
mon use; the opinion cited using the following language: “That 
the public right, as growing out of the dedication in this case, wag 
subject to be divested and defeated by such possession, admits, as we 
think, of no doubt. The dedication was not to the use of the com 
monwealth as a corporate being, and invested no title or interest in] 
it. The maxim, nullum tempus occurrit regi, is, therefore, inappli 
cable. And there is nothing to exempt the right, which vested really 
in the town and its citizens, to be upheld by them for the publig, 
from the operation of the statute of limitations, or from the pre 
sumptions arising from adverse claim and possession, as they would 
apply in ordinary cases of private rights or public easements.” 

The privilege of the maxim, nwlluwm tempus, etc., has been ex 
tended, in England, to the lessees of the Crown. Ang. on Lim., seq” 
38; Lee v. Norris, Cro. Eliz., 331. And in Alabama and Kentucky 
it has been held that the statute does not run against the grantee ofF 
the state while the state bas title. Kennedy v. Townsley, 16 Ala, 
239; Hartley v. Hartley, 3 Metc. (Ky.), 56. In Illinois, it wag 
adjudged to extend to the state bank. By the act creating that 
institution, it was declared that it should belong to the state of Ile 
nois, and, therefore, a debt due to the bank was due to the state 
and, consequently, not barred by the statute. Ang. on Lim., see 
38; State Bank of Lllinois v. Brown, 1 Scam. (Ill.), 106; Mahoney 
Central Bank, 17 Ga., 111. But it was held in North Carolina thag 
though no laches are imputed to the state, yet it is not the case ag 
to those bodies to whom the execution of a public trust is com 
mitted; and, therefore, where the county court brought an action 
of asswmpsit against a treasurer of public buildings, the statute was 
a bar. Ang. on Lim., sec. 38; Armstrong v. Dalton, 4 Dev. (N. O}@ 
568. The principle upon which the extension of the benefits of they 
maxim is made seems to rest upon the idea that the statute will not 
run where the sovereignty is substantially interested in, and vested 
with, the right and ownership of the subject-matter in litigation and 
which is sought to be subjected to the operation of the statutes of 
limitation. 

It was to this qualification in the application of the maxim,7 
nullum tempus, etc., that Justice Bonner doubtless referred in they 
opinion in Coleman v. Thurmond, 56 Tex., 519, where, in reviewing 9 
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the decision in City of Galveston v. Menard, swpra, he remarked: 
«We are not disposed to extend the doctrine of that case.” 

In the opinion delivered in Coleman v. Thurmond, it is said: 
«Under our statute of limitations as to lands, the right of the state 
js not barred. R. S., art. 3200; Pasch. Dig., art. 4623. As the 
state would not be barred in gun cases, neither would the county, 

under our general statute on this subject, it being but a subdivision 
of the state, and having but a general control aud authority over 
the streets, in trust only for the use and benefit of the state at 
large.” 

The view advanced by the learned justice meant, we think, to 
indicate in the case before the court, that the doctrine held in cases 
of Lee v. Norris, Kennedy v. Townley, Hartley v. Hartley, and 
State Bank of Illinois v. Brown, was applicable to the case of the 
mere general control and authority of a county over streets of a 
town,— that it was the state at large that held the actual, real 
beneficial interest in streets as public highways, and that the county, 
as a political subdivision, had but a trusteeship in them for the use 
and benefit of the state at large. In City of Galveston v. Menard, 
the court applied the statute of limitations absolutely and without 
reservation, notwithstanding a dedication of the property for the 
use of the public; and in Coleman v. Thurmond the court perti- 
nently said, as above quoted, that it was not disposed to extend the 
doctrine beyond the limits indicated in that case. 

The policy of the state in regard to exempting the sovereignty 
from the operation of statutes of limitations has been construed by 
the supreme court to have been limited in those statutes to lands, 
and that personal actions in favor of the state were subject to be 
barred by lapse of time. See State v. Purcell, 16 Tex., 308; The 
Governor v. Allbright, 21 Tex., 753; The Governor v. Burnett, 27 
Tex., 37. The statutes of limitations contained affirmative expres- 
sions, expressly declaring that the state was not subject to the three 
years, five years, nor the ten years’ statute of limitation (arts. 4622, 
4623, 4624, Pasch. Dig.); but the statutes of limitations were silent 
in respect to the application of the statute in respect to any other 
class of rights in which the state might be concerned. 

The Revised Statutes, chapter 1, entitled Limitation of Actions for 
Land, and embracing the subject of land only, provides (art. 3200) 
that “The right of the state of Texas shall not be barred by any 


of the provisions of this chapter.” The Revised Statutes makes no 


further similar reservation in favor of the state in respect to other 
rights. 
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The construction thus given by the courts during the long pe 
riod of time during which the decisions referred to have been fob 
lowed, has given rise to no legislation indicating an intention gy 
eatablish a rule different from that which those decisions have afte 
forded. Such continued acquiescence would seem to indicate that 
the legislative mind acquiesced in the policy of restricting the open® 
ation of the maxim, nullum tempus occurrit regi, so far as the state: 
even is concerned, within the limits which judicial construction hag" 
assigned to it. 

Under this suggestion, it is deemed pertinent to refer to an act) 
of the legislature, the purpose of which was to protect certain 
school lands granted to counties from the operation of the statute 
of limitations, as showing that the legislature conceived that the 
statute of limitations would run against counties unless its operay 
tion in that respect was restricted by legislative enactment. The 
statute referred to is art. 3470, Pasch. Dig., which provides that 
“No statute of limitation shall run in favor of any one who hag 
heretofore, or may hereafter, settle upon or occupy any of the landg 
that have heretofore been granted, or may hereafter be granted, by 
the state, for purposes of education.” ; 

We are of opinion that it is clearly settled upon authority, andy 
by the analogies to be drawn from our own decisions, aided by the 
inferences deducible from our legislation, that the statute of limite 
tions of two years has proper application to the plaintiff’s cause of 
action, and that the court erred in striking out the defendant’s pleg 
of the statute. 

The plea was not obnoxious to the objection, either, that it wag) 
not pleaded in the due order of pleading, and it was not subject t0 
be stricken out on that ground. 

We conclude that the judgment ought to be reversed and thé 
cause remanded. : 

REVERSED AND REMANDED, 

[Opinion adopted June 6, 1884.] 
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Int. & G. N. R’y Co. v. N. Unperwoop. 
(Case No. 5148.) 


1, COMMON CARRIER — DAMAGES — WAIVER.— Where a written contract with a 
carrier required that the carrier should be notified in writing of the extent 
of damage sustained by freight, in transitu, before suing therefor, and there 
was evidence on the trial tending to show that compliance with this stipula- 
tion was waived by the carrier, whose agent, after examining into the alleged 
injury, agreed to pay a fixed sum in satisfaction of such damage, a verdict 
against the carrier for such agreed sum was not disturbed. 


Apprat from Bexar. Tried below before the Hon. Geo. H. Noonan. 

Suit begun in justice court upon the following account: 

Railroad Company Dr. to N. Underwood: 

1881. To two mares killed while on the defendant’s railroad, valued at 
$50 each 

Verdict was rendered for the plaintiff for $100. The appellant 
removed the case to district court by appeal, where a judgment for 
the same amount was rendered against him. 

The stock in question was shipped from a point in the state of 
Texas to a point without the state, upon a written contract, and the 
plaintiff agreed therein, in consideration of a reduced rate of freight 
specified, to give the defendant written notice of his claim for 
damages to some officer or agent of the defendant before removing 
the stock from the place of delivery, as a condition precedent to the 
bringing of any suit for the recovery of damage; the plaintiff did 
not give such written notice. 

The plaintiff testified that he shipped the horses from San Antonio 
to Corinth, Mississippi, and he discovered at Texarkana that the 
two mares in question had been injured by getting their legs through 
the car. The contract on which they were shipped was put in evi- 
dence by defendant, and contained the clause referred to in the first 
assignment of errors, and appellee testified that no written notice 
was given. 

Appellee testified on re-examination, over defendant’s objection, 
that he left one injured mare with the station agent at Texarkana, 
and it was agreed between them that the damages should be $100; 
that he at once notified him of the injury, and the agreement that 
the $100 should be paid was made. 


Mason & Carr, for appellant, cited: Pasch. Dig., art. 452, see. 1; 
H. & T. ©. R. R. Co. v. Park, 1 Cond. Rep., §§ 332-335; R. S., art. 
278, p. 48; Missouri Pacific R’y Co. v. Harris, Com. Appeal, April 
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18, 1882, Austin, Texas, and cases cited. See White & Willson, Tex 
Ct. of App., p. 730; Texas Central R. R. Co. v. Morris, White & 
Willson, Tex. Ct. App., sec. 874; Goggan v. Kansas Pacific R. R. Co, 
12 Kans., 416; Cornell v. Milwaukee Mutual Fire Ins. Co., 18 Wig, 
387; Betts e¢ al. v. Farmers’ Loan and Trust Co., 21 Wis., 87. 


No briefs on file for appellee. 


West, Assoctare Justice.— A large number of cases can no doubt 
be found to the effect that a common carrier may lawfully, by stip] 
ulation in writing, require the party seeking to recover for injuries 
sustained to give him notice in writing as to the nature of such) 
damage, at the time of its occurrence. 

In a carefully prepared opinion, Presiding Judge Walker of the 
commission of appeals reviews to some extent the cases bearing 
on this question. The authorities referred to, and to some extent 
discussed by him in that case, seem to sustain the views therein 
expressed. As to the correctness of his conclusions, it is not neces 
sary in this case to determine, and on that point we express no opii- 
ion. The case referred to (Missouri Pac. R’y Co. v. Harris) is to be 
found in White & Willson’s Civil Cases of the Court of Appeals, 
p- 730, sec. 1257. See, also, on the same subject, Redfield on “Car 
riers and other Bailments,” where this question is discussed at some 
length, and some of the more important cases examined. Chapters 
12 and 13. 

In the case now under consideration, while the written contract 
offered in evidence required notice of the damage to be given in 
writing there was considerable proof adduced going to show that 
the provision in the contract to this effect was in this case waived 
by the parties to it. 

There is testimony which shows that the agent of appellant was, 

‘at the time of the occurrence, at once notified of the extent of the 

damage sustained, and that he then, after looking into the matter, 
agreed with appellee to pay him a fixed sum in satisfaction of his 
claim. 

The evidence introduced on this point, as it appears from the 
statement of facts, which by order of the court was filed after the 
court adjourned, was objected to. What the ground of objec 
tion to it was, does not appear in the record. The objection appears 
to be general in its character, and is inserted in the statement of 
facts; and even if it had been special, there being no bill of excep. 
tions filed during term time to its admission, it could not now be 
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considered. Howard v. Mayor of Houston, 59 Tex., 78; Blum vw. 
Schram & Co., 58 Tex., 524; Sabine & E. Tex. R. Co. v. Joachimi, 
58 Tex., 452; R.S., art. 1363. 

Even, however, if such bill of exceptions had been prepared and 
saved in time, and we were to consider it, it does not aflirmatively 
appear from the record that the notice of injury which was given 
by the appellee was not then considered by all the parties as suffi- 
cient. It plainly appears from the evidence that the appellant at 
the time considered the notice given, whatever it was, as sufficient, 
and agreed with appellee upon the sum to be paid, the amount 
being the same that was found by the judgment of the court to be 
the proper amount. 

This case has been twice tried, with the same result on each trial, 
and as the record discloses no material error, the judgment is 
affirmed. 

AFFIRMED. 


[Opinion delivered June 6, 1884.] 





Joun R. Hearne v. Sotomon L. Griuerr. 


(Case No. 4898.) 


LAND CERTIFICATE.— A land certificate, though personal property when un- 
located, loses its character as such after its location, and becomes a chattel 
real, title to which can no longer pass by parol. 

Same.— The right to a land certificate passes with the transfer of all claim 
and title to the land on which it is located, though the parties might by ex- 
press stipulation avoid this result, and by floating it again constitute it per- 
sonal property. 

. CONSTRUCTION OF WRITTEN INSTRUMENTS.— All the provisions of a written 
contract must be construed together to ascertain their true meaning, and 
that construction will be adopted which will harmonize and give an inter- 
pretation to each clause, consistent with the meaning of the rest of the 
instrument. See opinion for an application of this rule. 


ON MOTION FOR REHEARING. 


COMMISSIONERS OF APPEAL.— The reasons given by the commissioners of ap- 
peal for their decision in Smyth v. Veal, 2 Tex. L. Rep., 261, were never 
adopted by the supreme court, though their conclusions were. 

LAND CERTIFICATE.— A valid agreement in writing to convey to another all 
the right, claim and title which the obligor has in land covered by a land 
certificate, necessarily includes any claim the obligor had at the time, by 
virtue of the land certificate located thereon. 


Aprrreat from Robertson. Tried below before the Hon. W. E. 
Collard. 
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On May 12, 1880, Gillett brought this suit against Hearne ang 
others, in the district court of Hamilton county, to recover an up 
divided interest of two thousand two hundred and eighty-ning 
acres out of the league of land patented to the heirs of Rhoda 
Kennedy, and situated in that county. By the agreement of the 

/ parties the venue was changed to Robertson county. 

The defendants answ ered: by general demurrer, general denial and 
not. guilty. Hearne having acquired all the interest of his eo 
defendants, the suit was discontinued as to them. 

The same land was in part covered by two old gtants, that to 
Ruiz for four leagues, and that to Nixon for eleven le agues; this 
land was situated in Robertson county. About 1850 the Rhoda 
Kennedy certificate was located on that conflict, and parties went 
into possession under that location. Finally Columbus C. Hearne 
became the owner of that title, and, to aid him in resisting the 
Nixon title, he purehased of the Watrous heirs their interest in) 
the Ruiz grant of about six thousand acres, and about $17,000 of 
the purchase money remained unpaid at the time of the execution 
of the agreement hereinafter mentioned. There was a suit in the 
United States circuit court at Austin by the Nixon heirs against 
Hearne. He having died, his widow, as executrix, was made a party, 
and a judgment recovered against her for the land. In the mean- 
time a suit was pending against her in the district court of Robert 
son county, by the Watrous heirs, for the purchase money and 
foreclosure of the vendor’s lien. To settle and adjust all their rights 
and conflicting claims, the heirs of Nixon, the heirs of Watrous, and 
Mrs. Hearne entered into a tripartite agreement, dated January 13, 
1869. By that agreement Mrs. Hearne was to convey to the Wat 
rous heirs, or w hoev er they might designate, a part of the land; and 
in accordance therewith she conveyed to Gillett two thousand two 
hundred and eighty-nine acres of the same. Afterwards Hearne 
floated the Rhoda Kennedy certificate and located upon the land im 
controversy, and a patent was issued therefor to the heirs of Rhoda 
Kennedy. Gillett claimed that two thousand two hundred and 
eighty-nine acres of that certificate passed to and vested in him by 
the deed from Mrs. Hearne, and that therefore he was entitled to 
that number of acres of the land in controversy. 

This was the point at issue between the parties. 

Trial without a jury, and judgment rendered in favor of Gillett 
for two thousand two hundred and eighty-nine acres of the land, 
and for partition, ete. 
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Davis, Beall & Kemp, for appellant. 
H. D. & fF. H. Prendergast, for appellee. 
No briefs on file for either party in this case. 


Warts, J. Com. App.— An unlocated land certificate in this state is 
considered as personal property, and may be dealt with as such. 
Watkins v. Gilkerson, 10 Tex., 340; Evans v. Hardeman, 15 Tex., 
480; Cox v. Bray, 28 Tex., 261; Stone v. Brown, 54 Tex., 334. 

But after such certificate has been located it can no longer be con- 
sidered as personalty, but is then merged into, and becomes part of, 
the realty. 

In treating that question, Justice Moore, in Simpson v. Chapman, 
45 Tex., 566, used the following language: “ But when it is located 
it loses this character. It then attaches with the land, and becomes 
a chattel real, and can be assigned and transferred by parol no more 
than the land itself. Instead of being merely property of itself, it 
is, like a deed, the evidence of title to the land upon which it is 
located. And though its sale or assignment subsequent to location, 
if in writing, but not otherwise, may in equity be held to operate 
as a transfer of the land, it is the land and not the certificate which 
is the thing sold. The right to the certificate is an incident to and 
necessarily accompanies a transfer of the land.” 

What is there said with reference to the subject is supported by a 
long line of decisions in this state. 

3y the express terms of the statute the location and survey of a 
valid land certificate constitutes such color of title as will support 
the defense of three years’ limitation, and such title as will author- 
ize the maintenance of the action of trespass to try title. 

While the general rule that the certificate will pass by a convey- 
ance of the land upon which it is located is undoubtedly true, still 
it would be competent for the parties to reserve the certificate from 
the operation of the conveyance, and by floating it again restore its 
character of personalty. But if there is no such reservation, then 
the located certificate will pass with the land to the extent that it is 
located thereon. It is not incumbent upon the party claiming under 
such a conveyance to show that the certificate did pass with the land, 
but the burden is upon the claimant to show that it did not. 

Here it is claimed that the intention to reserve the certificate is 
plainly inferable from the language used in the second clause of the 
tripartite agreement, which is as follows: “on the execution of deeds 
of conveyance therefor reconveying to them (Watrous), or such 
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person as they. might name in lieu of themselves, the title that wag 
conveyed by said Daniel E. Watrous to said Columbus C. Hearne 
and also under the title said grant of eleven leagues of land to said? 
Nixon.” 

The fifth clause of that agreement is as follows: “It is further 
stipulated and agreed that all the parties hereto shall respectively] 
execute to each other deeds of conveyance for all the right, claims 
and title that each may have or supposed to have had in and to the 
parcels or lots of ground that may be partitioned, allotted and set 
apart under the foregoing covenant and agreement, to each of the 
parties hereto, when said partition and allotments shall be made.” 

In pursuance of said agreement the partition was made and deeds 
executed. There was no reservation of the certificate in the deed 
executed by Mrs. Hearne to the appellant. But it is claimed that 
such reservation arises by implication from the language used in the 
second clause of the agreement, and especially when read in the 
light of the circumstances attending the transaction, and that in 
ference is not affected by the fifth clause of the agreement. 

One of the primary rules of construction is, that the entire instrw 
ment must be taken and considered together. If the instrument, 
when thus considered, is susceptible of a reasonable construction, by 
which all its provisions are made to harmonize, and by which fall 
effect is given to its various parts, then that will be considered the 
correct interpretation. 

To adopt the construction contended for by the appellant would 
result in giving to the second clause its utmost force and effect, 
without the least regard whatever to the subsequent clause. If it 
should be conceded that, standing alone, the reservation of the cer 
tificate might be implied from the former, still, if any effect is to be 
given to the latter, then that implication would be overcome. For} 
by the express terms of that clause, “all the right, claims and title” 
that each of the parties thereto had, or was supposed to have, to 
the particular land was to pass by the conveyances made in accord 
ance therewith. 

As bas been seen, the location of the certificate upon the land 
constituted a claim to the same; such title as would support a suit, 
or upon which to predicate a plea of three years’ limitation. Then, 
according to the plain import of the language used, it follows, to the 
extent the land conveyed by Mrs. Hearne was covered by the 
certificate, that it passed to the appellee with the land. That con 
struction is in harmony with, and in no way militates against, the 
second clause of the agreement. 
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Nor do the attending circumstances aid the construction con- 
tended for by appellant. It was a compromise and settlement of 
conflicting claims, each party having a claim to the same land, and 
it was to finaliy settle and adjust the whole matter that the com- 
romise was made. 

It could hardly be expected that the Watrous heirs would accept 
simply a reconveyance of the Ruiz title, leaving the Kennedy title 
outstanding and unsettled, when the obvious intention of the parties 
was to finally conclude all questions as to the land, so far as they 
were concerned. 

In our opinion the certificate, to the extent that it was located 
upon the land that Mrs. Hearne conveyed to appellee, passed to 
and was vested in bim by reason of that conveyance. And as he 
was the owner of the certificate to that extent, he would have an 
interest in the land upon which it was subsequently located, propor- 
tioned to his interest in the certificate. Keyes v. H. & G. N. Rail- 
road Co., 50 Tex., 174; Hermann v. Reynolds, 52 Tex., 395. 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. 


AFFIRMED. 
[Opinion approved May 13, 1884.] 


ON MOTION FOR REHEARING. 


Wiuure, Oster Jusrice.— In overruling the motion for rehearing 
in this cause, it is proper to state that the opinion of the commis- 
sioners of appeals in Smyth v. Veal, 2 Tex. L. Rep., 261, so much 
relied on to sustain the motion, was never adopted by this court. 

The conclusions of the commissioners in affirming the cause were 
adopted, but this does not make the case authority, at least so far as 
the grounds upon which the conclusion is reached are concerned. 
That part of the opinion relied upon by appellant does not seem to 
have received the sanction of the commissioners, and their decision 
is rested upon another point, which is of no importance in the 
present case. 

We do not wish to be understood as dissenting from that portion 
of the opinion in Smyth v. Veal referred. to in the motion, or as 
passing upon it in any manner whatever. It will be time enough 
to do that when a case requiring our decision upon the very ques- 
tion discussed in the opinion is presented. 

In the present case, the contract recited in the opinion bound 
Mrs. Hearne to convey to the parties under whom Gillett claims all 
the right, claim and title which she might have to the land upon 
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which the Kennedy certificate was originally located. She accord.) 
ingly did make such a deed to the parties holding her obligation iq} 
this respect. The decision in this case rests upon that agreement] 
it being held that a conveyance of all her claim, right and title tg) 
the land included the claim which she set up to it under the Ken 
nedy certificate and location. 

There was no such feature in the Smyth v. Veal case, and heneg? 
it differs entirely from the present, and is in no view of the matter 
authority for any change in the opinion heretofore rendered. Thg 
motion is overruled. 

Motion OVERRULED, 


[Opinion delivered June 10, 1884.] 


Associate Justice Wesr did not sit in this case. 





MarsHatt Wetts v. Geo. W. Lirrierterp. 
(Motion No, 81.) 


JURISDICTION — MANDAMUS.— The writ of mandamus can be issued by the] 
supreme court only for the purpose of enforcing its appellate jurisdiction, 

JURISDICTION.— When the appellate jurisdiction of the supreme court at 
taches, either by appeal or writ of error, it continues until the case as made 
on appeal or error is fully determined, and until the judgment of the se 
preme court is completely executed by the court below; and until then 
it may enforce that judgment by mandamus. : 

STATUTE CONSTRUED.— Article 1048 of the Revised Statutes construed, and 
the conclusion announced that the supreme court may so reverse and re 
mand a cause as to restrict the power of the district court to a new trial on 
such specified issues in the case as are not determined by the opinion, 
Citing Chambers v. Hodges, 3 Tex., 517, and other cases. 

JUDGMENT — MANDATE.— When a cause is reversed and remanded, the dis 7 
trict judge should, to ascertain what issues are involved in the new trial, 
look to the opinion which accompanies the mandate, as well as to the man] 
date. When, therefore, the opinion directs the district judge to render judg-% 
ment against a party to a cause which the supreme court has considered on] 
appeal, no new trial can be had on issues already made, on any facts exist- 
ing before the date of the former trial. 

EVIDENCE.— On the trial of a suit by sequestration, the replevin bond is not 
properly evidence before a jury. When, in such. a suit, the defendant re 
covers, and the plaintiff-has replevied, the bond is looked to by the presiding | 
judge to ascertain whether the statutory judgment shall be rendered against > 
the sureties on it. 

APPEAL — MANDAMUS.— When a district judge fails to obey the mandate of 9 
the supreme court in entering judgment in a cause which has been re 
manded, the remedy of the injured party is by mandamus and not appeal 
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Geo. W. Littlefield sued Wells for cattle and procured their seizure 
ander writ of sequestration. Littlefield replevied the property. On 
the trial judgment was rendered for plaintiff for the property, 
which on appeal was reversed on June 5, 1883, and the cause re- 
manded, with directions to the court below to enter such judgment 
in favor of the then appellant, Wells, as under the law announced 
in the opinion he was entitled to on the former trial, and to allow 
him such recovery as he had a right to in the state of the record 
below had the decision there been in his favor upon the trial of the 
right to the property in controversy. Thereafter, in the court 
below, on December 8, 1883, judgment was rendered in obedience 
to the mandate and opinion, but was afterwards, on motion of 
Littlefield, set aside, on a showing by him of newly-discovered evi- 
dence. Wells filed thereafter his motion in the district court asking 
that judgment be again entered in accordance with the mandate 
and opinion of the supreme court, which was overruled. Applica- 
tion was then made to the supreme court for a writ of mandamus 
to compel the Hon. W. A. Blackburn, the district judge, to obey the 
mandate of the supreme court. 

It is regretted that the return of the district judge to the writ is 
not found among the papers of the cause, nor can it be found. Its 
character, however, may be plainly inferred from the opinion. 


Mathews & Wilkes, for relator, on the power of the supreme 
court to reverse a cause, with directions as to what judgment should 
be entered below, cited: Peters v. Caton, 6 Tex., 559; Wood ». 
Wheeler, 7 Tex., 13, and 9 Tex., 127; Chambers v. Hodges, 3 Tex., 
517. 

On the duty of the district court to obey implicitly the mandate, 
they cited: Wood v. Wheeler, 9 Tex., 127; Lowell v. Ball, Hutch- 
ings & Oo., vol. 1, No. 15 of Tex. L. Rev.; Gilston v. Codwise, 1 
Johns. Chan. Rep., 194 and 196; Sibbald v. United States, 12 Pet., 
491; Chambers v. Hodges, 3 Tex., 517; N.C. R. R. Co. v. Swepson, 
73 N. C., 316; Henderson v. Winchester, 31 Miss. (2 George), 294; 
Williams v. Saunders, 5 Coldw. (Tenn.), 82; Lord ». Ellis, 11 Ia., 
170; Pomeroy v. Parmlee, 10 Ia., 154; Brown vw. Crow, Hardin 
(Ky.), 447; Cox v. Thomas, 11 La., 367; Lovelace v. Taylor, 6 Rob- 
inson (La.), 92; McGregor v. Buell, 1 Keyes, 157, and 17 Abb. Prac., 
34; Hurck v. Erskine, 50 Mo., 118; Selden v. Vermilya, 3 Sandf., 
684. 

On their right toa mandamus they cited: High on Ex. Remedies, 
secs. 230 and 255; Johnston v. Glasscock, 2 Ala., 522 and 523; State 
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ex rel. Veeder v. Collins, 5 Wis., 339; Jared v. Hill, 1 Blackf. (Ind), 
155 and 156; Ex parte Milwaukee R. R. Co., 5 Wall., 825; People 
v. Bacon, 18 Mich., 253. 


Fisher & Fisher and W. Acker, for respondent, cited: Sec. 3, art, 
5, State Constitution 1876; sec. 3, art. 4, Constitution 1845. 

On their construction of the powers of the supreme court ip 
directing the entry of judgment below, as referred to in the opinion, 
they cited: R. S., arts. 1048, 1050. 

That mandamus is not the remedy to control the exercise of 
a discretionary power, they cited: R.S., arts., 1368, 1418; High 
on Extraordinary Legal Remedies, sec. 149; Insurance Co, % 
Adams, 9 Pet., 573; x parte Railway Co., 101 U.S., 711; Ze parte 
Burtis, 103 U. 8., 238; ZL parte Loring, 94 U.8., 418; Crawford 9, 
Addison, 22 How., 174; 2x parte Bradstreet, § Pet., 589; Az parte 
Many, 14 How., 24; Le parte Whitney, 13 Pet., 404; State v. Judge 
Sixth District, 26 Am. Rep., 115. 


Wut, Curr Justice..— The return of the Hon. W. A. Biack 
burn, judge of the seventeenth judicial district, to the alternative 
mandamus heretofore issued in this cause, does not controvert the 
jurisdiction of this court as exercised in the issuance of the writ, 
Counsel for the respondent have, however, in argument, questioned 
that jurisdiction, and to this point we give our first attention. 

The jurisdiction exercised in issuing the writ of mandamus is 
either original or appellate. High. on Ex. Leg. Rem., § 27. 

Under our constitution the supreme court has appellate jurisdie- 
tion only, and issues the writ of mandamus for the purpose solely 
of enforcing that jurisdiction. Const., art. V, sec. 3. 

So soon as the jurisdiction attaches under an appeal or writ of 
error, this court has full control of the cause, and can make such 
orders concerning it as may be necessary to preserve the rights of 
the parties and enforce its mandates. This jurisdiction continues 
until the case, as made by the appeal or writ of error, is fully deter- 
mined by this court and its judgment is completely executed by the 
court below. If the judgment below is affirmed, or reversed and 
rendered or reformed, this court can see that the party in whose 
favor its decision has been given has the benéfit of all proceedings 
below necessary to enforce its judgment. If remanded for a new 
trial, it retains control until the new trial is allowed in accordance 
with its mandate. If reversed and sent down to have some special 
judgment rendered by the court below, jurisdiction remains till that 
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rticular judgment is entered up, and the mandate of the court 
obeyed. For the purpose of enforcing all such orders coming within 
the appellate jurisdiction of the court it may resort to the writ of 
mandamus, or any other appropriate writ known to our system of 
jurisprudence. ; 

But it is urged that the writ cannot be used in this instance be- 
cause the supreme court cannot reverse and remand a cause except 
for a new trial upon all the issues in the case, both those which were 
and those which were not determined by the court in passing upon 
the appeal. 

This view seems to be based upon the language of our Revised 
Statutes, art. 1048, which provides that “ where it is necessary that 
some matter of fact be ascertained, or the damages to be assessed 
or the matter to be decreed is uncertain, in either of which cases the 
cause shall be remanded for a new trial in the court below.” 

This article is the same as that contained in the act in force at 
the time the Revised Statutes were adopted, with the exception that 
the words “ new trial in the court below ” are used in the Revised 
Statutes, instead of the words “definite decision ” which occur in 
the former act. 

There is but little material variance between these two expres- 
sions, and in the case of Chambers v. Hodges, 3 Tex., 517, they 
were treated by Chief Justice Hemphill as having a similar meaning. 

We do not consider that by the use of the words “ new trial” it 
was meant that, no matter what might be the decision of this court, 
or how far it had settled the rights of the parties, in every case 
where a cause was remanded it should be re-opened upon all the 
issues which could possibly arise in it, both those which were deter- 
mined and those which were not by the decision of the supreme 
court. Examples readily occur in which this court may close inves- 
tigation as to points passed upon in its opinion, but permit it as to 
others which it is necessary to ascertain, before a proper judgment 
disposing of the rights of the parties can be pronounced. For in- 
stance, in a suit for land where judgment has gone for a defendant 
who had pleaded improvements made in good faith. If that judg- 
ment is reversed, the court might well render its judgment decree- 
ing the land to the plaintiff, but remanding the cause for the purpose 
of ascertaining the value which should be allowed the defendant 
for his improvements. For other instances, see Wood v. Wheeler, 
7 Tex., 25, and Anderson v. Powers, 59 Tex., 213. 

The language of the statute itself seems to imply that the very 
facts which are wanting so as to prevent this court from fully dis- 





Wetts v. Litrierrep. (Austin Te 





——— 
Opinion of the court. 





posing of the case are those which the new trial may be given to 
ascertain. At least that it would not be out of the power of the 
court to remand the cause for a definite finding of these facig: 
alone. i 

It has been the practice of this court from its earliest days downy 
to the present time to reverse and remand causes to the distriet 
court, and to enter up judgments in accordance with their decisiongil 
Chambers wv. Hodges, 3 Tex., 517; Peters v. Caton, 6 Tex., 359; Woody 
v. Wheeler, 7 Tex., 13; 8S. C., 9 Tex., 127; Anderson v. Powers, 5% 
Tex., 213; Cowan ». Nixon, 28 Tex., 240. ’ 

This having been the uniform practical construction given to the 
act in force before the Revised Statutes were aha, and the latter 
having adopted substantially the language of that act, it must haygy 
been the intention of the legislature that the same interpretation 
should be applied to the new statutes. Hillebrand v. McMahan, 5§ 
Tex., 450; State v. Smith, 55 Tex., 447. 

We think this court had authority to remand the cause to be dig 
posed of as required in the opinion of the court. 

But it is further contended that in giving its directions to the 
lower court as to the further proceedings to be had in the suit, thig? 
court allowed the former a judicial discretion which could not bey 
controlled by a mandamus. 

To ascertain what jedgment was to be rendered, we must look ag) 
well to the opinion of the court accompanying the mandate as to 
the mandate itself. West v. Brashear, 14 Pet., 51. 

The opinion directs the court to render judgment in favorof 
Wells. That part of it is peremptory, and certainly leaves no dig} 
cretion with the district court as to the party in whose favor thé 
judgment must be entered up. If upon a new trial it should appear 
by newly-discovered evidence or otherwise, that such a case hadj 
been made out as entitled Littlefield to recover, and the court should} 
accordingly give judgment against Wells, the order of the court 
would be ‘disobey ed. The very terms of the opinion preclude all 
possibility of a new trial upon any issues already made, or facts) 
transpiring before the time of the former trial. 

As to the nature of the judgment to be rendered, it is such as they 
district court should have rendered had its finding been in favor of 
Wells instead of Littlefield on the former trial of the case. ; 

We will treat the question as if this part of the mandate left 
something within the judicia! discretion of the court. How far did 
this discretion extend? Only so far as to determine from the ree) 
ords of the court as they existed at the time of trial the precisé) 
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judgment which should be rendered in favor of Wells. If the court 

roceeded to make a new record, or rendered judgment under any 
eireamstances against Wells, it would clearly exceed the limits of its 
authority. 

Hence, the.admission of new evidence was beyond the power of 
the court. In looking into the replevin bond it did not receive new 
evidence. The bond is properly no part of the testimony, but a por- 
tion of the record, of which the court is compelled to take notice 
without attention being called to it. Upon a jury trial it is no 
proper instrument to be submitted to them, because it bears in no 
respect upon the issue they pass upon. When the judge performs 
the functions of a jury he does not consider the bond as a matter 
of evidence, but after he has determined that the defendant is en- 
titled upon the proof to a recovery, he looks to the bond as a part 
of the record, to see whether or not he shall render the statutory 
judgment against the sureties. 

It is just here that the mandate allowed him, if at all, the use of 
some degree of discretion, denying its exercise as to any of the 
previous matters. If the bond was invalid, of course the judge 
would be authorized to deny a judgment against the sureties, but it 
must still be in favor of Wells. If valid, he must enter it up against 
the sureties, and this was what the court did in its judgment of De- 
cember 8, 1883, and its action was entirely proper and correct. 
But when it afterwards proceeded to set this judgment aside, not 
for any error of the court in passing upon the bond or the then 
present record of the cause, but on account of facts transpiring pre- 
viously to the trial, it passed the bounds of the discretion allowed it, 
and trespassed upon a domain clearly closed to it by the mandate 
issued from the supreme court. It proposed to make a new record, 
when we had ordered that the record as it then stood should alone 
be considered. It proposed to imperil the right of Wells to a judg- 
ment, when the mandate and opinion declared that it should under 
any and all circumstances be rendered in bis favor. 

We think, therefore, that in setting aside the judgment of De- 
cember 8, 1883, which had been properly rendered in accordance 
with our mandate, in order to let in newly-discovered testimony, 
the court exercised a discretion not left to it under the directions 
contained in an opinion rendered in this cause, and that it is our 
duty to enforce our said orders and our appellate jurisdiction 
through the writ of mandamus. 

If the ground taken by respondent’s counsel, that we cannot issue 


the writ because the relator has his remedy by appeal, is to prevail, 
Vou. LXII—3 
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then this court will be without power to enforce its judgments in 
any cause. 

If the district court disobeys our mandate and the injured party 
appeals, and we again decide in his favor, that court may again dis- 
obey, and by continuing this course deprive us of all power to right 
any wrong which may be committed below. The position of the 
two courts will be changed. The district court will become the 
tribunal of last resort, and this court rendered subordinate to it in 
every respect. 

Upon an examination of the authorities cited by appellant, we 
find but one in which the mandamus claimed was asked in a case 
where the appellate jurisdiction of the supreme court had attached, 
and the views of the supreme court of the United States in that 
case are entirely in accord with those expressed in this opinion. See 
Ex parte R’y Co., 101 U.8., 711. 

The following authorities, among many others, fully sustain the 
views herein announced, and warrant our action in issuing the present 
mandamus: Jolnston v. Glasscock, 2 Ala., 522; Veeder wv. Collins, 
5 Wis., 339; Ex parte Milwaukee R. R. Co., 5 Wall., 825; People 
v. Bacon, 18 Mich., 247; Sibbald v. United States, 12 Pet., 491; 
Lovelace v. Taylor, 6 Rob. (La.), 92; McGregor v. Buell, 1 Keyes, 
151; Hurck v. Erskine, 50 Mo., 118. 

We may add that we cheerfully acquit the distinguished district 
judge to whom the mandamus was directed of any intentional dis- 
obedience to the mandate of this court. His well known high char- 
acter and enviable reputation are sufficient without reference to the 
statements contained in his return to assure us that he has failed 
to enter our orders as directed, solely from a misunderstanding of 
their scope and extent. 

A peremptory mandamus will issue immediately commanding 
that the orders contained in the alternative writ heretofore granted 
be observed and obeyed on or before the 20th day of the present 
month. 

Morton GRANTED. 

[Opinion delivered June 13, 1884.] 


Justice Wesr declined to take part in the decision of this motion. 
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Morris & Cummines AND THE CENTRAL WHARF AND WAREHOUSE Co” 
v. Tue Scnooner LEONA ET AL, 


(Case No. 1487.) 


1. AcTIoN — PARTIES.— The real owner of property, whether it be a chose in ac- 
tion or not, may sue to reduce it to possession, and when a nominal party 
refuses the use of his name as plaintiff for the benefit of the real party in in- 
terest, no technical rule can prevent the real party from maintaining an action 
to protect that interest. 

2. Same.— Therefore, where a franchise authorized the collection of tolls from 
a lessee using a water channel, and for that purpose authorized suit to be 
brought in the name of the city of Corpus Christi for the benefit of the own- 

bg ers of the franchise, the refusal of the city to permit the use of its name as 
a plaintiff could not defeat the right, and*the owners of the franchise can 
maintain the action in their own name. 

8. SamE.— The right could not be destroyed by the refusal of the city council to 
authorize a suit in the name of the city. 

‘4, SamME.— By the act under which the water channel was constructed, it was 
provided that any one holding the bonds of the city of Corpus Christi, to pay 
which the tolls were to be applied, could enforce the payment of tolls in the 
courts by compulsory process. Held, that the appellants as owners of those 

bonds could not be affected in their right to sue by a refusal of the city to 
permit its name to be used as plaintiff. 


Apprat from Nueces. Tried below before the Hon. J. C. Russell. 

This suit was brought by Morris & Cummings of New York, and 
by The Central Wharf and Warehouse Company of Corpus Christi, 
against the appellee to recover tolls for the passage of the Schooner 
Leona through the channel between Corpus Christi and Aransas Bay. 
They claimed to be entitled to all the rights, privileges and fran- 
chises appertaining to the channel which had been granted by the 
state of Texas to the city of Corpus Christi, or to any corporation 
or person, and to be the owners of the bonds for the payment of 
which the tolls were to be applied. 


McCampbell & Givens, for appellants, cited: Bill of Rights, Con- 
stitutions of 1846 and 1870, sec. 14; Bill of Rights, Constitution of 
1876, sec. 16; Milam County v. Bateman, 54 Tex., 153; Terrett v. 
Taylor, 9 Cranch, 43; Pawlett v. Clark, 9 Cranch, 292; Com. Bank 
v. Chambers, Sneed & Marshall, 54; University v. Fay, 1 Murphy, 58; 
Dartmouth College Case, 4 Wheat., 518; Cooley, Const. Lim., p. 278, 
and note; id., 280 and 295; Toulamne Redemption Co. v. Sedg- 
wick, 16 Cal, 11; Commonwealth v. New Bedford Bridge, 2 Gray, 
os 


330; State v. Phelan, 3 How., 441; State v. Hawthorne, 9 Mo., 389; 
Von Hoffman »v. City of Quincy, 4 Wall., 535; Broughton v. Pen-« 
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sacola, 3 Otto, 266; Dillon, Mun. Corp., 151; West River Bridge 
Oo. v. Dix, 6 How., 529. 


Welch & Givens, for appellees, cited: Const. 1876, art. XII, sec. 
3; Special Laws 1875, ch. 88, p. 135; Blessing v. City of Galveston, 
42 Tex., 642; Merriwether v. Garrett, 12 Otto, 511; East Hartford 
v. Hartford Bridge Co., 10 How., 511; United States v. B. & O. R. 
R. Co., 17 Wall., 322; Girard v. Philadelphia, 7 Wall., 1; Barnes », 
Dist. of Columbia, 1 Otto, 540; Police Jury v. Shreveport (Repeal 
of Corporation Ferry Right), 5 La. An., 661; Amite City v. Clem- 
ens, 24 La. An., 27; New Orleans v. Hoyle, 23 La. An., 740; Phila- 
delphia v. Fox, 64 Pa. St., 169; Trustees v. Tatman, 13 IIL, 30; 
Darlington v. Mayor, 31 NM. Y., 164; Cooley on Con. Lim., secs. 192 
and 193, and authorities (4th ed.); Dillon on Mun. Corp. (3d ed.), 
secs. 64, 85, 87, and authorities, and sec. 967; Sedgwick on Cons. of 
Con. and Stat. Law, p. 582 and note of authorities. 


Wut, Cuter Justicr.— This action was brought by the appel- 
lants against the Schooner Leona and her owner, N. Gussett, to 
recover the sum of $431.34 alleged to be due the plaintiffs on account 
of tolls arising from the use by said schooner of the channel be- 
tween Corpus Christi and Aransas Bay. The facts under which 
the right to these tolls was claimed were set up in the petition, and 
were substantially the same as those contained in the special answer 
of these same appellants to an information in the nature of a quo 
warranto, filed by the state for the purpose of ousting them of the 
franchise of collecting the identical tolls claimed in this suit. In 
disposing of that case a few days since, we held that the appellants 
were entitled to exercise that franchise, and hence that question is 
eliminated from the present appeal. 

The defendants in this case filed a plea in abatement, in which 
the only question raised, that requires our attention, is as to the right 
of the plaintiffs to bring this suit in their own name, or whether 
they were not required to sue in the name of the city of Corpus 
Christi. 

So far as this plea is sought to be sustained upon the ground that 
the franchise of collecting tolls still existed in the city, the question 
is settled against the plea by our decision in the case referred to. 
Whether the franchise existed in the city, or whether it had been 
assigned to the appellants, is unimportant, as also whether the tolls 
were collected by the latter as agents of the city or contractors with 
* it. The exercise of the right to collect them was vested in the ap- 
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pellants for their sole exclusive use and benefit. At the time the 
money in question here was demanded of the schooner or its owner, 
neither the city of Corpus Christi, nor any one else except the ap- 
pellants, had any right, title or claim to these tolls. One universally 
recognized principle of law is, that where there is a right there is 
also a remedy. Under our system, unless provided otherwise by 
statute, the real owner of property, whether it be a chose in action 
or not, can sue to reduce it to possession. No technical rule requir- 
ing suit to be brought in the name of a person as a mere matter of 
form has any place in our practice or system of laws—at least so 
far as to preclude the party beneficially interested from suing in his 
own name, when the nominal party refuses the use of his name as 
plaintiff. 

It is averred in the present case that the city of Corpus Christi 
had refused to permit this suit to be instituted or carried on in her 
name. Not only so, but that she had placed herself on record in 
court as being adverse to the interest of appellants and was aiding 
and assisting in an attempt to defeat the collection of the tolls. 

We regard it as a dangerous doctrine to allow one interested in 
the defeat of a clear legal and equitable right to secure such defeat 
by refusing the use of his name in a suit to enforce it, however 
necessary in a technical point of view his presence may be as a 
party plaintiff. 

From what we have said, it is clear that the provision in the ordi- 
nance accepting the channel, which requires Morris & Cummings to 
demand, receive and collect tolls in the name of the city of Corpus 
Christi, but for their own benefit, does not, under the circumstances 
of this case, compel suit in the name of the city. Morris & Cam- 
mings had completed the channel to the satisfaction of the city at 
the time this ordinance was adopted, and they were, therefore, en- 
titled to the tolls, and to all reasonable methods for their collection. 
No restriction imposed by the council at that date, which left it in 
the power of that body to destroy the right by withholding at their 
pleasure the name of the city to any suit like the present, could 
prevent the collection of the tolls. Moreover, the appellants were 
the owners of the bonds to the payment of which the tolls were to 
be applied. It was an express provision of the one hundred and 
ninety-sixth section of the act of May 22, 1873, which governed 
the contract for the construction of the channel, that any person 
holding said bonds could enforce the payment of these tolls in the 
courts of the state by any compulsory process of law. This pro- 
vision would be annulled if the city, one of the contracting parties, 
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could, by refusing the use of her name, deny the use of the court 
and the process of law for their collection. 

We think, therefore, that the right of the appellants to sue in 
their own name is, as against the plea in abatement upon which 
this suit was dismissed, supported by reason, by general law, and by 
statutory enactment. The judgment of the court below sustaining 
the plea is erroneous, and must be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 13, 1884.] 





Wma. N. Hicks v. Tur I. & G. N. R’y Co. 


(Case No. 5062.) 


1, DAMAGES — RAILWAY COMPANY — RECEIVER.— No action lies against a rail- 
way company for injuries inflicted by the negligence of those operating the 
road, if at the time of the injury it is controlled and operated exclusively 
by a receiver appointed by a court of competent jurisdiction, with directions 
to manage and control it as a common carrier. The doctrine announced in 
I. & G. N. R’y Co. v. Ryan (infra, p. 42), that the mere fact that, at the time 
the injury was inflicted, the railway belonged to the company, was not 
sufficient of itself to render the company liable for a tort inflicted by the 
servants of one who controlled it as a receiver, re-affirmed. 

2, SAME — PURCHASER OF RAILWAY.— The liability for damages inflicted by the 
negligence of the servants of one appointed by a competent tribunal as a 
receiver of a railway company is, when such receiver is invested with con- 
trol to the exclusion of the company, the liability of the receivership, and 
may be enforced against any fund in his hands resulting from the trust sub- 
ject to its payment, or against the property of the company while con- 
trolled by him. A subsequent purchase of the road by the company from 
one who bought it at a sale made by the receiver under a proper order of 
court (there being no collusion in the sales), would net render the company 
liable in damages for torts inflicted by the receiver while operating the road, 
Ii such case the property passes to the purchaser, freed from the claims 
against the receiver. 

8. CASE DISTINGUISHED.— This case distinguished from Ohio & Mississippi R’y 

Co. v. Nickeless, 73 Ind., 383. 













ArprAt from Rusk. Tried below before the Hon. A. J. Booty. 

On the 15th day of July, 1879, appellant filed in the district court 
of Rusk county an original amended petition against appellee, charg- 
ing it with gross negligence in its management, whereby physical 

- injuries resulted to him. 

On the 6th day of January, 1880, defendant filed an amended 
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original answer, in which it demurred generally and specially, pleaded 
general denial, and specially that at the time the injuries complained 
of by appellant were inflicted the railway was in the hands of 
R. 8. Hays, as receiver, by order of the circuit court of the United 
States for the western district of Texas, and that appellee had no 
control thereof, and other matters not necessary to state. 

Appellant filed a first supplemental petition, in which he excepted 
to that part of the amended answer which set up the receivership 
of R. 8. Hays, ete., and in addition averred that on 15th day of 
April, 1879, B. G. Duval was appointed special master by said cir- 
cuit court to sell all the property of every description vested in the 
receiver Rt. 8. Hays; that pursuant to an order to that effect he 
sold the road, etc., on 31st July, 1879; that the sale was confirmed 
by the circuit court on 4th August, 1879; that Duval, on 14th day 
of October, 1879, conveyed the property to John S. Kennedy and 
Samual Sloan as trustees; that on Ist November, 1879, those trustees 
conveyed the property to the International & Great Northern Rail- 
road Company; that said railroad company was the owner of the 
road and all the property vested in the receiver before his appoint- 
ment, and was during the receivership the owner of the property; 
that the appellee had during all that time been composed of the 
same persons, and had been the same corporation and organization, 
and was liable for all the debts, claims, etc., which accrued against 
it before, during and since the existence of the receivership, and 
that the receiver was discharged by the United States cireuit court 
on 3lst December, 1879, and immediately turned over the railroad 
and all the other property to appellee, etc. 

Other matters were pleaded not necessary to notice, nor in view 
of the opinion is it necessary to state the lengthy charge of the 
court. Verdict for the defendant. 


Wm. Stedman and Jones & Wynne, for appellant, on the propo- 
sition that the receiver was a trustee for appellee as well as receiver, 
and that the railroad company, and not the receiver, was liable for 
torts committed during his receivership, cited Ohio & Mississippi 
R’y Co. v. Allen Nickeless (Sup. Ct. of Ind.), and Field on Corpora- 
tions, sec. 419, p. 456. They also contended that if the same per- 
sons who owned the railway, before it was placed in the hands of 
the receiver, afterwards acquired its ownership by purebase, then the 
company was liable for injuries resulting from negligence while 
the road was operated under the receiver. (This idea was embodied 
in the special charge refused, referred to in the opinion.) Citing 
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St. Joseph & Denver City R’y Co. e¢ al. v. James Smith, as Treas- 
urer, etc., 19 Kan., 225. 


F. B. Sexton, for appellee, cited: High on Receivers, secs. 1, 
178, 254-56, 269-72, 395-98; Ohio & Miss. R. R. Co. v. Davis, 23 
Ind., 553; Davis v. Gray, 16 Wall., 218; Wiswall v. Sampson, 14 
How., 65-6; Jones on Railroad & securities, sec. 516; Wood on Master 
and Servant, sec. 412; Bell v. I. C. & L. R. R. Co., 53 Ind., 57. 


Srayton, Associate Justice.— This action was brought by the 
appellant against the appellee to recover damages for injuries which 
he alleged were received through the negligence of the appellant or 
its servants. 

It appears that at the time appellant was injured, the railway of 
the appellee, with all its appurtenances, was in the exclusive control 
and management of R. S Hays, who had been appointed receiver of 
the property of the appellee by the circuit court of the United 
States, at the suit of certain of its mortgage bond holders. The re- 
ceiver, by the order appointing him, was directed to operate the 
road as a common carrier, and the appellee was enjoined from in any 
manner interfering with his management. 

Some time after the suit was instituted application was made to 
the judge of the United States court in which the receiver was ap- 
pointed, for leave to sue the receiver in the district court for Rusk 
county. Permission so to sue was refused, probably on account of 
the delay in making the application. 

There is nothing in the record in this case, as there was in the 
case of the I. & G. N. R. R. Co. v. Ryan, decided at the present 
term (62 Tex., 42), tending to show a liability on the part of the 
appellee, unless it can be held that the mere fact tl iat, at the time 
the appellant is alleged to have been injured, the railway on which 
he was injured was the property of the appellee, is sufficient to 
render it liable for an injury resulting from the negligence of the 
receiver or his servants. 

In the case above referred to, that question was considered, and 
for the reasons there given, and upon the authorities there cited, 
without again going into the consideration of the question, we hold 
that the charge of the court complained of in this case was not 
erroneous. That charge was as follows: “ You are further instructed 
that if you believe from the evidence, that, about the Ist day of 
April, 1878, that all the property of the International & Great 
Northern Railroad Company was, by order of the circuit court of 
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the United States for the western district of Texas, placed in the 
hands of R. 8. Hays as the receiver of said railroad company, and 
that at the time of said injury for which plaintiff sues, the said Hays 
was still acting as the receiver of said railroad company under the 
order of the circuit court of the United States for the western dis- 
trict of Texas, then the plaintiff cannot recover, and if you so find, 
you will find for the defendant.” 

This charge was general in its terms, but considered in the light 
of the uncontroverted facts in proof, which showed that the railway 
was under the exclusive control and management of the receiver at 
the time appellant was injured, it was not erroneous. 

Any liability which may have existed to the appellant was a lia- 
bility of the receivership, to be enforced against any fund in his 
hands subject to its payment. The claim which appellant sought 
to enforce was not one personally binding on the railway company, 
although its property while in the hands of the receiver may 
have been subject to its payment; this being true, the facts that all 
the property was subsequently sold by the receiver, under proper 
orders of the court that appointed him, and was purchased by other 
persons, who subsequently reconveyed the same to the railway com- 
pany, could not create an obligation on the company which before 
such reconveyance did not exist. 

If the claim of the appellant had been one for which the company 
was primarily liable, as the appointment of a receiver did not de- 
stroy its corporate existence, it would still be liable. The claim, 
however, as before said, was not one for which the appellee was 
liable as a corporation; and it could not become liable by the re- 
purchase of property which it had formerly owned. By the sale 
made by the receiver, it not being shown to be collusive, the title 
to the property, the income of which while in the hands of the re- 
ceiver must have been subject to the payment of appellant’s claim, 
had it been established against the receiver, passed to the purchaser 
freed from the claims of those persons holding claims against the 
receiver, and so the appellee, under the facts shown in this case, 
took it. 

It is not shown in this case that the appellee undertook in any 
way to satisfy such claims as persons held against the receivership, 
as it was shown in the case before referred to. 

It does not become necessary for us to consider in this case 
whether the appellant might have brought his suit in a court of law 
to establish his claim against the receivership, without the consent 
of the court that appointed the receiver. 
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The special charge asked by the appellant was correctly refused; | 
for it assumed a state of facts not made by the evidence and plead- | 
ing, and in many respects, already considered, was erroneous. 

The case of Ohio & Mississippi R’y Co. v. Nickeless, 73 Ind., 383, . 
relied on by appellant, has been carefully considered, but we do not if 
see that it has application to this case. It appears in that case that 
a cause of action existed against the railway company, and that it 
pleaded in abatement of the action the fact that the road, together 
with the other property, at the time the suit was brought, was in the 
hands of a receiver, and that by the orders of the court appointing 
the receiver, it was forbidden to pay any debt or to adjust any , 
claim. To this plea a demurrer was sustained, and properly sus- 
tained; and the defendant seems to have considered the ruling so 
manifestly right, that the ruling was not brought in question on 
appeal by a considered assignment of error. 

In the ruling of the court below, in that case, we have simply the 
ruling that a railway company may be sued for a debt due by it, 
notwithstanding its property may be in the hands of a receiver at 
the time the suit is brought. We see no error in the judgment and 
it is affirmed. 





AFFIRMED. 





{Opinion delivered June 17, 1884.] 
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I. 


Co. v. Joun Ryan. 


1. RAILWAY COMPANY — LIABILITY OF RECEIVER — DAMAGES.— A receiver was 
appointed in April, 1878, by a court of competent jurisdiction, on the appli- 
cation of bond-holding creditors of a railway company, and was invested 
with exclusive authority to manage and carry on the business of the road, 
as a common carrier, subject to the supervision of the court, and for that 
purpose he was invested by its order with all the rights and franchises of 
the corporation. The property was afterwards sold, October 13, 1879, and 
purchased by the bondholders, for whose benefit the reeeiver had been ap- 
pointed, and the sale had been ordered. The sale being approved by the 
court, a deed was executed to the purchasers. The purchasers thereupon 
conveyed the property to the original railway company for a less sum than 
the amount bid by them, taking a mortgage to secure payment, After the 
reconveyance to the original company, its board of directors passed a reso- 
lution accepting from the receiver the property and all money in his hands, 
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and assuming all debts and liabilities against him as receiver, and providing 
for executing to him an indemnifying bond, The receiver was finally dis- 
charged from his trust in December, 1879. On the 15th of October, 1879, 
suit was brought against the receiver, and against the railway company, to 
recover damages for injuries inflicted on plaintiff through the negligence of 
its servants, at a time when the road was under the exclusive management 
and control of the receiver, but it was not claimed that he was responsible 
otherwise than officially, as receiver. Held: 

(1) The receiver was not liable to plaintiff after all the property, once in 
his control as receiver, had been turned over to the purchasers, and after he 
had received his discharge from the court. 

(2) With the discharge of such receiver from his trust, and the surrender 
of all property in his hands as receiver, his liability, being an official one, 
ceased, except in cases where he was personally, at fault. 

(3) It is technically true that the relation of master and servant does not 
exist between a railway company and a receiver, when the company’s prop- 
erty is placed in his possession by a proper court, and he is required by its 
order to discharge with the property of the company the duty of a common 
carrier, Citing cases, for which see opinion. 

(4) While this is true, the profits or income of the property, while in the 
hands of the receiver, are responsible for the satisfaction of claims for in- 
juries resulting from the negligence of the receiver or of his employees. 

(5) The question whether, when a receiver is appointed on the application 
of mortgage creditors, they can be required to yield from the proceeds of 
the sale of the mortgaged property a sum sufficient to pay for freight lost, 
or for damages or injuries done passengers through the negligence of the 
receiver or his employees, not considered. 

(6) If the company was not responsible for damages sustained by plaintiff, 
through the negligence of the servants of the receiver, further than its cur- 
rent receipts while in his hands, it follows that the company would incur no 
obligation to pay such damages, from the mere fact that they purchased the 
property from those who bought it at the receiver's sale. 

(7) A valid claim for damages against the receiver was entitled to satisfac- 
tion out of the current receipts applied to satisfy mortgage creditors, or to 
the improvement of the railway property; and the court appointing the 
receiver would have had authority to apply such portion of the proceeds of 
the mortgage sale as would equal such applied current receipts or the value 
of such improvements, to satisfy such claim for damages, 

(8) The resolution of the directors, providing for an indemnifying bond to 
the receiver, inured to the benefit of any one contemplated by it, having a 
just debt or claim against the receiver as such, or personally. 

(9) A claim for damages caused by injuries inflicted by the servants of a 
receiver, while he is operating a railroad, is entitled to payment out of the 
current receipts of the road; and if they are invested in betterments of the 
road, then such claim is entitled to satisfaction out of proceeds of sale of 
the road to satisfy a mortgage, to the extent of the value of such betterments, 


2. VerpicT.— See opinion for a verdict held to be neither a general nor a special 


verdict, and not sufficient to authorize a judgment in this case. 


Arprat from Anderson. Tried below before the Hon. Peyton 


F. Edwards. 


The case is stated in the opinion. 





Ryan v. Hays. (Austin Term, 





Opinion of the court. 





Baker & Botts, for the company, in support of their proposition 
that the company was not liable for injuries sustained while the 
properties of the road were in the hands of the receiver, cited: 
High on Receivers, secs. 390, 395, 396, 398; Pierce on R’ys (ed. of 
1881), p. 285; Jones on Cor. Securities, secs. 513-516; Wood on 
Master and Serv., sec. 789; Ohio & M. R. R. Co. v. Davis, 23 Ind., 
553; Bell v. I. C. & L. R. R. Co., 53 id., 57; mr v. Holbrook, 
20 Ohio St. 137; Cardot v. Barney, 63 N. Y., 281; Camp v. Barney, 
4 Hun (N. Y. ; 373. 


eneeenage & Gregg, for Ryan, cited: Louisville, New Albany, 
etc., R. R. v. Cauble, 46 Ind. (6th American R’y Rep.), 349; Ws ash- 
ington, etc., R. R. Co. ». srown, 17 Wall., 450, 451; Ohio & Miss. 
R’y Co. v. Fitch, 20 Ind., 498; Henderson v. Railway Co., 17 Tex., 
573; Echols v. Dodd, 20 Tex., 195; Phil. & R. Ry v. Derby, 14 
How., 468; Story on Agency, secs. 127, 135, 137, 452; Ang. & Ames 
on Cor., secs. 292, 315; Smith on Master and Servant, 152 

On the verdict being sufficient, they cited : Baker v. Wofford, 9 
Tex., 516; State v. Dy ches, 28 Tex., 535; R. S., 1421, p. 219; Blum- 
enthall v. Brainard, 38 Vt. 402; N. & T. Plankroad v. Griffin, 57 
Penn., 417; King ». Emory, 3 3 Term n Rep., 515; King v. Passamore, 
3 Term Rep., 190; Meara v. Hancock, 20 Ohio, 137; Jordan ». 
Wells, 3 Woods’ Rep., 527; Kline v. Jewett, 11 C. E. Green, 474; 
Newell v. Smith, 49 Vt., 255; Page v. Smith, 99 Mass., 395; nee 
v. Crocker, 18 Wis., 74; 42 lows, 683; 80 N. Y., 485; 45 N. Y., 327; 
45 N. Y., 45; 27 lowa, 99; 34 Iowa, 71; 21 Conn., 117. 

The other citations in their brief referred to questions of law in- 
volved, arising on the facts in the event the company would have 
been liable for damages. 


Srayton, Associate Justicr.— These causes being consolidated 
will be considered together. 

One action was brought by Ryan against the International & 
Great Northern Railroad Company, and against R. S. Hays, as re- 
ceiver, appointed by the United States circuit court for this circuit. 

The action was brought to recover damages for personal injuries 
alleged to have been received by Ryan while a passenger on a train 
belonging to the railway company. ; 

Ryan alleged that he received the injury at a time when the rail- 
way was in the exclusive management and control of Hays as 
receiver, as was the other property of the railway company. 

Hays was appointed receiver in certain causes pending in the 
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United States circuit court, wherein bondholders were seeking to 
foreclose mortgages given by the railroad company on its franchises, 
roads and other property; and the railroad company was enjoined 
from interfering with the property placed in the hands of the re- 
ceiver, or with his management. 

This action was instituted on the 15th of October, 1879, for an 
injury alleged to have been received on June 18th in the same year. 
The property in the hands of the receiver, including the railway 
franchise, railway, engines, cars, and appurtenances, were, under an 
order of the circuit court, sold by the receiver, which order was made 
in one of the suits pending against the railroad company. This sale 
took place in July, 1879, and another like sale was made in pursu- 
ance of proceedings had in another case; this sale was made Octo- 
ber 13, 1879. 

The property was purchased by the bondholders for whose benefit 
the sales were ordered; the sales were properly reported to the 
circuit court, and were by it in all things approved, and a deed was 
directed to be made to the purchasers, which was executed. 

On November 1, 1879, the purchasers at the sales before referred 
to reconveyed to the railroad company (the original corporation) all 
the property and rights purchased by them, at a price much less 
than the amount for which it was bought, to secure which a mort- . 
gage was given. 

From November 1, 1879, the railway, with its franchise and all 
other property, has belonged to the original corporation. 

The order appointing Hays receiver, among other things, “ author- 
ized and instructed him to carry on the business of a common car- 
rier through the whole extent of this defendant’s line of railway, 
according to the usual course of business, under and subject to the 
supervision of said circuit court, and to use and employ defendant's 
property to that end, and in doing so he shall be vested with all of 
the defendant’s rights and franchises as a corporation.” 

On the 17th of November, 1879, the stockholders of the railway 
company passed the following resolution: 

“ Resolved, That the board of directors be authorized to accept 
from the receiver of the property of the company, Mr. R. S. Hays, 
all money and other property remaining in his hands on the Ist day 
of November, 1879, and to assume in the name of this company all 
debts and liabilities of said receiver existing on that day; and fur- 
ther, to execute and deliver to the receiver, in the name of the com- 
pany, a bond of indemnity against all liabilities incurred by bim as 
such receiver.” 

The bond was given in pursuance of the resolution, but it was 
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not offered in evidence, and it does not appear that it was or wag 
not strictly in accordance with the resolution. In the absence of 
proof to the contrary, it will be presumed that the directory exe- 
cuted the bonds in accordance with the direction of the stockhold- 
ers contained in the resolution. 

About the last of December, 1879, the receiver passed his account 
final, and was discharged from his trust; he, however, turned over 
the property which was in his hands to the railway company prior 
to that time. 

It appears that, during his receivership, Hays received and ex- 
pended the earnings of the road, under the order of the court that 
appointed him; that he erected an office, built machine shops, and 
bought considerable machinery, and that, so far as money earned 
by the road was applied to its betterment, the same was acquired 
by the corporation in the repurchase. 

What sum from the earnings of the road was invested in improv- 
ing the same does not appear. 

The receiver was appointed upon the petition of the mortgage 
bondholders, about the-1st April, 1878. 

The cause was tried before a jury, which returned a verdict as 
follows: 

“We, the jury, find at the time of the accident, that R. S. Hays 
was receiver of the International Railroad, and since the Ist day of 
November, 1879, it has been in possession of the International & 
Great Northern Railroad Company. We find for the plaintiff, John 
Ryan, the sum of $2,200.” 

On this verdict the court rendered judgment against the corpora- 
tion, after reciting many facts not found by the verdict, but fully 
proved during the trial. 

The railroad company appealed, and the plaintiff prosecutes a 
writ of error against the receiver, and, at request of both parties, 
the two cases are consolidated. 

It does not appear that the action was brought against the re- 
ceiver with the consent of the court that appointed him, nor that 
any steps whatever were taken to have any part of the fund, in his 
hands, retained under the control of that court to satisfy any claim 
which the plaintiff might establish in this suit, nor does it appear 
that any opposition was made to his discharge before the adjustment 
of the plaintiff's claim should be made. 

It is not pretended that any facts existed which would have ren- 
dered" the receiver responsible, otherwise than officially, for the in- 
juries alleged to have been received by the plaintiff. 

Under such a state of facts, we do not perceive that the receiver 
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would be responsible to the plaintiff after all the property had been 
turned over to the purchasers and the receiver discharged by the 
court that appointed him. 

The sole liability of a receiver, except in cases in which he is per- 
sonally at fault, is official; and when his official character ceases, 
and the property, through which alone his official liability may be dis- 
charged, has passed from his hands, in pursuance of the orders of the 
court that appointed him, and he has been by that court discharged 
from his trust, then no judgment can be rendered against him; for 
with the termination of his official existence ends his official lia- 
bility. 

There is no question but that the railway was in the exclusive 
control and management of the receiver at the time the plaintiff 
was injured, and it remains to consider whether the relationship of 
the receiver to the railway company was such as to render it liable 
for an injury resulting from the negligence of his servants; or whether, 
under the resolution of the stockholders of the company, and the 
other facts which may have existed, any liability on the part of the 
company exists. 

The relationship of a receiver to a railway company, of whose 
property he is put in possession by order of a court of competent 
jurisdiction, is not in all respects clear, and especially so when, by the 
order appointing a receiver, he is directed, with the property of the 
company, to discharge, as was the duty of the railway company, 
to the public the duties of a common carrier. 

It has been held in many cases that the relation of master and 
servant does not exist in such case between a railway company and 
the receiver, and that when the receiver has the exclusive control of 
the operation of a railway placed in his hands, the company to 
which it belongs is not liable for injuries resulting from the negli- 
gence of the receiver or his employees. Ohio & M. R. R. Co. v. 
Dairs, 23 Ind., 554; Bell v. I. C. & L. R. R. Co., 53 Ind., 57; Metz 
v. B., C. & P. R. R. Co., 58 N. Y., 64; Pierce on Railroads, 285; 
High on Receivers, 396; Rogers v. Mobile & Ohio R. R. Co., 12 
Am. & Eng. Railroad Cases, 442. 

That this is technically true cannot be controverted; but the fact 
remains that the company is indirectly, through the liability of its 
property or the profits or income thereof while in the hands of a 
receiver, made responsible for the satisfaction of claims for injuries 
resulting from the negligence of a receiver or his employees, and it 
is exceedingly difficult to see upon what ground this can be accom- 
plished in ordinary receiverships if we entirely exclude the idea that 
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the receiver is in some sense the servant of the company whose prop- 
erty he holds and operates and whose franchise he exercises. 

It may be true, when a railway company, charged by law with a 
public duty voluntarily assumed through the agencies which the 
act creating it permits it to select, fails to perform that duty and 
to comply with its obligations to others, that such person as a court 
of competent jurisdiction may appoint to take charge of its prop- 
erty, and therewith discharge its obligations to the public and to 
others at the same time, should be considered its servant in some 
cases. 

The law, ordinarily, through its charter, provides for the manage- 
ment of a railway by a directory, to be selected by the stockholders; 
but it might provide for the doing of this in some other way, as by 
the appointment of the directory, in whole or in part, by a named 
department of the government. If so provided, and such a charter 
was voluntarily accepted and acted on, would not the directory so 
appointed be essentially the servants of the railway company, and 
employees under them also the servants of the company? 

In such case might not the stockholders, if they operated under a 
charter so providing, be held to consent to receive, as their servants, 
the persons so selected, and might not their acts bind them as fully 
as though they were selected in the usual manner? If so, does not 
every railway company accept its charter with the knowledge that, 
in a given condition of business mismanagement, the control of its 
business and property, charged with a duty to the public, will be 
taken from the hands of its directory elected by its stockholders, 
and placed in the hands of a receiver appointed by a court? In 
such case would not a corporation, by accepting its charter with a 
knowledge of the law, consent in effect to such appointment, and 
the receiver, in an essential sense, thereby become the servant of the 
company ¢ 

In many cases it has been held that a railway company is liable 
for a breach of duty imposed by statute, even though the injury 
which is made the basis of the claim occurred at a time when the 
railway was in the exclusive management and control of a receiver, 
and this even when due care on the part of the receiver would have 
avoided the injury. The line of distinction is exceedingly shadowy 
which gives an action against a railway company for the negli- 
gence of a receiver operating its railway, by reason of the fact that the 
duty, the non- performance of which constitutes negligence, is im- 
posed by statute, which is but a written law. The class of cases 
referred to, in effect declaring what constitutes negligence, when, 
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under identically the same facts, the same relief is denied under 
the unwritten law, which as fully imposes the duty and liability. 
Kansas & P. R. R. Co. v. Wood, 24 Kan., 619; O. & M. R. Co. 
v. Fitch, 20 Ind., 498; McKinney v. O. M. R., 22 Ind., 99; 46 Ind., 
277; 51 Ind., 269. 

In the present-state of the law, we decline to lay down a rule so 
broad as is syggested above, and deem it more consistent with proper 
judicial action to follow the rules fixed by an almost unbroken line 
of decisions, made by courts eminent for their learning, by which 
the ordinary rules for the determination, whether the relation of 
master and servant exists, have been applied, in cases in which 
receivers had been appointed with powers to operate and even to build 
railways. Moreover, there are some difficulties, technical to some 
extent though they be, which induce ts to follow, unless the legisla- 
ture shall by statute otherwise provide, the rule which the great 
weight of adjudicated cases seems to establish, which is, that neither 
a receiver nor his employees are ordinarily the servants of a railway 
company operated by such person appointed by acourt. There are, 
however, cases in which the rule cannot be applied. 

Does the resolution of the stockholders, taken in connection with 
the other facts shown by the record, show a liability of the company 
to the plaintiff? 

We do not desire to consider the question whether, when persons 
holding claims against railway companies, secured by mortgage, 
take the property out of the hands of the owner, who is bound to 
the public to operate it, and place it in the hands of a receiver, 
through an order of court giving to him full power to operate it as 
the owner was bound to do, can be called upon to yield from the 
proceeds of the sale of the mortgaged property, if necessary, a sum 
sufficient to discharge all current charges while so operated, includ- 
ing such sums as may be necessary to pay for freight lost or damaged 
or injuries done to passengers through the negligence of a receiver 
or his employees. This question is not directly involved in this case. 

There is high authority to the effect that, for such purposes, the 
mortgagors cannot ordinarily be compelled to relinquish any part of 
the proceeds of the mortgaged property. Davenport v. The Receiv- 
ers, 2 Woods, 520; Fosdick v. Schall, 99 U. 8., 235; Huidekoper »v. 
Locomotive Works, 99 U. S., 258. 

It has been held that the earnings of a railway company, while 
its road was in the hands of and operated exclusively by a receiver, 
were chargeable with the value of goods lost in transportation 


while the road was so operated. Cowdrey v. G. N. & H. R. R. Co., 
VoL, LXII—4 
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93 U.S., 352; Kain vw. Smith, 80 N. Y., 470; Klein v. Jewett, 26 
N. J. Eq., 481. 

The same principle has been declared applicable where the claim 
is for injuries to the person of a passenger while the road was so 
operated. Barton v. Barbour, 104 U.8., 133; 80 N. Y., 470; 26 N.J. 
Eq., 481; He parte Brown and wife e¢ al.,.9 Am. & Eng. R. R. 
Cases, 730. ® 

It has been further held, if current receipts be applied to the 
mortgage debt, or to the improvement of the mortgaged property 
while in the hands of a receiver, to the prejudice of current cred- 
itors, that the court controlling the property may take from the 
income of the receivership, or even from the proceeds of the sale of 
the mortgaged property, a sum sufficient to discharge current obli- 
gations, which, but for the diversion of the funds, would have been 
paid in the ordinary course of business. Fosdick v. Schall, 99 U.S, 
253; Addison et al. v. Lewis et al., 9 Am. & Eng. R. I. Cases, 702; 
15 Va., 701. 

If the railway company would not have been responsible for the 
damage sustained by Ryan through the negligence of the servants 
of the receiver at the time the injury was received, further than 
that the current receipts from the use of the road while in the 
hands of the receiver might have been used to discharge an obliga- 
tion thus accruing, it must be held that the same company would 
not incur any personal obligation whatever, simply by purchasing 
the property from the purchasers at the receiver’s sale. 

Any fund which might be in the hands of the receiver would be 
subject to such appropriation as the court having control of the re 
ceivership, under the rules applicable to such matters, might make, 
in the adjustment of equities between the two classes of funds 
which the receiver may at any time have had, and between the per- 
sons having claims upon the respective funds. 

If the railway company be liable to Ryan, it must be through 
some contract made by it with the receiver or with himself, whereby 
it assumed an obligation other than that imposed on it by law. 

It does not appear whether the amount bid for the property by 
the mortgage bondholders was ever actually paid to the receiver, 
and it may be true, that, in fact, it never was; for a credit upon 
their claims as between them and the railway company would have 
answered all purposes of payment. 

This, however, would not be sufficient as between the court and its 
receiver, having in view the right and power of the court to take 
from the proceeds of sale such sum-as might be necessary to reim- 
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burse the current receipt fund, for the benefit of those having 
claims on it. 

It would have been the right of the receiver, unless otherwise di- 
rected by the court, to hold the property sold until it was fully paid 
for, if the proceeds of the sale under the facts existing, or any part 
of it, could have been applied by the court to any other purpose 
than the satisfaction of thé mortgage debts. 

As between the railway company and the receiver, the former 
could, by contract, assume the payment of any claim outstanding 
against the receiver, or against such funds as would have been in 
his hands, if the different classes of funds had been at all times ap- 
propriated to such claims only as were primarily charges upon them, 
and this, as a condition on which the receiver would surrender to it 
the property and funds in his hands, liable to the satisfaction of any 
claim there might be against him as receiver. 

If Ryan had a valid claim against the receiver, which ought to 
have been paid out of the current receipts of the railway while in 
the hands of the receiver, then, if such current receipts were diverted 
from the use to which they were primarily applicable, and were 
applied to the payment of the mortgage debts, or to theimprovement 
of the mortgaged property and the purchase of machinery which 
became a part of it, then the court appointing the receiver would 
have been authorized to apply such portion of the proceeds of the 
sale of the mortgaged property to the payment of the debts in- 
curred by the receiver during his management, as might be neces- 
sary, to the extent of the current rece ipt funds applied to the payment 
of the mortgage debts, or the betterment of the mortgaged prop- 
erty. Fosdick v. Schall, 99 U. 8., 252 

Sound principle may require the ultimate holding, in reference to 
receivership through which extensive lines of railway are @ oper rated 
and even built, that mortgagees holding mortgages w hich give them 
the power to enter and operate a railway in default of the payment 
of the mortgage debt, who, instead of protecting themselves through 
the power thus given, and assuming the liabilities which ordinarily 
attach to common carriers, apply to the courts for protection, 
through receiverships, shall have such protection only upon terms 
that the entire proceeds of sale as well as the income of the prop- 
erty shall be subject to the payment of all current expenses, includ- 
ing loss or damage to freight or injury to passengers. 

The record in this case manifests that the earnings of the road, 
while in the hands of the receiver, to some extent, had been applied 
to the betterment of the mortgaged property; that the accounts of 
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the receiver had not been settled; that the mortgaged property had 
been sold; but it does not show that the purchase money therefor 
had been paid, or in any manner brought within the actual control 
of the receiver or of the court that appointed him. This action 
was pending, and to it the receiver was a party. Before surrender- 
ing his trust it was proper that he should have in some way 
secured the payment of such debts as existed against the receiver- 
ship; to have accomplished this purpose, the circuit court might 
have required the purchase money, so far as necessary for that pur- 
pose, to be paid into court to await subsequent disposition, or, in de- 
fault of the payment of the purchase money, might have held the 
property sold, still subject to its jurisdiction and sale for the satis- 
faction of all such claims as might be established against it. 
Farmers’ L. & T. Co. v. C. R. R. Co., 2 McC., 181. 

The railway evidently desired to get full possession of the prop- 
erty; the receiver not having been discharged from his trust by the 
court which appointed him, desired in some way to be protected 
against debts or claims properly chargeable against the receivership. 
He evidently conceived that this could be done by the company 
assuming such debts as the money or property in his hands as re- 
ceiver was liable for; and, therefore, for the purpose of carrying out 
the intention and desire of both parties, the resolution of November 
17, 1879, was passed. We must presume, in the absence of proof to 
the contrary, that the bond was executed in accordance with the 
resolution; but whether so or not, if the purposes of the resolution 
were carried out, then the company is as fully bound as though the 
bond had been executed. That Ryan or any other person, whose 
claim or debt was contemplated by the resolution, may have the 
contract evidenced by the resolution inure to his benefit we have 
no doubt. 

The resolution evidently was intended to apply to all liabilities of 
Hays, whether incurred personally or as receiver. Such is the only 
legitimate construction to be placed on the language used in it. 

We are therefore of the opinion, if Ryan had a claim which the 
United States circuit court would or ought to have directed to be 
paid out of any money or property which came into the hands of 
the receiver, that then the railway company is, by virtue of the con- 
tract with the receiver, liable to pay such debt.- 

That a claim for injuries received by Ryan while the road was 
operated by the receiver, if properly established, was entitled to 
payment out of the current receipts of the road, we have no doubt; 
and if the current receipts were used for the betterment of the 
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mortgaged property, then Ryan would have been entitled to pay- 
ment out of the proceeds of sale of the mortgaged property to the 
extent, so far as necessary, that the current expense fund was diverted. 

If, however, the property or money which may have been in the 
hands of the receiver, by reason of any fact, would not have been 
liable to the payment of Ryan’s claim, thgn he has no cause of action 
against the railway company, it not being pretended that he had 
any claim which he could have asserted against Hays, otherwise 
than as receiver; for the resolution only enables him to assert against 
the company such a claim as he might have enforced against prop- 
erty or money which the receiver may have had in his hands, and 
not properly disposed of. 

The extent of such property or money, if any, is not shown by 
the record. 

What has been said disposes of the first and second assignments 
of error. 

The court did not err in refusing to give the instruction referred 
to in the third assignment; so far as not objectionable it was given in 
the main charge. 

We are also of the opinion that the facts did not justify a charge 
submitting to the jury whether Ryan was a servant of the receiver. 

A portion of the charge, referred to in the fifth assignment, might 
have been given, but it was so connected with objectionable matter 
as to be erroneous as an entirety, and the court correctly refused to 
give it. 

The verdict is neither a special verdict nor a general one, and we 
are of the opinion was not sufficient to authorize the judgment 
rendered. 

There is no assignment calling in question the sufficiency of the 
evidence as to the manner in which Ryan received the injury of 
which he complains, to sustain a verdict in his favor, and that mat- 
ter cannot be considered. 

For the reason that the cause seems to have been tried upon the 
theory that the resolution of the stockholders, and the bond given 
under it, created a liability on the part of-the railway to pay such 
judgment as Ryan might obtain, without reference to whether there 
was any fund in the hands of the receiver which in an action 
against him might have been subjected to the payment of Ryan’s 
claim, and for the insufficiency of the verdict, the judgment is re- 
versed and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion delivered June 18, 1884. ] 
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(Case No 1370.) 





1, JOINT EXECUTORS — PARTIES —STATUTES CONSTRUED — WILL.— A will exe- 
cuted in 1866 appointed two “‘ joint executors” of the same, and guardians 
of the property and personeof the legatee; it contained the expression of a 
desire that the county court should exercise no other control of the estate 
than the registration of the will, and that the executors should exercise 
**the fullest and most absolute control” of the estate and of the person and 
property of the legatee, who was a minor, ‘‘ that is accorded or permitted by 
law.” One of the parties named as executor died during the life of the tes- 
tatrix. Held: 

(1) The provisions of the act of 21 Henry VIII., ch. 4, which authorized a 
qualified and acting executor to execute a will when other executors named 
therein refused to act, were practically adopted by arts. 1268 and 1335; 
hence, the general rule which required joint trustees to act together in the 
execution of a power, has no application to executors appointed by will. 
Citing Johnson v. Bowden, 43 Tex., 670, and Blanton v. Mayes, 58 Tex., 422. 

(2) The doctrine above announced has its application also to executors who 
are charged with the execution of the will independent of the control of 
the probate court. 

(3) The application of the rule is not affected by the fact that the testator 
designated the executors named as “joint executors,” or that one of the 
executors died before the testatrix; one being dead, the survivor could exe- 
cute the trust alone. 

(4) The power to sell real estate, when necessary to pay debts or execute 
executory contracts of the testatrix, could be exercised in this case by the 
executor under the general powers conferred by the will. Beyond this no 
power to convey real estate existed. 

(5) The power to sell under such a will would not authorize an executor 
to convey the land of the estate to a joint stock company and receive shares 
of stock issued to himself in consideration for his deed to the land. 

(6) When such a deed was executed the instrument creating the joint 
stock company vested the title acquired under the deed in trustees, and it 
was not necessary, ina suit by the legatee against the executor and the 
trustees te recover the land, to make the stockholders of the company par- 
ties. 





Aprrrat from Calhoun. Tried below before the Hon. H. Clay 
Pleasants. 

Plaintiff on the 17th of February, 1881, sued F. 8. Stockdale, D. 
C. Proctor and M. D. Monserrate, the trustee’ of the Indianola 
City and Land Company, a joint stock company, and T. C. Allen 
apd A. Schwartz, to recover of them property inherited from his 
mother and devised to him by her last will, and also to recover of 
Stockdale the value of such property as had been lost to plaintiff 
by reason of Stockdale’s alleged neglect and mismanagement of the 
estate of Sarah I. Anderson, as her executor. 












\ 








4 
% 












ANDERSON v. STOOKDALE. 





Statement of the case. 





He alleged in his petition that Mrs. Anderson’s will, dated May 
30, 1860, and probated May, 1866, appointed F. Jones and F. 8. 
Stockdale joint executors, and that F. Jones died before the testa- 
trix, and that because of the grant of a joint power by the will to 
the two executors, Jones and ‘Stockdale, Stockdale alone could not 
exercise the powers conferred by the will. The will authorized ad- 
ministration outside the probate court. The property devised to 
plaintiff and named in the will was, first, two leagues of land in 
Nueces county, upon which the city of Corpus Christi is situated, 
originally granted to Levi Jones, assignee of Jose M. Bargas and 
Maguel Basques. The title to these leagues passed into 1. Temple 
Doswell. They were by him recovered from adverse claimants by 
suit in supreme court of United States, and afterwards on the 20th 
of November, 1859, conveyed by Doswell to Mrs. Sarah F, An- 
derson. 

2. A three-eighth interest, undivided, in sixteen leagues of Jand in 
Calhoun county, including the city of Indianola, now controlled by 
the Indianola City and Land Company —the title to which origi- 
nated in Peter W. Grayson, who was common source of title— 
passed subsequently in part to Albert T. Burnley, from whom “Mrs. 
Anderson derived her title by deed dated April 19, 1852, duly 
recorded. 

A three-eighth undivided interest in one league of land in 
Jackson county, originally granted to L. Mansa, title to which also 
came to Mrs. Anderson through the deed of April 19, 1852, from 
A. T. Burnley. 

4. Twelve lots in La Salle, and household furniture, ete. 

The petition further alleged that Stockdale became executor of 
Mrs. Anderson’s will in 1866, and without legal authority proceeded 
to exercise the powers conferred by the will. 

That the will mentioned the property sued for, was duly recorded, 
and was notice to the w orld of plaintiff's rights to the property 
named. 

That Stockdale filed no inventory, as required by law to do, and 
never accounted either to the e probate court or to plaintiff, and re- 
fused to settle with plaintiff after he attained his majority, on 29th 
of April, 1868. 

That Stockdale as executor, without authority under the will, 
conveyed to one W. R. Johnson on 27th of July, 1868, plaintiff's 
three-eighths of fifteen of the leagues of land in Calhoun county. 

(This title subsequently returned and vested in the Indianola 
City and Land Company before this suit was brought.) 














































ANDERSON V. SrocKDALE. [Austin Term, 





Statement of the case. 





Stockdale made this conveyance under the following condition of 
affairs: 

On the 3d of June, 1853, W. R. Johnson had recovered in the 
district court at Galveston a judgment against Levi Jones, the father 
of Sarah F. Anderson, for $17,376. By an instrament in writing, 
dated April 24, 1855, Mrs. Anderson, to secure to her father time to 
pay said judgment, and because, as her obligation recited, the notes 
which became merged in the judgment were given for the purchase 
money of her interest in the sixteen leagues of land conveyed to 
her by Burnley, agreed with Levi Jones to hold the land in Jack- 
son and Calhoun counties subject to the payment of the debt due 
Wm. R. Johnson. Johnson was not a party to this instrument, 
Johnson knew of Mrs. Anderson’s title to the lands before he insti- 
tuted his suit against Jones, but did not make her a party or ask any 
decree against the land. The lands conveyed were then worth 
greatly more than the amount of Johnson’s debt. 

Plaintiff claimed that Stockdale’s conveyance to Johnson was 
void to convey any title adverse to plaintiff. He charged that 
Stockdale held the lands as trustee for plaintiff and that Johnson 
had notice of the trust, and after conveyance to him held the land 
subject to the same trust that it was held under by Stockdale. 

Plaintiff claimed that if Johnson was in equity entitled to the 
payment of said debt, that he had long since been fully paid; that 
ever since July 27, 1868, the three-eighth interest had been under 
the control of F. S. Stockdale and of the Indianola City and Land 
Company, claiming to represent Johnson and selling Johnson’s in- 
terest as his agents, and they had received as his agents between 
July 27, 1868, and February 17, 1881, for Johnson, $51,924.90, an 
amount largely in excess of the debt and interest. The plaintiff 
further alleged that on the 20th of September, 1869, all the own- 
ers of the sixteen leagues of land in Calhoun county by a deed 
(which was made a part of the petition) formed a joint stock com- 
pany known as the Indianola City and Land Company, and con- 
veyed all their undivided interests in the land to the trustees of that 
company, and took in lieu thereof shares of stock .That Stockdale, 
signing as executor of Sarah Anderson at that date, conveyed all 
of the plaintiff’s interest in the sixteen leagues of land to that com- 
pany without authority of law; that the company received the 
land charged with the same trusts as Stockdale held it under, and 
were trustees for plaintiff. 

As to defendants Allen and Schwartz, it was stated that they 
purchased on the 27th of August, 1879, a league of land from the 
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Indianola City and Land Company for $13,089, $6,666.67 of which 
they paid in cash and gave their notes for the remainder, one-half 
to be paid in twelve and one-half in twenty-four months, vendor’s 
lien being retained. It is stated that they bought the land with 
notice of and charged with the same trusts that it was held under 
when in Stockdale’s hands, as executor, and prayer is made against 
them for the recovery of plaintiff's three-eighth interest and parti- 
tion. But plaintiff says he is willing to make them a title upon 
their paying him three-eighths of the price they agreed to pay for 
said land. 

None of those who purchased from the Indianola City and Land 
Company were made parties; nor was the land sold included in the 
prayer for partition, except that sold Allen and Schwartz. 

Plaintiff claimed that if the deeds by Stockdale to Johnson and 
to the Indianola City and Land Company were invalid, he was enti- 
tled to a partition of the sixteen leagues of land, or so much as re- 
mained unsold, as against the Indianola City and Land Company, 
who were tenants in common with him, and he prayed that his title 
might be adjudged valid as to said lands, and that he might have 
partition. 

He further claimed that if Stockdale had the right to convey 
plaintiff’s interest to the Indianola City and Land Company, then 
they were bound to account to him as a stockholder for his share of 
the profits of said joint stock company since the 20th of Septem- 
ber, 1869, which neither they nor Stockdale had done; and if the 
deed to Johnson was valid, still he had a three-eighth interest in 
one league remaining, which he was entitled to have partitioned, or 
in virtue of which he was entitled to share in the profits of the joint 
stock company. 

As to F. 8. Stockdale, it was alleged that he has never accounted 
to plaintiff; that he has been personally largely benefited by the 
formation of the Indianola City and Land Company, and it was 
with a view to this, and not for plaintiff’s benefit, that he made the 
deed to the company of plaintiff's interest in the lands. 

That Stockdale, since the 29th of May, 1866, had held in trust for 
plaintiff the three-eighth interest in the L. Mansa league, in Jack- 
son county, that he might have received rent therefor. That he 
had refused to turn over to plaintiff his interest in the land, or to 
account to or pay him any rent for it. That he permitted it to be 

old for taxes on the 6th of May, 1868, to a private person, and had 
not redeemed it up to July 14, 1881. 
Prayer was made that Stockdale might be compelled to turn over 
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to him the possession and title deeds, and if it had been lost to 
plaintiff by tax sale, that plaintiff might have judgment against 
him for its value. 

Plaintiff claimed also $2,700.61 from Stockdale for lands of plaint- 
iff soid by Stockdale before the date of his conveyance to W. R, 
Johnson; and also asked that he account for all personal property, 
and pay over proceeds and interest to plaintiff and account for all 
moneys received and disbursed ; and plaintiff charged that all Stock- 
dale’s acts were in law fraudulent. He asked that if he had no 
remedy against the Indianola City and Land Company and Allen 
and Schwartz, that Stockdale be held liable for and bound to 
account for and pay over to plaintiff the full value of all property 
lost to plaintiff by his acts and omissions and unauthorized convey- 
ances; that he may be removed from his position as executor of Sarah 
Anderson’s will, and further prayer for costs and general relief. 

Defendants demurred generally and specially to the petition. The 
demurrers alleged in effect: 

1. Want of equity in the bill. 

2. Misjoinder of parties defendant. 

8. Limitation of two, four, five and ten years, and stale demand. 

4. Want of necessary parties defendant. 

5. Multifariousness. 

They were all sustained except that setting up multifariousness 
and misjoinder of parties defendant, and the plaintiff declining to 
amend, the suit was dismissed and plaintiff appealed. 


A. B. Peticolas, for appellant, on the proposition that power 
vested by a will in two jointly without words of survivorship can- 
not be exercised by one alone, cited: Johnson v. Bowden, 43 Tex., 
672; Langley v. Harris, 23 Tex., 569; Crosby v. Huston, 1 Tex., 226; 
Tippett v. Mize, 30 Tex., 366; 1 Perry on Trusts, secs. 273, 493; 
Hill on Trustees, 34, 735, side paging, 472, 473; Noel v. Harvey, 29 
Miss., 72; 31 Ill., 364; Bradish v. Gibbs, 3 Johns. Ch., 523; Sander- 
lin v. Thompson, 2 Dev. (N. C.) Eq., 539; Russell v. Russell, 30 N. 
Y., 581; Graham v. Little, 5 Ired. (N. C.) Eq., 156; Doolittle . 
Lewis, 7 Johns. Ch., 45; Smith wv. Ayer, 11 Otto, 320, 327. 

On misjoinder of parties, he cited: Clegg v. Varnell, 18 Tex., 295; 
Gaines v. Chew, 2 How., 619; Hunley vw. Hunley, 15 Ala., 91; Ken- 
nedy v. Kennedy, 2 Ala., 571; McLachlin v. Staples, 13 Wis., 488. 


Stockdale & Proctor, for appellees, on the survivorship of the 
power, cited: Pasch. Dig., art. 1335; Johnson v. Bowden, 43 Tex, 
); . Beverly et., 564. 
670; Peter v. Beverly, 10 Pet., 564 
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£ On the proposition that the stockholders were necessary parties, 
4 they cited: Bank of U. S. v. Beverly, 1 How., 134; Sullivan ». 
Portland & Kennebec R. R. Co., 4 Otto, 806; Estes v. Browning, 
11 Tex., 237; Dunlap’s Adm’r v. Wright, id., 597. 


ee atthe 


+ Warts, J. Com. Apr.— According to the allegations in the peti- 
tion, Mrs. Anderson’s will bore date May 30, 1860, and was pro- 
bated in 1866. It is also alleged that Fielding Jones, one of the 
executors nominated in the will, died during the life of the testatrix 
Mrs. Anderson, and that F. S. Stockdale qualified as executor, and 
as such executor has conveyed the several tracts of land mentioned 
in the petition. The point made and insisted upon is, that, as Jones 
. and Stockdale were nominated joint executors, that notwithstanding 
Jones’ death, Stockdale had no authority, acting alone, to execute 
the trusts created by the will. So far as is necessary for the con- 
sideration of the question presented, the following extract from the 
will is deemed sufficient: 

“T appoint my uncle, Fielding Jones, and my cousin, Fletcher 8. 
Stockdale, joint executors of this will, administrators of my estate 
and guardians of the person and property of my son Philip, and 
request them to accept the trust and office. It is moreover my will 
and desire that the county court shall have no further cognizance 
or control of my estate and its settlement than the registration of 
this will, and that my said executors and administrators shall have 
and exercise the fullest and most absolute control of my estate and 
of the person and property of my son Philip, that is accorded and 





| permitted by law.” 
The doctrine that where a power is given to two or more persons 
by name, without any words of survivorship, that it cannot be ex- 


| ercised by the others alone, after the death or renunciation of any 
one of the trustees, has been recognized and applied for ages. And 
prior to the passage of the act of 21 Henry VIIL, ch. 4, that doc- 
trine was applied by the English courts alike to executors and other 
trustees. By the terms of that act executors were exempted from 
that rule, as it was therein provided that the qualified and acting 
executor may execute the will when the others “do refuse to take 
upon him or them the administration and charge of the same testa- 
ment and last will wherein they be so named as executors.” 

At the date as well as the probate of the will of Mrs. Anderson 
our statute provided: “When a will shall have been probated, it 
shall be the duty of the court to grant letters testamentary, to the 
executor or executors appointed by such will, if any there ba, or to 
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such of them as are not disqualified and are willing to accept the 
trust and qualify according to law within twenty days after such 
probate.” Pasch. Dig., art. 1268. 

It was in effect provided by art. 1335, Pasch. Dig., also then in 
force, thatswhere there was more than one executor named in the 
letter and one or more of them refused to act, the others might re- 
turn an inventory, and should thereafter have the whole adminis- 
tration. 

These provisions of our statute, it has been correctly held, en- 
grafted upon our probate system the principles of the act of 21 
Henry VIII, ch. 4. And asa sequence thereto, the doctrine that 
joint trustees must act together in the execution of the power has 
no application to executors nominated as such, but that when one 
or more of such executors are unable to act, or refuse to qualify, or 
refuse to act, the others might qualify and execute the trust. John- 
son v. Bowden, 43 Tex., 670; Blanton». Mayes, 58 Tex., 422. 

As applied to what are termed independent wills the general 
doctrine is subject to exceptions and limitations, dependent upon the 
terms of the will. For an illustration of which, see Blanton », 
Mayes, supra. 

As an original question, the writer might doubt the application of 
the doctrine to independent wills to that extent which would au- 
thorize less than all the executors named to execute their provisions 
independently of the probate court; still it must now be considered 
as settled by the case of Johnson v. Bowden, that when there is 
nothing in the terms of the will that indicates a different intention 
upon the part of the testator, that doctrine applies with full force, 
and such wills may be executed by a less number than all of the 
executors nominated therein, under circumstances named in the 
statute, independently of the probate court. 

However, it is insisted that the language of the will now being 
considered indicates that the testatrix intended that the two execu- 
tors nominated in the will should act together and in no other way. 
This is claimed to result from the use of the word “ joint” in con- 
nection with the nomination. But if that term had not been used, 
and the two nominated had qualified under the will, they would 
have been joint executors. So it would seem to follow that the tes- 
tatrix did not intend more by the use of that word than would have 
been implied by law without its being used. The power is conferred 
upon the executors as a class, to be exercised by virtue of their 
office as executors., And it seems to be settled that, where the power 
is thus‘conferreg, jt may be exercised by any one of the executors 
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named, in the event the others are disqualified or refuse to act. 
Johnson v. Bowden, supra; Wardwell v. McDowell, 31 IIL, 364 
Again, as a general rule, the will speaks at the time of the death of 
the testator or testatrix, and not before that time. Redfield on the 
Law of Wills, vol. 1, 379, ete. 

It appears that Jones died before the testatrix; that notwith- 
standing his death she made no change whatever in the will. Thus 
if the will with reference to the executor is to speak only from the 
death of the testatrix, but one executor was in fact appointed. For 
as Jones was then dead, the legal effect upon the will would doubt- 
less be the same as if-his name had not been mentioned therein. 

The fact that Mrs. Anderson failed to make any change in the 
will, with reference to the executors named, after the death of Jones, 
considering the provisions of the statute then in force as quoted 
above, is a potent circumstance tending to the conclusion that she 
was satisfied with Stockdale as sole executor, and intended that he 
should act as such. 

Our conclusion upon this branch of the case is, that Stockdale had 
the right to qualify as executor, and to exercise all the powers con- 
ferred by the will. 

And the next question in order for consideration is as to the 
extent of the power conferred by the will. The language is “that 
my said executors and administrators shall have and exercise the 
fullest and most absolute control of my estate, and of the person 
and property of my son Philip, that is accorded and permitted by 
law.” The expressed intention was that the will should be carried 
into effect independently of the county court. And while there is 
no express power to sell and convey real estate, nevertheless if it 
should become necessary to do so in paying debts, or carrying out 
executory contracts of the testatrix, such power would be implied 
from the language used, when considered with reference to the fact 
that the estate was to be administered independently of the county 
court. The testatrix must have intended that the executor should 
have and exercise such power as would be necessary to accomplish 
that object. This is deriving the power, not from express grant, but 
by necessary implication. 

In Blanton v. Mayes, supra, it was said: “The terms ‘manage’ 
and ‘control,’ standing alone and unaided by other considerations, 
could not be considered as conferring a power to sell.” The usual 
and ordinary signification of the word “control” is the same as the 
word “ manage,” which is to have authority over the particular mat- 
ter, to check, to restrain, to govern with reference thereto. The 
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language used in conferring the power is in legal effect the same as 
if it had been “entire control of my estate so far as is accorded 
and permitted by law.” 

The extent of the power as thus conferred would be to do what- 
ever was necessary in and about the administration of the estate. 
But it is not believed that the executor, under the terms of the will, 
would have the power to sell and convey the lands of the estate at 
his discretion, or for any other purpose than the payment of debts, 
or carrying into execution the executory contracts with reference 
to lands made by the testatrix. A conveyance made by the execu- 
tor for any other purpose would be without authority, and no title 
would pass thereby. It would not stand upon the same footing as 
one based upon a defective or irregular execution of a power, which 
equity would aid or time cure. Connolly v. Hammond, 51 Tex., 
635. While such a conveyance might be made the basis for the de- 
fense of limitations, no facts are alleged which show that appellant 
is barred from asserting his rights as against such deed. And as his 
is a legal title, the doctrine of stale demand cannot be invoked 
against him. 

It is claimed by appellant that the judgment in favor of Johnson 
and against Levi Jones was barred by limitations at the time of the 
conveyance by Stockdale to Johnson, July 27,1868. The judgment 
was rendered June 3, 1853, for the sum of $17,367. And the 
position is assumed by appellant that it was barred, and there- 
fore afforded no authority to Stockdale to make the conveyance. 

Without expressing any opinion as to what might be the effect 
upon the question by reason of the provisions of the constitution 
of 1869, it will be remembered that all limitations as to money de- 
mands, suits, ete., were suspended January 28, 1861, and remained 
so suspended until September 2, 1866. Then, counting from the 
date of the judgment to the 28th day of January, 1861, and it will 
be seen that limitations had run for seven years, seven months and 
twenty-five days. And counting from the 2d day of September, 
1866, to July the 27th, 1868, date of conveyance from Stockdale to 
Johnson, will give one year, ten months and twenty-five days, which, 
When added together, make nine years, six months and twenty 
days, as the greatest length of time that limitations could have run 
against that judgment, whereas ten years was the shortest period 
in which the statute would bar a judgment. P. D., art. 4608. 

By reason of the execution of the instrument to Jones, of April 
24, 1855, the lands situated in Jackson and Calhoun counties therein 
described stood bound for the payment of that judgment. Mrs. 
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Anderson therein admitted that she had not paid value for the land, 
and that the judgment in part was for the purchase money thereof, 
Upon these facts Johnson could have subjected the land to his judg- 
ment; and undoubtedly she was prompted to the execution of the 
instrument in order to avoid this, and secure time to have the con- 
flicting titles to the same settled. 

No payments are shown to have been made upon the judgment; 
therefore, it would amount te about $40,000 at the time of the con- 
veyance from Stockdale to Johnson in 1868. As has been seen, 
Stockdale, as such executor, was authorized to make the convey- 
ance; for, while that judgment was not against Mrs. Anderson, still 
it as effectually bound the land as if it had been against her in 
person. 

So far, then, as this branch of the case is concerned, the court 
below correctly sustained the demurrer to the petition. 

After the conveyance to Johnson, the interest the estate retained 
in the Calhoun county lands was three-eighths of one league, which 
from the allegations in the petition seems to have been conveyed by 
Stockdale as executor to the trustees of the Indianola City and Land 
Company. 

For what purpose this conveyance was made is not shown by the 
allegations in the petition; but from the recitals in the instrument 
creating the joint stock company, it appears that shares of stock 
were to be issued to Stockdale as executor in consideration of the 
land. As has been seen, such a conveyance by him would not be 
authorized by the will. 

3ut it is here claimed that there was a non-joinder of parties de- 
fendant, in that the stockholders of the company were not made 
parties. The instrument creating the company vested the legal title 
to the land in the trustees, and conferred upon them complete power 
over the same, including that toconvey the land or any part thereof. 

In Kerrison v. Stewart, 3 Otto, 160, Chief Justice Waite deliver- 
ing the opinion of the court, said: “ It cannot be doubted that, under 
some circumstances, a trustee may represent his beneficiaries in all 
things relating to their common interest in the trust property. He 
may be invested with such powers and subject to such obligations 
that those for whom he holds will be bound by what is done against 
him, as well as what is done by him. The difficulty lies in ascer- 
taining whether he occupies such a position, not in determining its 
effect if he does. If he has been made such a representative, it is 
well settled that his beneficiaries are not necessary parties to a suit 
by him against a stranger to enforce the trust; or to one by a 
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stranger against him to defeat it in whole or in part. In such cases, 
the trustee is in court for and on behalf of the beneficiaries; and they, 
though not parties, are bound by the judgment, unless it is im- 
peached for fraud or collusion between him and the adverse party.” 

Here the trustees come within that principle, and it was not 
necessary to make the stockholders parties to the suit. 

It is in effect alleged that Stockdale was, at the filing of the suit, 
acting as the executor of the last will of Mrs. Anderson. Under 
that allegation, so far as Stockdale is concerned, appellant’s right 
to an account would not be barred by limitation. 

Then it was error for the court to sustain the demurrer to and 
dismiss the petition upon that ground. 

Under our liberal system there is no valid objection to joining in 
the same proceeding the executor and the trustees of the Land Com- 
pany, and thereby securing an adjudication of the whole matter in 
one and the same proceeding. These matters are intimately con- 
nected and all grow out of the matter of the estate. 

The other matters are not so alleged as to require any considera- 
tion. 

Our conclusion is that the court erred in the particulars indicated, 
and that the judgment ought to be reversed and the cause remanded, 


REVERSED AND REMANDED. 
[Opinion adopted June 10, 1884.] 





Marx & Kempner v. T. L. CAtpWELt ET AL. 
(Case No. 5167.) 


1. STATEMENT OF Facts — PRACTICE.— When there is nothing in the transcript 
showing that a statement of facts, filed after the adjournment of the court 
for the term, was filed under an order of court entered of record during 
the term, no assignment of error referring to charges of the court can 
be considered, unless the charges were so clearly against the law as to be 
erroneous under any state of facts that could be possibly shown under the 
pleadings in the case, 


Apprat from Young. Tried below before the Hon. B. F. Will- 
iams. ; 


Finlay & Holman, for appellant. 
Arnold, Glascow & Arnold, for appellee. 
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Wii, Curer Justice.—The term of the court at which this 
cause was tried adjourned on the 8th day of November, 1883. The 
statement of facts was made out, signed and filed on the 10th day 
of the same month. There was no order of court made, so far as 
the transcript shows, allowing the statement of facts to be filed-after 
the adjournment of court for the term. Under the frequent de- 
cisions of this court firmly settling the practice on that subject in 
accordance with the provisions of our Revised Statutes, the state- 
ment of facts cannot be taken into consideration. All the assign- 
ments of error refer to the charges of the court, and these cannot 
be revised without a statement of facts, unless they were so clearly 
against law as to be erroneous under any state of case that could 
possibly arise under the pleadings of the parties. So far from this 
being the case in the present instance, the charge seems a pretty 
fair exposition of the law upon the questions of which it treats, and 
in the state of the record as we are authorized to consider it, shows 
no error for which the judgment below should be reversed. It is 
therefore affirmed. See Ross v. McGowen, 58 Tex., 603; R. R. Co. 
vw McAllister, 59 Tex., 349; Lanier v. Perryman, 59 Tex., 105; 
Trewitt v. Blundell, id., 253. 
AFFIRMED. 

[Opinion delivered June 24, 1884.] 





Fietp & Co. v. T. 


(Case No, 5229.) 





F. Fowrer. 


1, PLEADING — TRIAL OF RIGHT OF PROPERTY.— Under art, 4335, R. 8., the ap»- 
pearance of the defendant entered on the minutes of the court, in an action 
for the trial of the right of property, whether such appearance be made in 
person or by attorney, has all the effect of an answer in preventing a judg-- 
ment by default, until he refuses to join issue under the directions of the 
court. 

2. Same.— The effect of such an entry of appearance continues, after the attor-- 
ney withdraws from the case, so long as no order is entered setting the ap- 
pearance aside, until the defendant refuses to join issue in the time prescribed’ 
by the court. 

8, PRACTICE — AGREEMENT OF COUNSEL — JUDGMENT BY DEFAULT.— A\ party 
to an action for the trial of the right of property, whose attorney after en- 
tering an appearance had abandoned the case before pleading, received from 
the attorney of the opposing party the promise that, under the circum- 
stances, he would take no action in the case without notifying him. He was 
notified, but the notice was so short that he could not reach the court-house 
in time to preventa judgment against him. Held, that the judgment by 
default should have been set aside, and this, though it was taken on the ap- 
plication of the partner of the attorney who had promised to give notice, 
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Apprat from McLennan. Tried below before the Hon. B. W. 
Rimes. 

This was an appeal prosecuted by Geo. W. Jackson, who was one 
of the sureties on a claimant’s bond executed by Field & Co., to re. 
verse a judgment rendered against him on the bond by default, on 
the 7th day of December, A. D. 1883. 

In the spring of 1883, a writ of execution was issued out of the 
district court of McLennan county, Texas, in cause No. 3842 on 
the docket of said court, in favor of Tilman F. Fowler v. ©. P, 
Field. By virtue of this writ the sheriff of McLennan county, on 
the 25th of April, 1883, levied upon and took into his possession 
about three hundred head of sheep as the one-half interest and 
property of C. P. Field in the sheep in herd at the ranche and prem- 
ises of Field & Co. in McLennan county; the sheep were valued by 
the sheriff at $750. 

On the 3d day of May, 1883, Field & Co., a partnership composed 
of W. W. Field, H. C. Anderson and Caroline F. Joyner, filed an 
affidavit as claimants of the property, alleging that the property 
was not the property of Chas. P., alias Clarence P. Field, as stated 
in the levy, but was in fact the property of Field & Co. 

On the same date Field & Co. filed their claimant’s bond, on 
which the appellant Geo. W. Jackson, and one Monroe W. Duncan, 
were sureties. On the 18th day of May, A. D. 1883, an appearance 
was entered in behalf of both parties. No order was then made by 
the court directing the formulation of issues, and no issues were in 
fact presented. 

On December 7, 1883, D. A. Kelley, one of the attorneys of 
the claimants, and who had made an appearance in the cause in 
May, 1883, had the name of himself and of his partner, M. D. Her- 
ring, stricken from the docket as attorneys for defendant, and 
thereupon a judgment by default was awarded the plaintiff, with- 
out further notice. 

The judgment was against the claimants for the sum of $860, 
and for costs. 

On the next day, December 8, the appellant filed a motion to set 
aside the judgment by default, which stated, amongst other things, 
that on the 6th of December the appellant called to see the attor- 
neys previously employed by Field & Co., in reference to the 
defense of the suit, and was informed by them that they would 
not defend the case,—their fee not having been paid or secured; 
that said attorneys expressed the opinion that the case would 
not be tried at that term of court, and that it was probable that 
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the claim of defendant would not be resisted by plaintiff, and 
advised the appellant to call on the attorneys of plaintiff to as- 
certain their purpose with reference to the prosecution of the suit; 
that he did so call on John T. Flint, one of the attorneys of plaint- 
iff, and conferred with him in reference thereto; that he was in- 
formed by Flint that it was not then determined what action 
they would take in the matter, but that before any action was 
taken they would notify appellant of their determination with ref- 
iW) erence to the prosecution of the suit; that this promise was made 
onthe 6th day of December, 1883. That on the morning of the 
7th, appellant was notified by message that the case was about to 
} be called in court; that he immediately went to the court-house, 
and when he reached there, he was informed that judgment had 
} already been taken by default, etc. That he failed to cause issues to 
be presented and an appearance to be made, because he relied upon 
}) these representations; that he was induced by the representations 
| of plaintiff's attorneys to believe that they were undecided whether 
or not they would attempt to subject the property in controversy 
to the payment of plaintiff's debt. He further stated that the 
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» defendant had a good, legal and equitable title to the property 
) seized and that C. P. Field had no interest in it. This motion was 
sworn to. 

i Another motion was filed by appellant on the same day to set 


F aside the judgment by default as having been prematurely entered, 
and at the same time a tender of issues was made and filed in behalf 
of defendant. 

On the 13th of December appellee filed two separate answers to 
the motions,— neither of which were sworn to,— and the answer re- 
lating to the promises of Flint, set out in appellant’s motion fora 
new trial, was signed alone by Anderson, and was upon “ informa- 
tion and belief,” and not sworn to. 

On the same date appellee filed a number of special exceptions 
calling in question the sufficiency of appellant’s motions. The court 
sustained the exceptions to one of the motions of appellant, and 
overruled the other motion, from which orders this appeal was prose- 
cuted. 


: | Jones & Kendall and A. M. Jackson, Jr., for appellant, cited, on 
their proposition that it was error to overrule the motion to set aside 
the default, Spencer v. Kinnard, 12 Tex., 187. 


Anderson & Flint, for appellee. 
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Wii, Curer Justice.— Our Revised Statutes provide that, when 
a plaintiff in an action for the trial of the right of property appears, 
and the defendant fails to appear, or neglects or refuses to join issue 
under the direction of the court within the time prescribed for 
pleading, the plaintiff shall have judgment by default as in other 
eases. Art. 4385. The result of this provision is to give to an ap 
pearance by the defendant all the effect of a plea in an ordinary 
case in preventing a judgment by default until such time as he shall 
refuse to join issue under the direction of the court. 

How this appearance is to be effected is not prescribed, but when 
the parties come into court, as in this case, and have an entry made 
upon the minutes that they have appeared, it is sufficient to prevent 
the consequences of a failure to appear on either side. The appear. 
ance may be either in person or by attorney, and its effect continues 
until it is withdrawn or set aside, or the defendant fails to join issue 
when one is directed by the court. 

In this case, after the appearance of both parties had been reg- 
ularly entered, and before any issue had been directed by the court, 
a judgment by default was entered against the defendant. The only 
reason given for this in the record is because the defendant’s attorneys 
had retired from the defense of the cause. It is not shown that 
they withdrew the appearance, or that the court set it aside at their 
request. It is contended, however, that by force of their abandon- 
ment, the appearance which they had previously entered for their 
clients was set aside, and availed the defendant no further. We 
fail to see the force of this idea. The original appearance, as we 
have seen, could have been made without the aid of an attorney, and 
eertainly its continuance depended in no wise upon the continued rep- 
resentation of the defendant’s interests by any particular attorney or 
-by any attorney at all. Moreover, the retirement of counsel from 
the prosecution or defense of a cause does not set aside all steps, and 
cancel all action previously taken by them in its management. Their 
client is still entitled to the benefit of all pleadings and other papers, 
or entries made by them. 

It may be true that, with leave of the court, an attorney, so long 
as he still represents one of the parties, though upon the eve of 
abandoning a cause, may withdraw an appearance made by him or 
pleas filed in its defense, and leave his client to the mercy of his 
adversary. The court may, probably, in such case presume that he 
had authority to that effect, and leave him and his client to settle the 
damages, if any, resulting. from his desertion. Henck v. Todhunter, 


7 Harr. & J., 275. 
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But the intent to do so must clearly appear, and the record should 
ositively show that the pleadings or entries or other proceedings 
were withdrawn, or they will still remain in the cause, and have the 
same effect upon it as if the party for whom they had been filed 
were still represented by an attorney. We think the abandonment 
by the attorneys of the defense of the present suit merely left the 
daimant without counsel to represent him, but did not make it the 
proper subject of a judgment by default. 

But if the judgment had been properly rendered originally it 
should lave been set aside upon the motion for that purpose filed 
by the appellant. It was clearly shown that one of the attorneys 
for the appellee had promised him on the day before the judgment 
by default was entered, that he would notify him before taking 
any action in the case. Italso clearly appears from the facts recited 
in the motion that this promise was made in view of the fact that 
the counsel previously employed in the defense had signified their 
determination not to appear in it any longer. They had been em- 
nloyed by the claimants, who seem to have deserted the cause and 
left their surety, the appellant, to provide as best he could for its de- 
fense. The favor extended to Jackson was intended to give him an 
opportunity to provide counsel in case they should be needed in the 
farther defense of the suit. It was not fulfilled by a notice given 
to Jackson in so short a time before the judgment was taken that 
he could not, after receiving the notice, reach the court-house in time 
to prevent its being entered up. It may be true that the attorney 
taking the jadgment did not know of the promise made by his as- 
sociate and partner, and hence the apparent breach of the agreement. 
But the appellant had every reason to suppose that the agreement 
would be made known to the other attorney, or if not, that the one 
giving the assurance would see that it was fully complied with. He 
certainly cannot be made to suffer for the default of the party upon 
Whose promise he relied, by reason of which he was led into a 
seeming neglect of his cause. The facts set out in the motion are 
verified by affidavit and are not contradicted in the same manner 
by the appellee. Hence they must be treated as true; and so con- 
sidering them, we think they showed sufficient cause for setting aside 
the judgment by default, and that the court erred in permitting it 
to stand. For which error of the court the judgment is reversed 
and the cause remanded. 

REVERSED AND REMANDED. 
LOpinion delivered June 24, 1884.] 
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Austin & N. W. R’y Co. v. W. M. Dantets. 


(Case No. 5014.) 










1. LIEN OF LABORERS ON RAILWAY — STATUTE CONSTRUED.— The act of Febru- 
ary 18, 1879 (R. S., Appendix, p. 4, sec. 1), creates such privity between 
mechanics, laborers and operatives and a railway company, for whose bene- 
fit the labor contemplated by the act is performed, as entitles the former to 
maintain an action directly against such company to enforce the lien which 
the statute gives for their benefit. 

2. SAME— STATUTE CONSTRUED.— Work done under an agreement with a sub- 
contractor on a railroad to cut and manufacture a specified number of crogg- 
ties, at a designated price, is not the work of a contractor, builder or 
material-man, in contemplation of the statute, but those performing it are 
laborers under a subcontractor, and, as such, entitled to the lien given by 
the statute above referred to. Such a lien is assignable and passes with the 
assignment of the account. 

8. EVIDENCE— OPEN ACCOUNT.—To enforce such a lien, proof must be made 

that the labor was performed at the instance of the subcontractor, and 

‘*that the wages are due.” Such an account is not admissible in evidence 

under a sworn statement as to its correctness as an *‘ open account,” within 

the meaning of art. 2266, R. 8. 





























Arrrat from Williamson. Tried below before the Hon. A. §, 
Walker. ' 

W. M. Daniels brought his suit against the Austin & Northwest- 
ern Railroad Company, Sandford & Son, contractors, and G. G, 
Anderson, a subcontractor, to recover of Anderson, as subcon- 


tractor and the immediate employer of plaintiff and his assignors, and i 
of Sandford & Son, a balance of, $1,535.69 for the value of labor 

° . . . x 
alleged to have been performed by plaintiff for Anderson in making “J 


twenty-one thousand nine hundred and nine cross-ties; also fora 
balance of $284.60 for labor alleged to have been performed by 
Smith & Lux for said Anderson in making, cutting and hauling 
cross-ties and chopping wood; and also for a balance of $212 for 
labor alleged to have been performed by one W. Y. Carter for 
Anderson in hauling cross-ties, piling the same, and in cutting cord- 
wood. Plaintiff claimed to hold the Smith & Lux and Carter 
claims by assignment. Plaintiff sought personal judgment against 
Anderson and Sandford & Son for the amount of the claims, and a 
foreclosure of the statutory lien against the railroad and its equip- 
ments of the Austin & Northwestern Railroad Company, under the 
provisions of the act of February 18, 1879. 

The defendant, the Austin & Northwestern Railroad Company, 
answered by demurrer, general and special, the general issue and a 
special answer. 
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Sandford & Son filed general demurrer and general denial. 
Defendant Anderson made default. 
The case was tried before the court without a jury and resulted : 
in a judgment in favor of plaintiff against Anderson for $2,202.27, 
with a foreclosure of the statutory lien against the Austin & North- 
western Railroad Company, with order of sale of its railroad, equip- 
ment, etc., to the extent of $2,167.78; also, judgment in favor of 
Sandford & Son against plaintiff for costs. 
| The railway company alone appealed. 


Robertson & Williams, for appellant. 


a 


No briefs on file for appellee. 





Wacker, P. J. Com. App.— The first and second assignments of 
error are to the effect that the court erred in overruling the general 
demurrer and special exceptions of the defendant to the plaintiffs 
petition. 

Plaintiff alleged that on October 1, 1881, appellant was construct- 
ing and operating its railroad through Williamson, Burnet and 
Travis counties; that the defendants Sandford & Son were the 
original contractors with said company in constructing, building, 
furnishing cross-ties, wood and other material in constructing the 
said road through said counties; that the defendant G. G. Anderson 
was a subcontractor under said Sandford & Son; that during the 
months of October, November and December, 1881, and January 
and February, 1882, plaintiff, at the request of said Anderson, sub- 
contractor, “performed certain labor in the construction of the 
Austin & Northwestern Railroad, to wit, in cutting and manufactur- 
ing twenty-one thousand nine hundred and nine cross-ties, which said 
labor was reasonably worth twelve and one-half (12 1-2) cents each 
1 cross-tie, amounting to the aggregate sum of $2,738.62 1-2; that 
he has been paid $1,202.93 on said amount, leaving a balance of 
$1,535.69.” Plaintiff then alleges that said Smith & Lux and said 
W. Y. Carter, during the same months, at the request of said Ander- 
son, subcontractor, also performed certain labor in the construction 
= and operation of said railroad, to wit, in manufacturing and haul- 
= ing cross-ties, chopping and piling wood, piling cross-ties, etc., the 
— balance claimed to be due Smith & Lux being $284.60, and to W. 
Y. Carter $212. 

The plaintiff alleged that Smith & Lux and W. Y. Carter trans- 
ferred to him for a valuable consideration their said claims, of which 
he is the legal holder and owner. 
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The special exceptions of appellant to the sufficiency of the peti- 
tion are as follows: 

“1. It states no cause of action against this defendant. 

“9. The facts constituting plaintiff's alleged cause of action are 
not set forth with sufficient certainty. 

“3. The facts averred, if true, do not create a lien upon the rail. 
road, equipments, etc., of this defendant. 

“4. No privity of contract between this defendant and plaintiff, 
or between this defendant and plaintiff's alleged assignors, is shown, 

5. It does not appear therefrom that there is anything due and 
owing or to become due and owing from this defendant to said 
Sandford & Son under the alleged contract between it and them 

“6. Because under the allegations of said petition it appears that 
plaintiff is seeking to enforce against this defendant’s road-bed, ete., 
the lien of a contractor, builder or material-man when no such lien 
is given by law. 

“7. Because, in its averments of fact, said petition is vague, in- 
definite, inconsistent and uncertain. 

“8. Because it cannot be determined therefrom whether any labor 
has been expended, nor by whom, in the construction, repair or op- 
eration of this defendant’s railroad and railroad equipment.” 

This action is based, so far as appellant is concerned, upon the act 
of February 18, 1879, entitled “ An act to protect mechanics, labor- 
ers and operators on railroads against the failure of owners, con- 
tractors and subcontractors or agents to pay their wages when due, | 
and provide a lien for such wages.” Appendix, R. S., p. 4. See . 
tion 1 provides “that all mechanics, laborers and operatives, who 
may have performed labor in the construction or repair of any rail- 
road, locomotive, car or other equipment to a railroad; or who may 
have performed labor in the operating of a railroad, and to whom “FF 
wages are due or owing, shall hereafter have a lien prior to all others 
upon such railroad and its equipments for such wages as are unpaid.” 

Section 2 provides that “in all suits for wages due by a railroad 
company for such labor as heretofore mentioned, upon proof being 
satisfactorily made that such labor had been performed, either at 
the instance of said company, a contractor or subcontractor or 
agent of said company, and that such wages are due, and the lien 
given by this act is sought to be enforced, it shall be the duty of 
the court having jurisdiction to try the same, to render judgment 
for the amount of wages found to be due, and to adjudge and order 
said railroad and equipments, or so much thereof as may be neces 
sary, to be sold to satisfy said judgment.” 
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Clearly, this statute creates by its express terms such privity be- 
tween “mechanics, laborers and operatives,” and the railroad com- 
pany for whose benefit the labor contemplated by the act is 
performed, as entitles the former to maintain an action directly 
against such company to enforce the lien which the statute gives 
therefor to the class of persons enumerated in the act. 

It is urged as one of the grounds of exception, however, that the 
lien sought here to be enforced is that of a contractor, builder or 
material-man, and that no such lien is given by the é@tatute in ques- 
tion. 

We are of opinion that the contract set forth in the petition shows 
that the work performed by the plaintiff and his assignors was done 
neither as a contractor, builder nor material-man, but was the work 
of Jaborers who were employed and engaged by a subcontractor to 
perform and to do the work and labor set forth in the petition. The 
labor of manufacturing cross-ties at a specified price, for each cross- 
tie thus manufactured, or for their reasonable value, to be paid by 
the subcontractor, we think, is clearly the work of the Jaborer, and 
is not to be confounded with the fulfillment of a contract to furnish 
and deliver a certain quantity of cross-ties at an agreed rate of com- 
pensation, in the capacity of contractor. Those persons who en- 
gage in the manual labor of cutting, hewing and otherwise preparing 
the timber for suitable use as cross-ties, at the instance and request 
of the contractor or subcontractor, are the laborers who do that 
work, and we think the court did not err in thus treating the 
plaintiff's claim for lien against the appellant. 

The other specified exceptions to the petition are not, we think, 
well taken, and. are not of a character to require any special discus- 
sion. 

It is farther contended by the appellant “that, if any laborer’s 
lien existed in favor of Smith & Lux and W. Y. Carter, such lien 
was a personal privilege of the laborer under the act of February 
18, 1879, and did not vest in plaintiff by assignment of the accounts. 
This question has been decided, and we think correctly, by the court 
of appeals (Tex. & St. Louis R. R. Co. v. Allen & Humphreys, W. & 
W. Rep., sec. 570), in the construction of this statute, holding that 
the lien is assignable, and passes with the assignment of the ae- 
count. See, also, R’y Co. v. McMullen, id., p. 64. 

The third, fifth and sixth assignments relate to the admission of 
evidence, and are as follows: 

“3. The court erred in admitting said accounts and affidavits as 
set forth in defendant’s bill of exceptions as against the defendant 
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G. G. Anderson, as well as against this defendant, because the 
claims sued on are not open accounts within the purview of article 
2266, Revised Statutes.” 

“5. The court erred in admitting said accounts and affidavits, as 
set forth in defendant’s bill of exceptions, as against this defendant, 
to establish the lien as claimed by plaintiff, because the alleged lien 
against this defendant is not an open account within the meaning 
of the statute, and because the evidence so admitted was inadmis- 
sible and incompetent to establish such statutory lien. 

“6. The court erred in admitting said accounts and affidavits for 
any purpose over defendant’s objections as shown by said bill of 
exceptions.” 

These assignments of error are well taken. The items of account 
relied on by the plaintiff, as constituting his cause of action, were 
not open accounts within the meaning of article 2266, Revised Stat- 
utes. The subject has been so fully expounded in recent cases that 
we deem it sufficient to refer to them as decisive in this case. The 
evidence objected to, and which was admitted, constituted all the 
evidence introduced to establish the accounts, and the judgment 
was predicated upon it. 

It was essential, under section second of the act, in order to en- 
title the plaintiff to have the benefit of the lien claimed, to make 
satisfactory proof that the labor had been performed at the instance 
of the subcontractor, and “that such wages are due.” The failure 
to make such proof by competent and admissible evidence must 
have the effect to reverse the judgment and remand the cause. 
On the question involved as to what character of accounts are ad- 
missible under sworn statements as to their correctness, as “ open 1 
accounts ” within the meaning of article 2266, Revised Statutes, see | 
McCammant v. Batsell, 1 Tex. Law Review, 337; Tex. & St. Louis 
R. R. Co. v. Smith, 2 Tex Law Review, 366; Murray v. McCarty, 3 
Tex. Law Review, 94. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 
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REVERSED AND REMANDED. 


[Opinion adopted June 24, 1884.] 
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E. G. Hawnricx v. W. A. Dopp. 
(Case No. 5075.) 


ALTERATIONS — CIVIL LAW.— The civil law was extremely strict in guarding 
against fraudulent alterations of public documents, and the officers who 
acted under it will be presumed to have been familiar with its require- 
ments. 

Same.— The civil law required that a public document be clearly written, 
without blanks, erasures, obliterations or corrections, especially in the 
substantial parts; or where corrections were made, that they should be au- 
thenticated at the foot by the officer. Not only should the words substi- 
tuted and validated be shown, but also the words abandoned and made 
void (following Hanrick v. Cavanaugh). This rule applies as well to the 
testimonio as to the protocol of a title. 

SAME — MEXICAN GRANT.— Reference may be had to the testimonio of a 
title, if it be in existence, to test by its appearance whether a change ap- 
parent on the face of the protocol was made before or after the title issued, 
FacT CASE— VERDICT.— See statement of case and opinion for facts which 
were held to fairly support the verdict of a jury finding forgery in the 
protocol of what appeared to be a grant of eleven leagues of land, dated 
in 1833. 

DIVESTING TITLE.— Under the Mexican law, as under the common law, an 
estate granted by the government cannot be afterwards divested upon 
mere surmise or suggestion. A formal conveyance or a regular proceeding 
was requisite to divest title. 

ABANDONMENT — GRANT.— When two grants, each for eleven leagues, were 
shown in the name of the same grantee, the failure to show that a testi- 
monio issued of the first grant raises no presumption that it was aban- 
doned before the second grant issued. 

FORGERY — EVIDENCE.— On an issue of forgery of what purported to be the 
protocol of a grant, it was not error to admit in evidence certified copies 
of sketches, maps and surveys nearly contemporaneous, made by those 
who participated in procuring the grant, and having reference to it, to be 
considered with other facts in evidence relating to the issue of forgery of 
the grant. Following Hanrick v. Cavanaugh, 60 Tex., 1. 


. ABANDONMENT — EVIDENCE.— A correspondence by letter between a commis- 


sioner of the general land office and a county surveyor is not admissible to 
affect the question of title to land in a controversy between other parties; 
nor can a letter from the commissioner of the general land office be 
admitted to show an abandonment of title by one in whom it has once 
vested. 

ABANDONMENT.— A title which has once vested cannot be divested by a 
mere declaration of abandonment. Following H. & T. C. R. R. Co. 
McGehee, 49 Tex., 489, and Hanrick v. Cavanaugh, 60 Tex., 1. 

EVIDENCE — JUDGMENT.— When, in trespass to try title, it is not shown that a 
judgment offered in evidence was rendered in a suit involving the title, or 
that the defendant against whom it is offered was a party to the former 
suit or in privity with some one who was, it should be excluded. 

CONSTITUTION CONSTRUED.— Sec. 2 of art. 14 of the state constitution, pro- 
hibiting locations on lands “titled, or equitably held,” has no application to 

land claimed to be covered by a forged grant, and does not prevent a pre- 

emptor from establishing his pre-emption on the same, 
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Aprrat from Williamson. Tried below before D. W. Doom, 
Esq., Special Judge. 

This case involved the validity of the same grant to eleven 
leagues of land situated in the colony of Austin & Williams (now 
in Williamson county) which was involved in the case of Hanrick », 
Cavanaugh, 60 Tex., 1. Reference is made to the very lengthy 
statement deemed necessary in that case for a more clear understand. 
ing of this. The appellant relied on the protocol or act of posses- 
sion of a grant for eleven leagues of land to Rafael de Aguirre. 
In this case Dodd, the defendant, claimed one hundred and sixty 
acres of the land alleged to be covered by the grant, under a pre- 
emption claim, originating on the 14th day of September, 1874, 
The defense was forgery of the grant, which it was urged consisted 
not in the forgery of the name of Lesassier, the officer who signed 
the grant, or of his assisting witnesses, but in changing the name of 
the grantee in the protocol and the description of the land granted, 
as well as the reference in the grant to the date of the concession 
by virtue of which the title was extended. These changes, it was 
claimed by the defendant, were made by erasing words and letters 
and parts of words, and substituting others, without revealing the 
erased words and invalidating them in the notes of emendation be- 
fore the grant was signed. The words changed were noted by 
validating the new word, but the old words were not named in the 
foot-notes, or revealed and invalidated in terms. 

The forgery charged was of the protocol or matrix of the grant, 
and not of the testimonio, which was not in evidence. It was con- 
tended by the defendant that the title, when issued, was a grant to 
one Perfecto Valdez, whose name still appeared in the grant in the 
habendum clause, and to whom a concession had issued on the 13th 
day of July, 1830. That the name of Perfecto Valdez had been 
erased in the granting clause, and that of Rafael de Aguirre inserted, 
letters and parts of letters of the original name being preserved. 
The date of the concession to Aguirre was the 14th of June, 1830, 
and it was contended that the grant showed on its face a change in 
the reference to the concession in which jit issued from “13th of 
July” to “14th of June.” 

Photographic copies of the grant were used on the trial, which 
De Bray, the Spanish translator in the general land office, after in- 
specting, stated revealed the alterations and changes as shown by 
their original. His testimony, pointing out and showing those 
changes as they appeared in the original, was objected to for tho 
following reasons: 
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1. The changes are in writing. 

2. The changes, whatever they may be, are manifest to the jury 
on an inspection of the photographs, as much so as they are to the 
witness. 

3. It is not competent for the witness to explain orally to the 
jury what he may see, or think he sees, the jury being as able to 
see as he is. 

4, The paper fully explains itself. 

5. If there be a defect in the paper, it is latent, and cannot be 
explained save by appealing to the whole instrument — not only 
of the final title itself, but to the preceding parts on which the final 
title is founded. 

The objections were overruled, and the witness De Bray testified 
in regard to those alleged changes. 

His testimony was, in the main, about as detailed in Hanrick ». 
Cavanaugh, 60 Tex., 1. 

With a copy of the protocol in his hand, Col. De Bray pointed 
out the erasures, substitutions, interlineations and emendations, and 
how they were made, and what sort of pen and ink he thought was 
used. Ie said the whole instrument, including the alterations and 
foot-notes, was in Samuel M. Williams’ handwriting, but the last four 
words, “tambien, tambien, Junio, Junio,” were a little cramped, 
and did not resemble the bold handwriting of Samuel M. Williams. 
That tbe alterations were all noted by mentioning the substitated 
words above the signatures of the alcalde and assisting witnesses. 

He held in his hand two photographic copies of the last page of 
the protocol, both taken from the same negative under his super- 
vision. In one of these copies the four lines of foot-notes at the 
bottom of the protocol had been rubbed out; in the other they had 
not been interfered with. He said that the one with the foot-notes 
in it represented the usual space that Lesassier, in signing his titles, 
left between the last line of the writing and his signature, but the 
one with the foot-notes rubbed out showed double the space usually 
left by him between the last line of the writing and his signature, 
and considerably greater space than he ever saw in any title in the 
general land office issued by Lesassier. That he had examined Lesas- 
sier’s titles. in the land office, to see if any ef them had so great 
adistance between the writing and signature as would be in our 
title with the foot-notes erased, and he did not find one. He also 
exhibited a photographic copy of the last page of the Thomas dela 
Vega title, which was also made under his direction, and said it was 
a fair specimen of the last page of Lesassier’s title. He stated that 
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it had the same space between the writing and Lesassier’s signature 
that this title had with the foot-notes in it, and double the distance 
it had with the foot-notes rubbed out. 

The record, among much other evidence, showed: 

1. Two final titles to Rafael de Aguirre (if the one relied on by 
appellant was genuine) to different eleven leagues of land, on one 
and the same concession, each signed by the same assisting witness, 
and extended by the same alcalde, Lesassier. 

2. The survey of the eleven leagues in controversy was without 
date. 

3. The first title extended was for eleven leagues on the Brazos 
river, and dated October 4, 1833; the second title was for ten 
leagues in controversy on the San Gabriel and one league elsewhere, 
and dated eighteen days afterwards, October 22, 1833. 

4, The title in controversy was in the handwriting of Samuel M, 
Williams, one of the company of Austin & Williams, colonial em- 
presarios (except the last words “ tanbien Junio-Junio Vaien”), who 
acted under what was claimed an irrevocable power of attorney, in 
which Aguirre renounced to him all his rights and interests. 

5. Williams, as such attorney and party in interest, applied, if the 
title be genuine, to the alcalde at San Felipe de Austin, October 4, 
1833, for title of possession to the eleven leagues in controversy on 
the San Gabriel, as the title now reads, and on the same day of the 
same year he applied on a copy of the same concession to the same 
alcaide of San Telipe de Austin (Lesassier) for the eleven leagues 
for the same Aguirre on the Brazos river, title to which was issued 
the same day (October 4, 1833). 

A Spanish copy of the protocol, recorded in Milam county in 
1838, containing the words of the protocol of the Williamson 
county land as they now appear (except the last four lines, which 
are written in words which it was claimed validated the apparent 
alterations of the original), was read in evidence. 

It was claimed by appellant, that, no matter whether the altera- 


tions in the protocol were made according to law or not, they would 
not affect the legality of the title as a title to Aguirre, contending 
that the question of legality of the change could not be raised in 
this case, and was foreign to the issue of forgery. 

In 1830 Perfecto Valdez obtained a concession for eleven leagues 
of land, and with the permission of the empresario it was surveyed 
on the east bank of the Brazos river. The theory of the appellant, 
in accounting for the changes apparent on the face of the grant, 
was as follows: That Saml. M. Williams, the empresario, who 
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usually prepared the land titles in his colony, wrote one for Valdez 
for the land surveyed for him on the Brazos, and had it ready to be 
signed by the alcalde and delivered to Valdez upon his complying 
with the usual conditions, and making application for the title; 
that it did not appear that Valdez ever made application for the 
title, and for this or some other cause it was not signed by the al- 
calde and delivered to him, as at first contemplated ; that this blank, 
unsigned title being already written out in due form, and being 
upon stamp paper, which was valuable and difficult to procure, and 
not being needed as a title to Valdez, was utilized by Saml. M. 
Williams in preparing the Aguirre title; that he erased Valdez’s 
name and substituted that of Aguirre; he also erased the river 
Brazos and substituted San Gabriel, and interlined Cow Bayou; 
that he also changed some dates which corresponded with the con- 
cession and orders issued for Valdez, so as to make them correspond 
with the Aguirre concession and orders; that it was thus changed 
from an unsigned title to Valdez for eleven leagues of land on the 
Brazos, to an unsigned title to Aguirre for eleven leagues of land 
on San Gabriel and Cow Bayou; that these substitutions and in- 
terlineations were all noted at the foot of the title by Saml. M. 
Williams, and validated; that it was then signed in due form by 
the alcalde and assisting witnesses; and that in changing the Val- 
dez blank title, so as to utilize it as a title to Aguirre, as above 
stated, Saml. M. Williams omitted in one place (in the habendum 
clause) to erase Valdez’s name and substitute Aguirre’s, and it was 
signed by the alcalde, and now appears with Valdez’s name in it. 
(This was urged as an objection to the title.) 

There was a great mass of evidence detailed on both sides, which 
the limits of a report, already transcended, will not permit to be de- 
tailed. The above, in connection with the statement made in Han- 
rick v. Cavanaugh, 60 Tex., 1, involving the validity of the same 
title, and with the following instructions asked by appellant and re- 
fused, must suffice. The charges thus asked and refused were as fol- 
lows: 

“Forgery is the making of a false instrument in writing without 
lawful authority, with intent to injure or defraud, purporting to be 
the act of another, in such manner that the false instrument so made 
would (if the same were true) have created, increased, diminished, dis- 
charged or defeated any pecuniary obligation, or would have trans- 
ferred, or inany manner have affected, any property whatever. He 
is also guilty of forgery, who, without lawful authority and with in- 
tent to injure or defraud, shall alter an instrument in writing then 
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already in existence, by whomsoever made, in such manner that the 
alteration would (if it had been legally made) have created, increased, 
diminished, discharged or defeated any pecuniary obligation, or 
would have transferred, or in any manner haveatfected, any property 
whatever. 

“2. When forgery is sought to be established by circumstantial evi- 
dence alone, of an ancient document over thirty years old coming 
from the proper custody, and under which rights have been claimed 
for that period of time, the proof should clearly satisfy the mind of 
the fact of forgery before the fact is found. 

“3. The defendant in this cause has filed an affidavit charging that 
the original of the certified copy of the final title to Rafael de 
Aguirre, the testimonio of the power of attorney from Rafael de 
Aguirre to Samuel M. Williams, dated 5th of May, 1832, and the 
deed from Rafael de Aguirre to Asa P. Ufford, dated 1st of May, 
1840, are forgeries. You, the jury, are instructed that the said 
affidavit of forgery is not evidence before you, and of itself consti- 
tutes no proof or evidence of forgery, and you will not consider it 
for any purpose whatever. 

“4. The plaintiff has placed in evidence before you — 

“(1) A certified copy of the original grant to Rafael de Aguirre 
for eleven leagues of land, dated the 22d of October, 1533, for the 
land mentioned therein. 

“ (2) The testimonio of a power of attorney from Rafael de Aguirre 
to Samuel M. Williams, dated 5th of May, 1832, authorizing said 
Williams to sell said land. 

“ (3) A deed from Rafael de Aguirre, by his attorney, Samuel M. 
Williams, dated 1st of May, 1838, to Asa P. Ufford for the eleven 
leagues. 

“(4) A deed from Asa P. Ufford to Joseph Ufford, dated 11th of 
August, 1850, for the land in controversy, embraced in said eleven 
leagues of land. 

*(5) Deed from Joseph Ufford to Edward Hanrick, dated 9th of 

, 1855, for said eleven leagues of land. 

“The foregoing papers (in writing), the jury is charged, vested in 
Edward Hanrick a good and valid title to said eleven leagues of 
land, and if you believe from the evidence that the plaintiff is the 
heir of the said Edward Hanrick, then you wili find a verdict for 
the defendant.” 

. . + (The tenth instructed the jury to the effect that the land 
vttice copy of the grant to Aguirre, and the several deeds under 
him in evidence, in connection with proof of plaintiff’s heirship, were 
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sufficient to vest title in plaintiff unless the plea of forgery was 
established. It also informed the jury that the erasures, changes, 
obliterations and interlineations in the title were fully accounted 
for.) 

“There is no evidence before you, such as the law requires, tend- 
ing to establish that a final title was ever issued upon the conces- 
sion to Perfecto Valdez, or that such a title was ever delivered to 
him or to any one for him, nor can you infer that such title was in 
fact issued or delivered from the fact that Valdez had a concession 
and had asurvey made and mapped. On the contrary, you are bound 
to presume, in the absence of the production of such final title, that 
none Was ever issued and delivered. 

“11. The testimonio of the power of attorney from Rafael de 
Aguirre and others to Samuel M. Williams, dated May 5, 1832, and 
admitted in evidence before you as a link in plaintiff’s chain of title, 
having been passed upon by the court, and there being no evidence 
before vou impeaching it, 1 instruct you that said testimonio stands 
before you asa valid, legal and sufficient link in plaintiff’s chain of 
title to the land in controversy, and you will so regard it. 

“12. The deed from Rafael de Aguirre by his attorney, Samuel M. 
Williams, to Asa P. Ufford, dated 1st day of May, 1838, has been 
admitted in evidence before you by the court, and there being no evi- 
dence before you impeaching it, you will consider it a valid, legal 
and sufficient link in plaintiff’s chain of title.” 


Walton ce hill, Goodrich & Clarkson. E. mA Gurley and D. G. 
Smith, for appellants, on the following proposition: “ The plaintiff 
made out a case for recovery. The defendant did not by his evi- 
dence break down plaintiff’s case. The verdict and judgment are 
against the evidence, and without evidence to support the one or 
the other. The evidence to authorize a verdict and judgment declar- 
ing an ancient public archive of the government, evidencing private 
rights, a forgery must be clear, positive, convincing and satisfactory, 
to a fair, reasonable and unprejudiced mind,” cited: Briscoe v. Bro- 
naugh, 1 Tex., 340; Davidson v. Edgar, 5 id., 496; Davis v. Loftin, 6 
id., 501; Long v. Steiger, 8 id., 462; Johnston v. Smith, 21 id., 726-9; 
Willis v. Lewis, 28 id., 191; Howard v. Colquhoun, id., 146-8; 
Marchison v. Warren, 50 id., 33; Dailey v. Starr, 26 id., 565-6; 
Randall v. Collins, 52 id., 443; Muckleroy v. Bethany, 27 id., 551- 
Woodson v. Collins & Douglas, 56 id., 174-5; Dwyer v. Con. Ins. 
Oo., 57 id., 188-4; Portis v. Hill, 30 id., 529; Zapp v. Michaelis, 58 
id., 275; Hanrick v. Jackson, 55 id., 25-33; Cox v. Cock, 59 id., 524, 
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and authorities; Hatch v. Dunn, 11 id., 717; Mapes v. Leal’s Heirs, 
27 id., 349; Styles v. Gray, 10 id., 505-6; Wait’s A. & D., § 12, Pp. 
474-6, vol. 6, and the authorities cited; Bouvier’s Law Dic., words 
Ancient Writings, vol. 1, p. 121, and authorities cited; § 2178, Paseh, 
Dig. Dec., and authorities therein cited, p. 161; Stroud v. Springfield, 
28 Tex., 662-3; Chandler v. Meckling, 22 id., 41; G., H. & §. A, 
R’y Co. v. Bracken, 59 aye 73; Greenleve, Block & Co. v. Blum, id, 

127; Clark v. Smith, id., 279; Burkett & Murphy v. Scarborough, 
id., 498, and anthorities cited; Redus v. Burnett, id., 582. 

On the proposition that the court erred in excluding the corre. 
spondence of the former commissioner of the general land office (re 
ferred to in the opinion), they cited: Wells ». yy : apne . 
Maxey v. O’Connor, 23 id., 238; Dikes v. Miller, 24 id.,425; 8 0. % 
Tex. Sup., 288, and authorities there cited. 

On the proposition that the court erred in refusing instructions 
asked by appellant, they cited: Cox v. Cock, 59 Tex., 524; Teal », 
Terrell, 58 id., 261; I. “a . N. R’y Co. v. Stewart, 57 id., 170; 
Howerton v. Holt, 23 id., 61; McKinney vw. Bradbury, Dal lam, eps, 
Wright v. Thompson, 14 ‘Tex, 563; San Antonio v. Lane, 32 id, 
415, “416; Reid v. Reid, 11 id., 593; Mitchell v. DeWitt, 20 id. 299: 
Johnson v. Timmons, 50 id., 534-6 


A. W. Terrell (with Fisher & Makemson), for the appellee, on the 
proposition that there was evidence sufficient to sustain the verdict, 
and tending to show that the grant was originally a grant to Per 
fecto Valdez, and forged so as to appear a title to Aguirre, after the 
signatures of Lesassier and the assisting witness had been obtained, 
cited: Hanrick v. Cavanaugh, 60 Tex., 1: Hill v. Nisbett, 58 Geo, 
589; Phillips on Ev., vol. 2, p. 205; Note 197, Cowen & Hills 
notes to Phillips on Ev., part 2, vol. 4, p. 366; 2 Phillips, Ev., Cowen 
& Hill’s notes, p. 482; 1 Wharton, p. 621; Ely v. Ely, 6 Mass., 4389; 
Montag ». Sinn, 23 Ill., 551; Dav v. Jewell, 18 N. H., 340; Hunt 
ington v. Finch, 3 Ohio, N. S., 345; Warring v. Smith, 2 Barb. 
Ch. R., 119; Maybee »v. Sniffin, 2 E. D. Smith (N. Y.), 1; Jackson 2, 
Osborne, 2 Wend., 555; Neil v. Case, 25 Kan., 510 (37 rem L. Rep.); 
Ferris v. Carver, 10 Cal., 589; Robie v. Sedgwick, 35 Barb. (N. Y,), 
319; Bunting ». Young, 5 Watts & Serg., 183; 9 Dana, a Ley 
III, ‘title 18, part 3; Ley XII, title 18, part 3;.Ley I, title 23, lib. 10, 
Nov. Rec. and Code de Com., art. 240; Dictionary of non Acad- 
emy, words Laspadura, Entrerenglonar, Emienda, Salvar, Sopen- 
tada, Testadura; Bell v. Quick, 1 Green, 312; Helm v. Hundly, 1 
Litt. (Ky.), 219; Nunnery v. Coulton, 1 Hawks, 222; Wright 2. 
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Wright, 2 Halst., 175; Lewis v. Payn, 8 Cow., 71; Provost v. Gratz, 
Pet. C. C., 369; Morris v. Vanderen, 1 Doll., 67; Jackson v. Malin, 
15 Johns., 293; Robinson v. Myers, 67 Penn. St., 9; Scrimer v. 
People, 33 Ill., 276, to the effect that what purports to be a record 
may be shown to be forged or altered; Starkie on Ev., 504; 1 
Greenl., Ev., § 65; Henderson v. State, 14 Tex., 513; Watson »v. 
Robertson, 15 Tex., 333; R. S., 3103. 

On the proposition that the evidence tended to show that no legal 
testimonio of a grant to the Jand on the San Gabriel as a grant to 

tafael de Aguirre ever issued, without which no title could “vest, he 
cited: Titus v. Kimbro, 8 Tex., 212, 213, 217. 

On the proposition that the words in the emendation clause of the 
grant, no matter when or by whom written, did not validate the in- 
strument, so as to make it an authentic act under laws in force, the 
words scraped off not being revealed and invalidated in terms by 
the notary, he cited: Escreche (Madrid Edition), head, Instremento 
Publico, pp. 386 et Ley—; Ley ILI, tit. 18, Part 3 3—; Ley 12, tit. 
19. d, Part 3; Ley 1, tit. a, lib. 10; Nov Rec y cod de com., art. 
240, words “ Raspadura,” “ Testadura,” “ Enterenglonor,” “ Em- 
jenda,” “salvar,” Sopuntado, as defined in the dictionary of the 
Spanish Academy. 

On the proposition that an ancient instrument to prove itself must 
appear on its face to be genuine and free from suspicion; that when 
changes, erasures and interlineations appear, the time when they were 
made becomes a question of fact for the jury, with no presumption 
as to time when they were made, if the changes are in favor of 
one claiming a benefit under them, and that he who propounds a 
deed suspicious on its face must show when changes appearing there 
were made, he cited: Hill v. Nisbett, 58 Geo., 589; Walter v. Short, 5 
Gillam, 252; Wilson v. Henderson, 9S. & M., 375; Barnham v. Ayer, 
35 N. H., 351; Maybee »v. Sniffin, 2 E. D. Smith (N. Y.), 1: Jones ». 
Stewart, 23 Pa. St. (11 Harris), 244; 1 How., 104; Cowen & Hill's 
notes on Phillips on Ev., part II, vol. 4, p. 373, note 200; id., 366, 
note 197; Lan v. Mumma, 34 Pa., 274; Acker v. Ledyard, 8 8 Barb. Sup. 
Ct. Rep., 514; Huntington v. Finch, 3 Ohio (N. 8.), 445; Matthews 

v. Coulter, 9 Miss., 705; Bailey v. Taylor, 11 Cowen, 531; Heffinger 

. The State, 16S. & R., 44; Commissioners v. Hannon, 1 N. & M., 
564: Jackson v. Osborne, 2 Wend., 555; Neie v. Case, 25 Kansas, 
510 (87 Am. L. Rep.); Tyrce v. Rives, 57 Ala., 173; Pyle v. Oustatt, 
92 Iil., 209; 1 Lit. (Ky.), 219; 1 How., 104; 5 Bart., 279; 3 Ohio 
(N. S.), 455; Maybee v. Sniffin, 1 N. Y. (2 G. Smith); 15 Johns., 293; 
Pet. O. C., 369; Scrivner v. People, 33 Ill., 276e. 
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On the proposition that title to the first grant of eleven leagues 
on the Brazos, of date October 4, 1833, could not be lost by aban- 
donment, the fee having vested, he cited: Williams v. Conger, 49 
Tex., 582; Ferris »v. heey 10 Cal., 589; Bunting v. Young, 5 
Watts & Serg., 188; 9 Dana, 452; Robie ». Sedgw ick, 35 Bart. (N. 
Y.), 319; Proprietors of Lock v. N. & R. R. Co., 104 Mass., 1 

That abandonment, even of an inchoate title, would be a fact for 
the jury to ascertain, not of law for the court, he cited: Hollings- 
worth v. Holshousen, 17 Tex., 41; Russell v. Davis, 38 Cow., 562; 
Philadelphia v. Riddle, 25 Pa. St. (Casey), 259; 15 N. H., 412; 
Keene v. Cannovan, 21 Cal., 8303; Davis v. Pearly, 30 Cal., 630. 


Goocn, Sprectat Joper.— This action, which is in the usual form 
of trespass to try title, was brought in the district court of William- 
son county, on the 12th day of November, A. D. 1877, by E. G, 
Hanrick, appellant, against W. A. Dodd, appellee. Appellant 
claimed title under an eleven-league grant, purporting to have been 
extended by Luke Lesassier, alcalde of the municipality of San 
Felipe de Austin, to Rafael de Aguirre, on the 22d day of October, 
A. D. 1833. The appellee Dodd answered by a plea of not guilty, 
and set up other defenses, which need not be stated. To the instru- 
ment evidencing the original grant, the appellee interposed an affi- 
davit of forgery. The case was tried by a jury during the month 
of February, A. D. 1884, and resulted in a verdict and judgment 
for appellee. The court ‘submitted no other issue to the jury than 
that of the alleged forgery of the instrument attacked by the affi- 
davit, and by their verdict they found it to be a forgery. 

The very able and exhaustive arguments, oral and written, of 
counsel for both parties, have been addressed chiefly to this ques- 
tion. 

The first proposition made by the appellant, under his assignment 
of error, is in substarice that the verdict of the jury, on the issue 
presented, is not supported by the evidence. If this proposition is 
sustained, it will require a reversal of the judgment. If it is not, 
and if itis supported by the evidence, it is conclusive against appel- 
lant’s right to recover, unless some error was committed by the 
court, to his prejudice, during the trial. A determination of this 
question requires an examination of the evidence. The title to 
Rafael de Aguirre purports to have been extended by Luke Lesas- 
sier, alcalde, by virtue of a concession in sale by the governor to 
Thomas de La Vega, Jose Maria de Aguirre and ! Rafael de Aguirre, 
for eleven leagues of land each, in a single instrument. A copy of 
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it, and not the original, was made a part of the title under considera- 
tion. This, however, has been held to constitute no valid objection 
to it. Hanrick v. Jackson, 55 Tex., 17; Hanrick v. Cavanaugh, 60 
Tex., 1 

It has also been held, with reference to this particular title, that 
the alcalde was clothed with authority to extend it to the interested 
party, and that he must determine how and when he had done so; 
and that, though he ought not to have extended more than one title 
on the same concession, if he did do so, it would be only an errone- 
ous exercise of authority, and therefore not void. Hanrick v. Jack- 
son, 55 Tex., 17. In the case now before us, the appellee contends, 
not that the title was erroneously or fraudulently issued by the 
alcalde, Lesassier, but that it was not issued at all, to Rafael de 
Aguirre, or by virtue of the concession to him. It was.shown by 
the evidence of appellee, that, at the instance of the same attorney, 
two final sities were extended to Rafael de Aguirre to separate and 
distinct surveys, by virtue of one and the same concession, by the 
same alcalde, w ho was in both assisted by the same witnesses. The 
first title was for eleven leagues on the Brazos river, dated on the 
4th day of October, A. D. 1833; and the second title for ten leagues 
on the San Gabriel creek (now in Williamson county), and one 
league on Cow Bayou (now in Falls county), dated on the 22d day 
of ‘October, A. D. 1833, or eighteen days later than the first. The 
last title was all in the handwriting of Samuel M. Williams (except 
the last four words of the emendation clause). He was one of the 
company of Austin and Williams, empresarios. He acted for 

afael de Aguirre, under an irrevocable power of attorney to him- 

self with authority, t ument which is held by our 
courts to be an indefeasible conveyance. He applied on the same 
day — October 4, A. D. 1833,—in separate applications, for titles 
of possession to cach of the eleven-league grants, stating that one 
survey was on the Brazos river, and the other on San Gabriel creek 
and Cow Bayou. On that day, juridical possession was delivered to 
him, as attorney, and final title extended, at his instance, to Rafael 
de Aguirre, to the eleven leagues of land on the Brazos river. The 
title involved in this suit appears to have been extended eighteen 
days afterwards. 

The appellee insists that the alcalde did not extend both titles to 
Aguirre; but that the final title, which now appears to have been 
extended to him, to the second eleven-league grant, which he was 
not entitled to, was, in fact, extended to Perfecto Valdez. In further 
support of his theory, he introduced the original application of Per- 
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fecto Valdez for a concession of eleven leagues of land, bearing 
date July 10, A. D. 1830; the concession to him, bearing date July 
18, A. D. 1830; the consent of the empresarios, Austin and Will- 
jams, to the location of the survey within their colony; a copy of 
the field notes of the survey on Brazos river; and maps showing 
that it was located there. No final title appears to have been ex- 
tended under this concession (unless the one in controversy was so 
issued), and no reason is apparent why it was not done. It was 
shown by photographic copies, and by the testimony of General De 
Bray, Spanish clerk of the land office, that the original, or matrix, 
of the final title in controversy, now in his custody, has been 
changed in some respects since it was originally written, by eras- 
ures, substituted words, and interlineations. The material words 
erased or changed are the date of the concession to Perfecto Val- 
dez, the locality of the land, and his name. In their stead were 
inserted the date of the Rafael de Aguirre concession, the locality 
of the land, and his name. Without these erasures and alterations, 
it would have made a complete and perfect title to the Perfecto 
Valdez grant; and would have indicated that the alcalde had pro- 
ceeded regularly and faithfully in the discharge of his official duties ; 
and that the parties, witnesses and alcalde did not engage in a 
fraudulent combination to violate the law, and swindle the govern- 
ment under which they lived. The title to the eleven-league grant, 
situated on the Brazos river, which was extended to Rafael de 
Aguirre on the 4th day of October, A. D. 1833, appears to be regu- 
lar, in strict conformity to the law, and free from suspicion. There 
is no evidence in the record that this survey ever reverted to the 
government, or that the legal title is not now in the claimants under 
the concession by virtue of which the title issued. The appellee 
also introduced a certified copy of a grant of eleven leagues to 
Miguel Rabago, for whom Samuel M. Williams was attorney. The 
field notes of this survey call for the Rafael de Aguirre survey on 
the Brazos river, and the maps show that they are connected. The 
application of Williams to have this survey made was dated De- 
cember 3, A. D. 1833, subsequent to the date of both titles to Rafael 
de Aguirre. In it he asks that the Rabago grant “ be located on 
the right bank of the Brazos river, adjoining and above another 
tract of the same description, for Don Rafael de Aguirre.” The ap- 
pellee also introduced a certified translated copy of the Rafael de 
Aguirre title, which was made in the year 1855; and a certified 
copy of the last page of the same title in Spanish, made in the year 
1888; in neither of which is there an emendation clause at the foot 
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of the title, though the face of the title appeared then as it does 
now. 

The appellant, Hanrick, offered evidence showing that the signa- 
tures of the alcalde, Luke Lesassier, and of the assisting witnesses, 
tobert Peebles and C. C. Givens, were genuine; that Lesassier 
usually signed his name about one inch below the last line of final 
titles extended by him; that in this title his name was about the 
usual distance from the last line of the emendation clause; that the 
emendation clause (except probably the last four words) was in the 
same handwriting. as the body of the instrument, and appeared to 
have been written about the same time and with the same kind of 
ink, though probably with a different quill pen or the same pen 
newly sharpened, and that if this clause was obliterated, Lesassier’s 
name would be about double the usual distance below the last line 
of the title. Col. F. M. Johnson, the surveyor-general of Austin 
and Williams’ colony, testified that he was seventy-nine years old; 
that he did not have his field-book of surveys before him, but in its 
absence he remembered a survey of ten leagues of ‘land on the San 
Gabriel, and one league at some other place (where, he did not re- 
member), made by him under the Rafael de Aguirre concession, in 
the year 1833. That the land was selected by Robert M. William- 
son, as agent of Ed. Hanrick, who was associated with Dr. Hoxey 
and a Mr. Ufford. That he knew of another eleven-league survey, 
made under the same concession on the. Brazos river. It was made 
by William Moore, his deputy, and was selected by Samuel M. 
Williams. 

It does not appear from the evidence that any of the parties for 
whom Col. Johnson made the survey had any interest in the grant 
prior to May 1, 1838; but it does appear that Samuel M. Williams, 
who selected the survey on the Brazos, was then the real owner, 
The evidence tends to show that final titles were sometimes signed 
by Luke Lesassier, alealde, with blanks in them. 

The civil law was extremely strict in guarding against fraudulent 
alterations of public documents. The officers acting under it will 
be presumed to have been familiar with its requirements. The other 
titles extended by Lesassier show that he was familiar with the law, 
and generally conformed to it. 

To be authentic, the civil law required that a public document be 
cleanly written, without blanks, erasures, obliterations, interlinea- 
tions or corrections, especially in the substantial parts; or where 
corrections were made, they should be authenticated at the foot by 
the officer. And not only should the words substituted and vali- 
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dated be shown, but also the words abandoned and made void. 
Escriche’s Dic. Leg. Ins., pp. 886-888; Hanrick v. Cavanaugh, 60 
Tex., 1. 


This rule was applicable not only to testimonios, but also to the 
matrix or protocol. If one appears to be changed, or if suspicion 
is cast on it, by reason of erasures or interlineations, its verity may 
be shown by the production of the other. It is said: “If the 
original copy or testimonio is in existence, the fact of the reproduc- 


tion or omission of words written or added may assist to ascertain 


whether the alteration was made before or after the closing and 
signing of the principal document (or matrix) and consequently it 
will be possible to decide whether there was fraud or a mere omis- 
sion.” Id., page 888. 

In this case it appears that the part of the matrix which would 


have made the Perfecto Valdez title complete has been changed, so 
that there is no final title to that grant, but there are two final titles 
under the Rafael de Aguirre concession to separate eleven leagues. 
Notwithstanding this, and the further fact that the matrix of the 
title in controversy (which is claimed to be the second one to 
Aguirre on the same concession) is attacked as a forgery, the origi- 
nal copy or testimonio is not produced. It is not shown to have 
ever existed, nor that it is lost or destroyed, nor is it otherwise 
accounted for. If it had been produced, and appeared not to be 
altered (and it probably would not have been if it was a true copy 
of a genuine original), it would be conclusive that the matrix now 
attacked was altered before and not after its execution. As early as 
the year 1838 the dues were paid to the republic of Texas, and cred- 
ited upon a certified copy of the title from the land office, and not 
upon a testimonio, as was customary. 

That Samuel M. Williams would apply to the alcalde, L. Lesassier, 
for the extension of title and possession to two separate eleven-league 
grants, on the same day, by virtue of the same concession for one 
only, in open violation of law, does not seem reasonable. And if 
he had done so, that the officer of the government, assisted by the 
same two witnesses, would grant it, and extend titles to both, seems 
less probable. That the owners of the Perfecto Valdez concession 
would expend so much time and money in procuring a concession, 
and a survey under it, for nearly fifty thousand acres of land in a 
solid body, and abandon it, when only a small effort and outlay 
was necessary to procure final title, is difficult to appreciate and 
realize in the absence of explanation. The alcalde, L. Lesassier, does 
not seem to have had any motive or interest in grantmg twenty-two 
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leagues of land by virtue of a concession for eleven only. If Samuel 


M. Williams desired to procure two eleven-league grants, by decep- 
tion and fraud, on a concession for one, he must have known that it 
would surely and speedily have exposed him to have made applica- 
tions for both on the same day. And yet the title papers appear to» 
have been signed by the proper officer; his signature is about the 
usual distance from the last line of the instrument attacked. The 
protocol was depggited in the land office, probably in its present con- 
dition in so far as the body of the instrument is concerned, at least 


forty-six years ago; and the claimants under it have paid taxes on 
it from time to time for more than a quarter of a century. There 
is very strong evidence to support the validity of the title; but the 
evidence that it is a forgery is no less strong and cogent. Aftera 
careful review and consideration of it, we all concur in the opinion 
that the verdict is not manifestly against the preponderance of evi- 
dence, as it should be to justify us in setting it aside, but that it is 
fairly supported by it. G., H. & S. A. R’y Co. v. Bracken, 59 Tex., 713 
59 Tex., 124; 59 Tex., 577; Zapp v. Michaelis, 58 Tex., 270; Willis 
v. Lewis, 28 Tex., 191; Hanrick v. Cavanaugh, 60 Tex., 1. : 

It is urged by the appellant that it is probable that the first grant 
of eleven leagues to Rafael de Aguirre, situated on the Brazs 
river, was abandoned and not perfected. Our statutes (Act of May 
13, 1846, Pasch. Dig., art. 3715) made certified copies of all records 
of the land office prima facie evidence in all cases where the orig- 
inals would be evidence; and the original of the Rafael de Aguirre 
title of October 4, 1833, is regular in every respect and deposited in 
the proper office. The evidence of its existence is undisputed, and 
there is none against it. Under the Mexican law, as under the 
common law, an estate granted by the government cannot after- 
wards be divested upon mere surmise or suggestion. A formal con- 
veyance, or a regular proceeding, is requisite. Dykes v. Miller, 25 
Tex. Sup., 289; Smith » Shackleford, 9 Dana, 452; Robie v. Sedg- 
wick, 35 Barb. (N. Y.), 329; Ferris v. Coover, 10 Cal., 617; Mont- 
gomery v. Bevans, 1 Saw., 653. 

If it be contended that the first grant may be regarded as aban- 
doned, because the evidence does not show that a testimonio ever 
issued, the same may be said of the last grant. But where a matrix 
is formal, and is deposited in the proper custody, the presumption 
will be indulged that a testimonio was issued, as it should have been 
“to serve the grantee for a title.” Article 8 of Instractions to 
Commissioners of Decree of September 4, 1827; Laws of C. & Tex, 
70; Pasch. Dig., art. 618; Titus v. Kimbro, 8 Tex., 215. 
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The appellant assigns as error the admission in evidence, over his 
objection, of the pre-emption papers of the appellee Dodd, to one 
hundred and sixty acres of the land in controversy. While it is 
true that, if plaintiff's title was a forgery, possession either under a 
claim of right or as a trespasser w ould be sufficient to defeat a re- 
covery, yet it was proper to permit the occupant to show the char- 
acter of his possession and the amount of land he actually claimed 
and occupied; and particularly in view of the claim by appellant 
for damages for use and occupation. If the title was not a forgery, 
the land was not subject to pre-emption, and the location and sur- 
vey would be no evidence of title. Clark v. Smith, 59 Tex., 275; 
Buford v. Bostick, 58 Tex., 63; Sutton v. Carabajal, 26 Tex., 500. 

The appellant assigns as error the admission in evidence of the 
title to Miguel Rabago; the title to Rafael de Aguirre on the 
Brazos river; the title to Thomas de la Vega on the Brazos river; 
the title in part to Perfecto Valdez on Brazos river, and the admis- 
sion of sketches and maps from the general land office, and other 
, evidence of like character. Weare of opinion that all this evidence 
* was properly admitted, to be considered by the jury in connection 
with the other facts ‘and circumstances relating to the issue of 
forgery, which could only be established, if at all, by reggie 
evidence. Hanrick v. Cavanaugh, 60 Tex.,1; R. 8, arts. 2253-2259 
and 3808; Hill v. Nisbet, 58 Ga., 589; R obitison v. Myers, 67 s enn., 9. 

The appellant also assigns as error the refusal of the court to ad- 
mit in evidence the correspondence had in the year 1840 between J. P. 
Borden, commissioner of the general land office, and James Howlett, 
a publicsurveyor. It was offered as tending to show that the eleven- 
league grant on the Brazos river, the first one extended to Rafael 
de Aguirre, had been abandoned. We think the evidence was prop- 
erly excluded. It was hearsay. If it had not been, a title which 
had vested could not be divested by a mere declaration of abandon- 
ment. H. & T. C. R. R. Co. ». McGehee, 49 Tex., 489; Hanrick v. 
Cavanaugh, 60 Tex., 1, and authorities hereinbefore cited. 

The appellant insists that the court erred in excluding, as evidence, 
a copy of judgment, wherein Joseph Ufford was plaintiff, and John 
Dyches et al. were defendants, rendered in the year 1855 by the 
United States court at Galveston, Texas. It did not appear therefrom 
or otherwise that the appellee was a party to the suit, or in privity 
with any one who was; nor that the title in controversy in this suit 
was involved in that suit, and it was properly excluded. Dixon v. 
Zadek, 57 Tex., 531, and authorities cited. 

The special charges requested which were given were very properly 
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given; and those refused had either been incorporated in the main 
charge, or were upon the weight of evidence, or did not contain cor- 
rect legal propositions.. There remains but one other question 
which we deem necessary to consider. It was urged with great 
earnestness and ability. It is contended that sec. 2, art. 14, of the 
constitution of 1875 of Texas, prohibited appellee from pre-empting 
any part of the land included within the ten leagues on the San 
Gabriel, because there was evidence in the county records and in 
the general land office that it had been appropriated. The clause 
of the constitution relied on to sustain this view reads as follows: 
“« All zenuine land certificates heretofore or hereafter issued shall be 
located, surveyed or patented only upon vacant and unappropriated 
public domain; and not upon any land titled or equitably owned 
under color of title from the sovereignty of the state, evidence of 
the appropriation of which is on the county records or in the 
general land office; or when the appropriation is evidenced by the 
occupation of the owner or of some person holding for him.” The 
pre-emption was located before the adoption of this provision, as, 
shown by the evidence. If this is not true, and assuming that pre- 
emptions are intended to be included (though not specified), we 
think this rule or prohibition can only be invoked in favor of those 
who have either a legal or equitable title or claim. A forged title 
would not be of either class. Surely it was not intended to sanctify 
and validate forgery, perpetrated against the government. The 
latter part of the section, relating to the evidence of appropriation, 
is not intended to provide that such appropriation shall be conclusive 
evidence of title, but rather that if title exists, evidence of the facts 
mentioned shall be evidence of notice to owners of subsequent loca- 
tions, and will preclude them from making any defense where 
good faith and want of notice would be required. 

We find no error for which the judgment should be reversed, and 
it will be affirmed. 

AFFIRMED. 
[Opinion delivered June 25, 1884.] 


Chief Justice Witte and Associate Justice Wesr did not sit in 
this case. Hon. John Young Gooch and Hon. D. M. Prendergast 
were appointed to sit as judges in their stead. 
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JosepH Franxkutn v. Patrick Trernan. 
(Case No. 1792.) 


1, PRACTICE — BILLS OF EXCEPTIONS.— While it is the duty of the district judge 
trying a cause to submit to opposing counsel for their inspection, before sign- 
ing them, bills of exception prepared and tendered by appellant’s counsel, 
no opinion is expressed as to whether a failure to perform this duty would 
in any case constitute a sufficient reason for wholly disregarding the bills of 
exception, nor whether the failure could be brought to the notice of the 
supreme court by affidavits filed after appeal. 

2. SAME — BILLS OF EXCEPTION.— The supreme court will not resort to conjec- 
ture to determine the grounds on which an appellee objected to the intro- 
duction of evidence, the exclusion of which was assigned as error. If the 
objection was a general one, the bill of exceptions should still show the 
grounds on which the judge below based his ruling. 

8. ARGUMENT OF A CAUSE.-—Improper and uncalled for reflections on a party 
to a suit by counsel, during a trial, when not warranted by the evidence, 
may furnish ground for the reversal of a judgment. 

4, CHARGE OF COURT.— A charge which in effect informs the jury that they 
are at liberty to believe or not facts disclosed in an official exhibit from the 
books of the state comptroller’s office, properly in evidence before them, in 
a case where no issue of forgery thereof was properly raised, is error. 

5. PENCIL WRITING — EvIDENCE.— A pencil memorandum appearing in the 
books of the secretary of the treasury of the republic of Texas in 1837 is 
evidence of the payment made on a sale of government lots, which it 
recites, unless it is clearly shown that the individual who wrote it had no 
authority to make the entries. On this point the cases of Stone v. Sprague, 
24 N. H., 309, and Kerr v. Farish, 52 Miss., 101, referred to and discussed, 

6. LEAD PENCIL MEMORANDA.— As a general rule, loose lead pencil memoranda, 
made on a public record, will not as evidence import verity as to their con- 
tents. The decision in this case admitting such evidence, and following a 
like decision in 56 Tex., 618, refers to such memoranda made in the treasury 
department of the republic of Texas in 1837, waen the republic was strug- 
gling for an existence, and when its records were carelessly kept. The 
decision made then, and now, admitting such evidence, will not be extended 
to apply to such pencil memoranda made in records of a later date. 


Apprat from Galveston. Tried below before the Hon. Wm. H. 
Stuart. 

Appellee brought this suit on the 21st of September, 1877, in 
trespass to try title against appellants, to recover possession of 
twenty acres of land situated in the county of Galveston, and com- 
prising two smaller tracts of ten acres each, known as lots 120 and 
125 in section 2, on Phelan’s map of the original survey of Galveston 
Island, alleging that it was the same that was granted by the state 
of Texas to the heirs of John Lambert, deceased, assignee of Francis 
Hughes, and their heirs or assigns, by patent dated December 1, 
1876. By amended original petition, plaintiff pleaded specially that 
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he had bought, on August 27, 1870, the certificate No. 65 issued to 
said Hughes by the board of land commissioners of Galveston 
county, July 4, 1844, and which had been, by a chain of regular 
transfers, conveyed down to plaintiff, who, by reason thereof, had 
become the owner of the land. 

Franklin and Hurlbut presented by their amended original 
answer, filed December 26, 1882, a general demurrer, plea of not 
guilty, a suggestion of valuable improvements made in good faith 
more than a year before the commencement of the suit, and during 
the time of their adverse possession under a bona fide belief of 
ownership; and specially that the lots in controversy had been sold 
to James S. Holman, under whom defendant Franklin claimed, by 
the republic of Texas in the year 1837; that Holman had paid the 
purchase money therefor and continued to own them until his death; 
that his widow, Mrs. Martha W. Holman, in March, 1870, sold and 
conveyed to defendant Franklin a one-fourth interest in all lands 
owned by her on Galveston Island, and on May 5, 1876, sold and 
conveyed to him the lots in suit by specific designation; that he had 
been in possession since September 14, 1875; that plaintiff, by his 
claim, cast a cloud upon his title, which he prayed might be re- 
moved, the patents be adjudged invalid and void, and his title 
established by the decree. 

Judgment rendered upon verdict in favor of Tiernan, for the title 
and possession of the premises and for $343.75 as rent. 

This case was before the supreme court on a former appeal (56 
Tex., 648), to which reference is made for much contained in the 
statement of facts. 

The deposition of the state comptroller, and the certified copy of 
the record set out in the accompanying exhibit, showed the sale by 
the republic of Texas of a number of lots on Galveston Island, in- 
cluding those sued for, and the payment of the purchase money and 
the entry thereof, with names of purchasers, among which appeared 
that of James S. Holman, as having bought and fully paid for the 
lots claimed by plaintiff; also the deposition of W. C. Walsh, com- 
missioner of the general land office, showing the issuance of jatents 
for some of the lots named in the exhibit attached to the comp- 
troller’s deposition, by authority of certificates from the secretary 
of the treasury, that the purchase money had been paid for said 
lots in conformity to law, certified copies of which certificates were 
annexed, which, in connection with the certified copy from the rec- 
ords in the comptroller’s custody, showed the sale of the lots in ques- 
tion, besides many others, and the manner of keeping a record 
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thereof, and the entries of payments, which appeared in pencil writ- 
ing in the original record. 

The deposition of John M. Swisher was to the effect that he was 
assistant clerk in the treasury department of the republic of Texas 
from 1839 to 1841, in which latter year he was appointed chief clerk, 
from which position he resigned about October 1, 1841. He had, as 
chief clerk, general supervision of the records and archives of that 
department, including the records of the sale of lots on Galveston 
Island (which sales were made by authority of an act of congress 
passed June 12, 1837). He,identified the book in the comptroller’s 
office, a copy of a portion of which was annexed as an exhibit to 
that officer’s deposition, as the record book used in the treasury 
during the time-he was chief clerk. The greater portion of it was 
in the handwriting of William HE. Sandusky, who wrote a peculiar 
hand which the witness knew as well as his own. The numbers of 
lots, purchasers’ names, amount of purchase and headings of the 
different columns of the entire record were in Sandusky’s handwrit- 
ing. The witness also identified the record by several entries in his 
own handwriting and also several written by one William Sevey, 
who preceded him as chief clerk, and by H. Kloppenberg, his suc- 
cessor. The pencil figures opposite a large number of lots, includ- 
ing those sued for, in the column of payments, were in Sandusky’s 
handwriting. In this book a register of sales of all the lots in the 
city of Austin was kept, and it was used until 1863, when the last 
of those lots were sold. 

The charges asked by defendants and refused were as follows: 
“The jury are instructed that if they find from the evidence that the 
property in controversy was sold to James 8. Holman by the re- 
public of Texas, in pursuance of the act of 1837, directing the sec- 
retary of the treasury to sell the land upon the Island of Galveston, 
except the league and labor previously granted to Menard, then you 
will find in favor of defendants.” 

“The jury are instructed that the exhibit attached to the comp- 
troller’s deposition is a duly certified copy of an official archive or 
record of the secretary of the treasury’s offices and is competent 
evidence of the sale of the lots in controversy to James 8S. Holman 
and of the payment by him of the purchase money.” 

The charge asked by plaintiff, and given, was: ‘“ The tabular state- 
ment annexed as an exhibit to the comptroller’s deposition is admis- 
sible as evidence before the jury, but the jury are judges of the 
credibility of the evidence.” 

Exceptions were taken to the refusal to give the charges asked by 
the defendants. 
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James L. Stubbs, for appellant, cited: Franklin v. Tiernan, 56 Tex., 
618; Act of 1837; Pasch. Dig., 708, art. 1829 and note, and arts. 
4249, 5414; R. R. Co. v. Stewart, 57 Tex., 166; Wintz v. Morrison, 
17 Tex., 387; Hough v. Hill, 47 Tex., 148; R.S., art. 2252; Paschal 
vw. Perez, T Tex., 348; Herndon v. Casiano, 7 Tex., 322; Titus ». 
Kimbro, 8 Tex., 214. 


Geo. Mason and Howard Finlay, for appellee, cited: Paschal ». 
Perez, 7 Tex., 356; Franklin v. Tiernan, 56 id., 627; Hart. Dig., 
arts. 1819, 1835, 1842; Constitution of Texas of 1845, art. 12, sec. 1. 

On pencil memoranda they cited: 1 Greenl. on Ev. (12th ed.), sec. 
501, note 2; Meserve v. Hicks, 4 Foster (N. H.), 295; Stone ». 
Sprague, id., 209. 


West, Associate Justice — There is a motion filed in this case, 
on behalf of the appellee, to strike from the record all the appellant’s 
bills of exceptions. This motion is based on the ground that the 
bills in question were not submitted to appellee or his counsel 
before they were signed and filed in the case. 

It appears that they were all prepared in time by the appellant, 
and delivered to the presiding judge for his examination and action, 
as required by the statute. 

It is said that the district judge, through inadvertence or from 
some cause, failed to submit these bills, as the statute makes it his 
duty to do, to appellee’s counsel, and they state under oath that 
they were not aware of the existence even of such bills as are found 
in the record before us until some time after the final adjournment 
of the district court. R.S&., art. 1364. 

The counsel also for appellee make oath that these bills as pre- 
pared and filed, and especially the third and last one, do not set 
forth the matters therein detailed truly and correctly, as they actu- 
ally occurred at the time, on the trial of the case. 

Counter-affidavits are also filed by both the appellant and his 
counsel, and also by one of the jurors who tried the case, in effect 
affirming the correctness of the statements contained in the bills of 
exception, and more especially the matters contained in the last bill. 

There is also accompanying the motion, an unofficial statement of 
the district judge who tried the case, on the subject. It was the 
duty of the district judge and not of appellant’s counsel to submit 
the bills of exception in question to the opposing counsel. 

It would then seem that the failure of the district judge to do 
his duty in this respect should not prejudice the rights of the appel- 
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lant. He is in no wise at fault. He has in fact done all that the 
law requires him to do, in this behalf, to secure to himself the right 
to have the action of the district judge, on the matters contained 
in the bills, revised. 

It is possible that this failure of the judge to perform his duty in 
this respect may operate in some Cases, possibly in this case, tothe 
prejudice of appellee. In view, however, of the disposition that we 
have concluded to make of this case, on other points, without ref- 
erence to the matter now being considered, we do not deem it nec- 
essary now to determine whether we would, in any case whatever, 
consider such failure to perform his duty, on the part of the district 
judge, as furnishing a sufficient reason for wholly disregarding bills 
of exceptions filed under such circumstances. Nor will we at pres- 
ent pass upon the question as to whether such failure, on the part 
of the judge, to comply with the requirements of the statute, can 
be brought to the attention of this court in the manner in which it 
is sought here to be done. 

Before passing from this question to other more important ones 
in the case, we will make a further remark in reference to two of 
the bills of exceptions now under consideration. Whether they 
were rightly prepared or not, the two first of them are not drawn 
in such a manner as to bring properly and satisfactorily before this 
court, for revision, the action of the district court on the matters 
then before it. 

Both bills state, in the most general terms possible, after setting 
forth the substance of the evidence proposed to be introduced and 
the purpose for which it was intended to be used, that the appellee 
objected to its introduction, and the court sustained the objection. 
Why the appellee objected, whether the objection embraced one or 
more points, the record is silent. We cannot resort to conjecture 
for the purpose of ascertaining or arriving at the probable or possi- 
ble grounds on which the appellee based his objection. If the objec- 
tion was in fact a mere general one, as would seem from the record, 
it was still important for the bill of exceptions to show, if the party 
desired the appellate court to revise in this respect the action of the 
judge, on what grounds, if any, the judge based his conclusion in 
the matter. On this point, also, the bills are silent. 

The third bill, however, seems to present the matters complained 
of in it fairly enough before us for consideration. This bill relates 
to the manner and style in which one of the counsel for appellee 
is alleged to have expressed himself in reference to the appellant, 
in arguing the case before the jury. In view, however, as we have 
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before intimated, of the course we will take in disposing of the case 
on other points, we do not deem it necessary now to pass fully on 
the matter raised by this bill. The truth of the contents of the bill 
under consideration is denied by appellee’s counsel. The district 
judge also states, in the same connection, that he did not submit the 
bill in question to appellee’s counsel for inspection, and also states 
that he was engaged in writing his charge while the counsel was 
addressing the jury, and did not hear distinctly what was said by 
him. 

We are the more inclined to think the bill under consideration 
does not detail with entire accuracy the remarks of counsel, from the 
fact that, after a careful examination of the evidence, there is no 
portion whatever of the testimony that casts the slightest suspicion 
on the appellant, in reference to the tabular statement or exhibit in 
question, or which would in the least excuse or palliate any unchar- 
itable or harsh allasions to him, in connection with it. 

In a suitable case, where it becomes necessary to do it, improper 
and uncalled for reflections on parties to the suit by counsel, when 
not warranted by the evidence, would be a good ground for a re- 
versal of the judgment. It is for this, as well as many other 
good reasons, always best for counsel to confine their remarks to 
the case made by the evidence. Willis v. McNeill, 57 Tex., 465. 

For the reasons stated above, in the present case we do not now 
deem it necessary to pass on this matter, as there are other more 
important points to be examined in the case. 

These we will now proceed to consider. 

We are of opinion, then, that the charge of the court, taken to- 
gether, was erroneous, as applied to the facts of this case, and was 
calculated to mislead the jury as to the effect to be given by them 
to the certified copy of the extracts from the books of the comptrol- 
ler’s office, in relation to the sale by the late republic of Texas, to 
J. 8. Holman, of the Galveston Island lots in question. This tabular 
statement was attached to the deposition of the comptroller, and 
was under the seal of his office. It is true that the court did, in the 
concluding paragraph of its charge, inform the jury that the offi- 
cial exhibit in question was competent evidence of the facts therein 
contained as to Holman’s purchase and payment. The effect of this 
instruction was, however, practically destroyed by the preceding 
portion of the charge on the same subject, in which the judge calls 
the attention of the jury to the Holman purchase in the following 
language: 

“The defendants claim the land by virtue of alleged sales to 
Vou, LXII—7 
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James S. Holman by the state. If you believe from the evidence 
that the state sold the lands to Holman and that Holman paid the 
purchase money, then the defendants would be entitled to your ver- 
dict for the land; but unless you believe from the evidence that such 
purchase money was paid to the state, then your verdict should be 
for the plaintiff.” 

In this same connection, too, and as if it was intended to empha- 
size it and give it special prominence in the minds of the jury, the 
court, at the instance of appellee, further, as to the matter of the 
sales to Holman, instructed the jury as follows: 

“The tabular statement, annexed as an exhibit to the comptrol- 
ler’s deposition, is admissible as evidence before the jury, but the 
jury are judges of the weight and credibility of the evidence.” 

This in effect told the jury that they were at liberty to believe 
the facts disclosed by the exhibit to be true or not, and that, too, 
though there might be no evidence before then to contradict this 
exhibit. It did not restrain or limit them in the least, in this mat- 
ter. The jury might well believe, and no doubt did believe, it to be 
a correct exhibit, but though it might be a correct extract or copy 
from the public archives of the state, yet that they had the right, 
under the charge of the court, to entirely disregard it in arriving at 
their conclusions, should they see fit to do so. They were consti- 
tuted by the court the exclusive judges of its credibility. Other evi- 
dence of thaappellant tended to corroborate the facts as to the 
genuineness, age and authenticity of the tabular statement in ques- 
tion. There was practically nothing in the testimony that would 
have justified the court in telling the jury, in substance, that they 
could, if they saw fit, disregard this piece of evidence, if in their 
opinion they did not believe it credible. 

In relation to this important instrument of evidence introduced on 
the trial of the case by the appellant, and now under consideration, 
we deem it proper in this connection to make a remark or two, 
which may be of service to the parties in the future trial of this 
case. <A very careful examination of the evidence in the case has 
led us to the conclusion that it will be almost out of the power of 
the appellee on another trial to entirely do away with the legal ef- 
fect of the evidence in question from the comptroller’s office; still 
it has been expressly held by this court in this case (Franklin ». 
Tiernan, 56 Tex., 627) that this exhibit is lawful evidence, without 
a further explanation of the archives of the comptroller’s office and 
of the general land office. 

If it were proved beyond doubt, that in truth and in fact Hol- 
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man never did pay the purchase money for the lots in question, 
there would at once be an end of the controversy. This tabular list, 
duly certified to, asserts that he did, as a matter of fact, pay the 
purchase money. ‘This lead pencil memorandum contained in the ex- 
hibit, by the previous decision of the court in this case, above referred 
to, on that point is now legal proof of the fact of the payment of 
the purchase money by Holman. 

The evidence, though, in this case shows that there is other record 
testimony in the public offices of the state bearing also on this 
question of payment. There must, in the nature of things, be some 
fuller account than these mere lead pencil memoranda, introduced 
in evidence, to be found among the old papers and records of the 
secretary of the treasury of the republic of the sales of the gov- 
ernment lots on Galveston Island. A comparison of the amount of 
money received from 1837 to 1839, as the results of the sales of 
these lots, would perhaps disclose satisfactorily whether or not the 
pencil memoranda of the payment of $167 told the truth or not. 
Again, the exhibit itself shows that it was part of a book that was 
kept in connection with at least one other book, which other book 
must in some sort have acted as a check upon the book of which 
the exhibit constituted a part. There must be something among the 
archives, some statement, some account, by which the accuracy of 
both the books in question could be tested. The counsel for ap- 
pellee properly calls attention to the fact that the full name of the 
purchaser of lot 436 on this list does not appear in the book or list 
in question. It however appears from the records of the general land 
office that were in evidence that his full name was from some source 
ascertained, and is stated in the patent that was issued to him for the 
lot above named. It also appears that the lead pencil memoranda 
in question were made by one W. H. Sandusky, who was for many 
years a draughtsman in the general land office. It nowhere, how- 
ever, appears in evidence as a fact, if it be a fact, that Sandusky 
was not, at the time he made the lead pencil memoranda in question, 
a clerk in the treasury department. The evidence shows that he 
was for many years a draughtsman in the general land office, but 
where, or during what years, he was such draughtsman does not ap- 
pear. It may be possible that Sandusky was not authorized to make 
the entries in question, though this is not likely, as a large part 
of the book in question is in his sandwriting; nor would the fact 
alone that he was a draughtsman in the land office when the entries 
Were made by him, entirely discredit the book. it is possible that 
he may have been detailed from the land office to wotk temporarily 
on this matter in the office of the secretary of the treasury, 
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In Short, unless it was clearly shown that Sandusky bad no av- 
thority to make the entries in question, they would still be good. To 
sum up the matter on this point, we do not believe that all the 
sources of information accessible to appellee have been exhausted 
on the vital question in the case, of Holman’s payment of the pur- 
chase money for the lots in question. 

This question did not assume such importance until it was held in 
this case, by this court, that the lead pencil memoranda under con- 
sideration were entitled to full credence, as lawful and competent 
evidence of the facts they disclosed. 

Holman’s pecuniary condition at the date of these transactions, 
his failure, if in fact he did fail, to render the land for taxes and to 
obtain a patent On it, and many other like matters, should, if possi- 
ble, be brought clearly to light, so that a jury can determine, as 
a matter of fact, whether or not Holman did make the payments 
that it is here claimed that he did make. 

It may not be improper to make a remark concerning the appel- 
lant’s second bill of exceptions. On another trial, if the appellant 
desires to use the records of the surveyor's office of Galveston 
county, for the purpose of showing that the lots in question were 
appropriated, he must produce something more pertinent to that 
issue than the evidence contained in the second bill of exceptions. 
The matters there contained are rather of a private than of a pub- 
lic and official character. 

Any public authorized official map, or plat, or sketch, or field 
notes, or like records of that office, or of the general land office, 
tending to establish the fact that the land in question had been le- 
gally appropriated prior to 1870-71, would be admissible in evi- 
dence. We do not deem it necessary to say anything at present on 
the question of improvements. 

We have more than once alluded to the previous decision of this 
court in this case on the question as to the admissibility in evidence 
of the lead pencil memoranda that were used on the trial. 

We deem this a proper occasion in this connection to make an 
observation or two on the decision of this question in that case. 

When that opinion was prepared, it was then stated that the court 
did not liave access to the 24th volume of New Hampshire Reports, 
where the cases of Meserve v. Hicks, 24 N. H., 295, and Stone v. 
Sprague, 24 N. H., 309, are to be found. 

The decision rested on this point alone, so far as authority was con- 
cerned, on the ease of Kerr v. Farish, 52 Miss., 101. In the last 
namel case, the.question as to the admissibility and effect of the 
lead pencil memoranda in question, though alluded to, is not dis- 
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cussed, nor was any authority on the special question of the admis- 
sibility of such memoranda, in lead pencil, cited or referred to. 
There was also, in that case, other evidence besides the lead pencil 
memoranda, of the purchase by the state from Lacoste, and of the 
subsequent sale by the state to Kerr. 

In the case of Stone v. Sprague, above cited, the very point in 
question is discussed in the most satisfactory manner, and a different 
conclusion, and in our opinion a more satisfactory one, was arrived at. 

In private transactions numerous cases can be found to the effect 
that a writing or receipt, or the like, in lead pencil is admissible in 
evidence as between individuals. Many of these cases are collected 
in the case of Stone v. Sprague. Wedo not believe that any case in 
which the precise point has been directly made, and was seriously 
considered by the court, can be found, where loose lead pencil 
memoranda like those under consideration in this case, have been 
held to constitute public official records, and entitled to the same 
respect and consideration as if regularly entered in ink. In view, 
however, of the fact that the decision has already been made in this 
case, and of the further fact that it is judicially known to the court 
that many of the records of the public offices in the early and revo- 
lutionary_ days, when the infant republic was struggling for exist- 
ence, were necessarily very loosely and carelessly kept, and entries 
were not in those days always made as carefully and as regularly 
as they can now be made, we are not disposed to enforce strictly, 
in such cases, the rule laid down on this subject in Stone v. Sprague, 
at least where the early records of the public offices of the republic 
are concerned. Further than this, we are not at present disposed to 
abide by the rule on the question laid down in this case, when for- 
merly before this court. 

The making of official entries in lead pencil, upon the records of 
the public offices of the state, is a practice not to be tolerated. The 
evil consequences likely to flow from such a course can be easily 
imagined. 

The statute does not in so many words say that the public re- 
cords are to be kept in ink, but it means it. They might as well be 
kept in the frail memory of man, or handed down by tradition, as to 
be kept in pencil. 

We make these remarks with reference to the case of Franklin v. 
Tiernan, 56 Tex., 618, sothat the decision may be hereafter limited in 
its operation, and no one misled by it into the belief that a mere loose 
pencil memorandum, that may happen to be found upon the public 
records of the state, will have the same effect as evidence that a 
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regular formal official entry or statement made in due form, and 
preserved permanently through the medium contemplated and in- 
tended by the law, would and should have. 

The judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED.! 


{Opinion delivered March 7, 1884.] 





H. H. McLane v. Mary C. Pascwat. 
(Case No. 3931.) 


1, PLEADING — AMENDMENT.— The only test as to the propriety of an amend- 
ment made in the district court, in a proceeding begun in an inferior court, 
is, would the amendment be admitted if the cause had originated in the dis- 
trict court? Any new matter may be pleaded which would defeat the plaint- 
iff’s action. 

2. PARTIES — HOMESTEAD — PROBATE MATTERS.— Any interested creditor may 
make himself a party to proceedings instituted by a surviving widow in the 
probate court to have property set aside to her as a homestead, and show 
that the property is not in fact a homestead. 

8. HOMESTEAD.— Under the laws in force in 1859, the $2,000 in value of a town 
or city lot or lots exempted from forced sale was to be estimated by taking 
into consideration as well the improvements on the lots as the lots them- 
selves. Though the homestead was then subject to sale under a trust deed 
conveying it during the life-time of the grantor, it could not be subjected 
to forced sale after his death, because inconsistent with the statutes govern- 
ing the settlement of estates of deceased persons. 

4. Same.— The act of February 2, 1860, re-enacted November 10, 1866, which ex- 
empted from forced sale as homestead $2,000 in value, to be estimated at 
the time of its destination as a homestead, without regard to improvements 
afterwards made, did not enlarge the rights of the surviving widow with 
reference to a deed of trust conveying the homestead in 1859. To permit 
such a result would be to give to the act of February 2, 1860, a retroactive 
effect in violation of the constitution. 

5. CONTRACT — HOMESTEAD — CONSTITUTIONAL LAW.— The remedy subsisting 
in a state when and where acontract is to be performed is a part of the ob- 
ligation, and any law afterwards enacted by the state which so affects that 
remedy as to substantially impair and lessen the value of that contract is 
violative of the constitution of the United States and void. Citing Edwards 
v. Kearzey, 6 Otto, 595. 

6. HoMESTEAD.— In April, 1859, the husband and wife executed a deed of trust 
on urban property. In 1868, the husband being dead, the surviving wife 
applied to the probate court to set aside the property to her as a homestead. 
Held, that in setting apart the homestead the court should have included 

















1 NotEe.— The record in this case was not obtained by the reporter until too late 
for insertion of opinion in its proper order. 
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the improvements as well as the lots upon which they were situated, in es- 
timating the $2,000 in value of homestead exemption to which the widow 
was entitled as against the claim of the beneficiary in the deed of trust. 

7. SaME—SaLe.— In such a case, even in the absence of a stipulation in the 
trust deed requiring it, the law would (had all the parties been living) re- 
quire, first, the sale of that portion of the property on which the home 
residence is not located; and where, as in this case, a sale of the homestead 
could not be made, by reason of the death of the husband, that portion of 
the property on which the home residence is situate would be protected 
from forced sale. If a homestead, used as such by the family, of the value 
of $2,000 could be set aside, the remaining portion of the property would be 
subject to sale to satisfy the lien creditor. 


Arrrat from Bexar. Tried below before the Hon. G. H. Noonan. 

In April, 1859, I. A. & G. W. Paschal executed their note to 
Wim. McLane, the father of the present party, H. H. McLane, for 
$7,000, and-also in conjunction with Mrs. Mary C. Paschal — the 
wife of Judge I. A. Paschal— made a deed of trust to J. C. French, 
trustee, conveying the lots in question to secure said note. 

The property incumbered consists of two blocks divided from 
one another by a street — First street. 

Block No. 27 is entirely surrounded by streets, and is the place 
designated as the homestead in the deed of trust. 

Block No. 31 is the river lot alluded to as the garden-lot, and in 
the deed of trust estimated to contain two and one-half acres, more 
or less. 

I. A. Paschal died in the month of February, 1868. His estate 
was administered in Bexar county, and McLane’s claim presented, 
allowed and approved September 30, 1868. 

At the September term of the probate court Mrs. Paschal filed 
her petition praying that the homestead, etc., be set aside. McLane 
opposed, and the probate court rendered judgment denying the peti- 
tion as far as the homestead was concerned. 

Mrs. Paschal appealed. The record of the first trial in the dis- 
trict court was before this court on May 29, 1877, in cause No. 2349, 
H. H. McLane v. M. C. Paschal, 47 Tex., 365. The principal ques- 
tion then decided was that a deed of trust made to secure the pay- 
ment of debts does not operate as an absolute transfer of the 
property. 

Another trial was had. The parties had filed additional plead- 
ings, but the court struck them out of its own motion. The plead- 
ings then were: the petition, the opposition of McLane, and Mrs. 
Paschal’s replication of the statute of limitations, and that there 
was other security beside the homestead. 

The evidence of Mrs. Paschal and her witnesses, Mrs. F. Clements, 
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F. L. Paschal and J. Ulrich, called by McLane, shows that lot 
No. 31, the river lot, was used in connectiun with the homestead 
proper, situated on block No. 27, by the Paschal family. The fact, 
also, was established that a lot or parcel of land thirty varas wide 
by sixty deep would cover all improvements on block No. 27 (except 
the stable), and that counting in the improvements, that lot or parcel 
of land would have been worth in 1859 from $2,000 to $2,500, and 
in 1868, at the time of the death of I. A. Paschal, something like 
$2,500. The witness Freisleben estimates the value in 1868 at even 
a much higher figure; McLane at $3,000 to $4,000. 

The jury having to pass on but one question, “ whether I. A. Pas- 
chal had a homestead, and whether he and Mrs. Paschal used, occu- 
pied, controiled “and enjoyed the same up to the death of IL. A. 
Paschal, and what property they thus occupied and used,” returned 
a verdict in favor of Mrs. Paschal, “that blocks 31 and 27 were the 
homestead of I. A. and Mary C. Paschal.” 

The decree of the court conformed to the verdict of the jury, and 
in addition declared those lots not subject to sale under the deed of 
trust of McLane, and gave Mrs. Paschal a judgment for all costs. 


Shook & Ditmar, for appellant, on the right to amend, cited: 
Seal v. Alexander, 6 Tex., 531; Carter v. Reynolds, 6 Tex., 561; 
Henderson v. Kissam, 8 Tex., 52; Bell v. McDonald, 9 Tex., 378; 
Williams v. Randon, 10 Tex., 74; Ayres v. Cayce, 10 Tex., 99; Hop- 
kins v. Wright, 17 Tex., 30; Smith ». McGaughey, 13 Tex., 466. 

On the right to subject all over $2,000 in value to appellant’s debt, 
they cited: Sec. 16, art. 1, present Constitution of Texas; sec. 14, 
art. 1, Constitution of 1869; sec. 14, art. 1, Constitution of 1866; 
sec. 14, art. 1, Constitution of 1845; Wood wv. Wheeler, 7 Tex., 24; 
Paschal v. Cushman, 26 Tex., 75. 


Waelder & Upson, for appellee. 


Witure, Cmier Justice.— The principal questions in this case arise 
out of the action of the court in striking out the amended answer 
of McLane, filed in the cause after it had reached the district court 
upon appeal. This was done by the court of its own motion, the 
district judge holding that the parties could raise no issues in his 
court that were not raised in the court from which the appeal was 
taken. In this the district court erred, the contrary having been 
decided at the present term of this court in the case of Newton v. 
Newton, appealed from Wilson county. 

The only test as to the propriety of the amendment was: Would 
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it have been admitted in a cause originally commenced in the dis- 
trict court? R. S., art. 2207. 

It has been too frequently held by this court that an amendment 
may even set up a new cause of action, subject to certain restrictions, 
such as payment of costs, etc., to require further discussion of the 
question; and certainly a defendant may be allowed to plead, by 
way of amendment, any new matter which will defeat the plaintiffs 
action. Carter v. Reynolds, 6 Tex., 561; Ayres v. Cayce, 10 Tex., 
99; Henderson v. Kissam, 8 Tex., 52; Williams v. Randon, 10 
Tex., 74. 

This proceeding was commenced by Mrs. Paschal for the purpose 
of having certain premises set apart as her homestead. She was the 
actor in the matter, and any interested creditor was authorized to 
appear and defeat the order requested by her, by showing that the 
premises were not her homestead, or were wholly or in part subjeet 
to his claim. 

The issue between the parties would be as to whether or not any 
portion of the premises were liable to the debt, and any pleading 
pertinent to either side of that issue would be appropriate. 

The court erred in striking out the amendment upon the ground 
set forth in the bill of exceptions, and for this error the judgment 
will have to be reversed. 

As the case will be remanded for a new trial, it is proper that we 
express our views as to the points made by the amendment, and the 
action which it requires of the court in setting aside the homestead. 

The deed of trust under which McLane claims a lien upon the 
premises, and the note which the deed secures, were executed on 
the 22d of April, 1859. 

At that time it was the law of this state, as settled by the decis- 
ions of the supreme court, that the $2,000 in value of town or city 
lots exempted from forced sale was to be estimated by taking into 
consideration as well the improvements upon the lots as the lots 
themselves. Williams v. Jenkins, 25 Tex., 279. See, also, North wv. 
Shearn, 15 Tex., 175. 

It was also settled that, whilst a homestead was subject to sale 
by a trustee under a deed of trust during the life-time of the 
grantor, yet after the death of the latter it could not be thus exe- 
cuted, as this would be inconsistent wit our statutes governing the 
settlement of the estates of deceased persons. Robertson v. Paul, 
16 Tex., 472. 

Hence, if-the homestead rights of Mrs. Paschal, as against the 
deed of trust held by the appellant, are governed by the law as it 
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existed at the date of the note and deed of trust, they were, after 
the death of her husband, claims to be satisfied out of the entire 
premises which she sought to have set apart, with the exception of 
sufficient of the lots and their improvements to amount to $2,000 
in value. The homestead, to this amount in value, could not be 
sold to pay this or any other debts, but to the balance the lien at- 
tached in the same manner that it would. to any other unexempted 
property. 

The parties contracted with reference to this state of the law, and 
their rights must be determined by it unless they are affected by 
subsequent legislation upon the same subject. 

The only subsequent change in the amount of urban homestead 
exemption, made-prior to the death of I. A. Paschal, is to be found 
in the act of February 2, 1860, subsequently incorporated into the 
act of November 10, 1866. By that act the homestead in a town 
or city exempt from forced sale is declared to be the lot or lots oc- 
cupied, or destined as a family residence, not to exceed in value 
$2,000 at the time of their destination as a homestead; and that 
the subsequent increase in the value of the homestead, by reason of 
improvements or otherwise, shall not subject the homestead to 
forced sale. 

It is evident that if this provision is to govern the rights of the 
parties in this case, the appellees will secure a much larger home- 
stead exemption, and the appellant’s remedy for his debt will be 
seriously impaired. 

In order to so hold we should have to give the statute a retroact- 
ive effect, and, the appellant contends, we should thereby also cause 
it to impair the obligation of a contract in violation of the consti- 
tution of the United States. 

We are relieved of the necessity of discussing these points as 
original questions, for the first has been settled by our own supreme 
court, and the other by the supreme court of the United States. It 
was held in the case of Paschal v. Cushman, 26 Tex., 74, that to 
construe the act of February 2, 1860, so as to make it control a debt 
contracted previous to its date would be to give it a retroactive 
effect and violate the fourteenth section of article 1 of the consti- 
tution of 1845. 


The same prohibition against laws of this character has been in- 


serted in every constitution under which our state government has 
been since administered. We cannot, therefore, construe the act to 
affect contracts entered into previous to its passage. 

In the case of Edwards v. Kearzey, 6 Otto, 595, the supreme court 
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of the United States held that the remedy subsisting in a state when 
and where a contract is made and is to be performed is a part of 
its obligation; and any subsequent law of the state, which so affects 
that remedy as substantially to impair and lessen the value of the 
contract, is forbidden by the constitution of the United States, and 
therefore void. This decision was made in a homestead case not 
dissimilar to the present. It came up on writ of error to the su- 
preme court of the state of North Carolina, where it had been held 
that the state had power to exempt from execution a larger amount 
of homestead and other property than had been before exempted, 
and make the exemption apply to contracts previously made. The 
United States supreme court reversed that decision, and held that to 
apply such a provision in the constitution of North Carolina to 
previous contracts impaired their obligation, and could not be al- 
lowed without a violation of art. 1, sec. 10, of the constitution of 
the United States. 

The decision of that court upon such a question is binding upon 
us, and we follow it with the more willing steps because of its entire 
harmony with our own views upon the subject. 

We think, therefore, that in setting apart a homestead to Mrs. 
Paschal the court should include the improvements, as well as the 
lots upon which they are situated, in estimating the $2,000 in value 
of exemption to which she is entitled as against the claim of the 
appellant under his deed of trust. 

It was stipulated in the deed of trust that, in case it became 
necessary to sell lots 31 and 27 in satisfaction of the same, lot 31 
should be first sold, and afterwards lot 27 in subdivisions of ten 
varas front by sixty back, so as to reserve the houses for the last. 
Without any such stipulation the law could have reserved from sale 
that portion of lot 27 upon which the family home was located, 
until all the balance had been sold, and the debt still remained un- 
paid. In case of inability to force a sale of any portion of the home- 
stead premises by reason of the death of the grantor of the deed 


of trust, the law would have reserved from sale that part upon 
which the house constituting the family residence was located. 
The stipulation of the.deed being in consonance with the course 
which the law would pursue, and the prayer of the amendment 


being to that effect, we think it the duty of the court to set aside 


the homestead from the subdivisions mentioned in the deed, which 


will include the houses and improvements constituting the family 
residence. 


The amendment alleges that by subdividing lot 27 as provided in 
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the deed of trust with an aggregate front of thirty varas, running 
back sixty varas for depth, all the dwelling-houses and _ buildings 
ever used for family purposes would be embraced, and that this por- 
tion of the premises was worth $2,000, or more, at the time 
of making the deed of trust. It further alleges that according to 
the intent and meaning of the deed of trust, and according to the 
Jaw in force at the time it was executed, the portion thus set apart 
would represent the homestead exemption secured to the family of 
the deceased, I. A. Paschal. If this allegation is true, the prayer of 
the amendment, which is in accordance with it, as well as the law 
as it existed at the date of the deed, can easily be complied with, 
both as to the locality and amount of exemption, by setting apart 
a homestead of thirty varas front and sixty varas depth, and the 
improvements thereon as stated in the amendment, and provided in 
the deed of trust, or such other area as, taken in connection with 
the improvements thereon, constitutes the family residence, and 
worth $2,000 at the time the deed of trust was executed. 

The judgment will be reversed and the cause remanded in order 
that the cause may be proceeded with in accordance with the views 
expressed in this opinion. 

REVERSED AND REMANDED. 

[Opinion delivered June 27, 1884.] 


Associate Justice Wesr did not sit in this case. 





M. S. Cote v. Wu. Bammet. 


(Case No, 1791.) 


1. DEED BY MARRIED WOMAN.— In order that a deed from a married woman 
may divest her interest in her separate property, she must be first examined by 
an officer duly authorized, privily and apart from her husband, who, after 
explaining the contents of the deed to her, must certify to those facts, and 
also to the effect that she had fully and voluntarily executed the deed, and 
wished not to retract it. But if the husband who joins her in the deed 
shall fraudulently receive from the purchaser a less amount of money than 
that specified therein, which the wife had agreed to take at the time of ac- 
knowledging the instrument, no title will pass by the delivery of the deed. 

2, PURCHASER IN GOOD FAITH.— The principle above announced is not varied 
by the fact that the married woman acknowledges the deed with the name 
of the grantee in blank, the consideration, however, being plainly specified. 

If the husband or another agent of the wife, having possession of such a deed, 

negotiates and delivers it to a purchaser for a less sum than that specified, 

the purchaser buys at his peril, and will be charged with notice of the wife's 
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unwillingness to sell for a less sum than that mentioned in the deed. If 
the sale, after the acknowledgment of the deed by the wife, was effected by 
the husband or by another, the receipt of the money by such agents would 
not estop the wife. 

38. CASE FOLLOWED.— Edwards v. Dismukes, 53 Tex., 605, referred to and fol- 
lowed. 

4, PURCHASER IN GOOD FAITH.—One who purchases land under the circum- 
stances above referred to, and who, without the wife’s knowledge, receives 
her deed, paying a less sum than that stipulated in the deed, cannot ordina- 
rily be a purchaser in good faith. 


ON MOTION FOR REHEARING. 


5, POSSESSOR IN GOOD FAITH.— It would seem that when the defect in a title 
exists in the power under which it is executed, and is such as the true owner 
could waive by parol or acts done in pais, any act or conduct of his which 
would lead the purchaser to believe that the defect was waived, or that the 
true owner had acquiesced in his possession and improvement of the prop- 
erty, would constitute the purchaser a possessor in good faith. 

6. PAY FOR IMPROVEMENTS.— A married woman whose separate property was 
claimed and occupied, under a deed made by her in blank, for a larger sum 
of money specified therein than her agent afterwards undertook to sell for 
when the deed was delivered, remained silent for seven years while the pur- 
chaser was improving the property. Held, that under such circumstances 
the purchaser was entitled to pay for the value of his improvements before 
eviction. 


Error from Harris. Tried below before the Hon. James Mas- 
terson. 

Plaintiff in error, M. S. Cole,a married woman, sued in trespass 
to try title for a three-acre tract of land,and a fractional part of an 
acre adjoining, situated in the city of Houston. Her husband re- 
fused to join her in the suit, and leave was granted her by the court 
to prosecute it alone. The plaintiff was the owner of the property 
sued for. After marriage with her busband, she, with him, acknowl- 
edged an instrument of writing, which purported to convey the 
land described in the petition. It recited a consideration of $1,500, 
for which the plaintiff had expressed her willingness to convey the 
property. This instrament was never delivered by her to any one. 
There was no grantee. Where the grantee’s name should have 
appeared was a blank: This instrument was handed to her husband, 
who left it with one E. C. Stockton, a real estate agent, to be deliv- 
ered to any purchaser who would pay for the property described 
the sum of money recited as the consideration. Stockton bargained 
with the defendant for the property, and it was made to appear 
that the defendant agreed with Stockton to pay him the amount 
expressed in the deed. Before the payment of the money, the de- 
fendant had the title to the premises examined by attorneys. Upon 
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examination areal or supposed defect of title was discovered and 
reported to the defendant, who declined to complete the trade. 
Thereupon Stockton, without the knowledge or consent of the 
plaintiff, or being thereunto authorized by her, entered into his own 
negotiations with the defendant, which resulted in Stockton’s taking 
$1,000 for the property. This was done notwithstanding the sup- 
posed defect of title was remedied by a proper deed executed ad 
interim and before the payment of the $1,000. The plaintiff’s hus- 
band received the $1,000 from Stockton, and on his return home 
tendered his wife, the plaintiff, $600, stating that he had spent the 
rest. She refused to accept it. Her husband refused to join her in 
bringing a suit to recover the property, and she sued alone to re- 
cover it, seven years after the transaction above detailed. 

Plaintiff prayed for cancellation of the defendant’s pretended 
deed, for title and possession of the property in controversy, etc., 
and for general relief. The defendant answered by gencral and 
special demurrers, which were overruled, by plea of not guilty and 
special denials, by plea and prayer for specific performance, by plea 
of equitable estoppel, by plea and prayer for equitable relief in the 
return of the $1,000 paid by him to Stockton, and by plea for the 
value of permanent improvements, etc. The defendant deraigned 
title on the trial from and under plaintiff by virtue of the instru- 
ment above referred to. Tried before the court without the inter- 
vention of a jury, and judgment for the defendant. 


Presley K. Ewing, for plaintiff in error, cited: R.S., arts. 559, 
4310; Drury v. Foster, 2 Wall., 24; McCown v. Wheeler, 20 Tex., 
372; Viser v. Rice, 33 Tex., 139; Bishop on Contracts, secs. 176 
184; B. & M. KR. Rw. sartlett, 3 Cush., 224; Berry v. Donley, 26 
Tex., 737; Fitzgerald v. Turner, 43 Tex., 79; Ruleman v. Pritchett, 
56 Tex., 485; Cannon v. Boutwell, 53 Tex., 626; Edwards v. Dis- 
mukes, 53 Tex., 605; Wade, Law of Notice, sec. 17; Story, Agency, 
sec. 133, p. 160 (Sth ed.); Cravens v. Booth, 8 Tex., 243; O’Brien v. 
Hilburn, 9 Tex., 297; Sexton v. Wheaton, 8 W heat., 238-9; Bishop, 
Married Women, sec. 489; Bigelow on Estop., 486, 489, 490; Stephen- 
son v. Osborne, 41 Miss., 119, 125; 22 Ala., 86; 51 Maine, 367; Clark 
v. Gifford, 10 Wall., 311; 23 Wend., 43; Zobson v. Osborn, 13 Tex., 
308; Eckhardt v. Schlecht, 29 Tex., 184; Kerr on Fraud & Mistake, 
p. 2. 





Crank & Taliaferro, for defendant in error, cited: Hilliard on 
Vend., pp. 65, 112; Williams v. Chandler, 25 Tex., 11; Dunham v. 
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Chatham, 21 Tex., 248; Love v. Barber, 17 Tex., 318; Ragsdale ». 
tobinson, 48 Tex., 379; Womack v. Womack, 8 Tex., 413; Dalton 
v. Rust, 22 Tex., 154; Fitzgerald v. Turner, 43 Tex., 83; Cravens ». 
Booth, 8 Tex., 249; White v. Denman, 16 Ohio, 59; McCown ». 
Wheeler, 20 Tex., 373; Miller v. Alexander, 8 id., 44; Pasch. Dig., 
art. 1003, p. 261; 9 Serg. & R., p. 268; Callahan v. Patterson, 4 
Tex:, 68; Hartley v. Frosh, 6 id., 216; Shelby v. Burtis, 18 id., 651. 


CO. L. Cleveland, also, for plaintiff in error on motion for rehearing. 


Wir, Cuier Justicr.— It clearly appears from the evidence in 
this cause that the appellant, a married woman, executed and ac- 
- knowledged in the form prescribed by law, a deed to the property 
in controversy, which recited a consideration of $1,500; the name 
of the grantee being left blank in the conveyance. Also that this 
was the amount of money she was willing to take for the land, and 
that she never consented to take less, or authorized any one to de- 
liver the deed upon payment of any other sum. It further appears 
that the deed was placed by her husband in the hands of Stockton 
to enable him to effect a sale of the property, and that the appellee 
at one time intended to purchase it for $1,500, and understood that 
to be the price asked for the property, and would, have purchased at 
that price but for a supposed defect in the title, and that he after- 
wards declined to do so, but was willing to give $1,000 for it. That 
subsequently he and Stockton agreed upon that price, and Bammel 
received the deed with the consideration of $1,500 expressed in. it 
and his own name inserted as grantee, but paid only $1,000 for the 
land. All this was done without the knowledge or consent of the 
wife, and she refused to receive any part of the purchase money 
which had been paid by Bammel. 

Can Mrs. Cole recover from Bammel the property claimed by him 
under this state of title? 

Our statutes, in their watchful care over the rights of married 
women, have prescribed the only manner in which their separate 
property may be conveyed by deed, and any conveyance not exe- 
cuted in strict conformity with the statute is an absolute nullity. 
Berry v. Donley, 26 Tex., 737; Fitzgerald v. Turner, 43 Tex., 79; 
Eckhardt ». Schlecht, 29 Tex., 129. 

Xeposing confidence in certain officers named for that purpose, it 
requires that one of them shall examine the wife privily and apart 
from her husband, explain the contents of the deed to her, and take 
her acknowledgment to the effect that she freely and voluntarily 
executed the deed and wished not to retract it. 
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This done, and properly certified to, and the deed delivered to the 
grantee, the title of the wife passes to the purchaser as completely 
as it would by the conveyance of a single person. 

A married woman’s deed, however, may have the proper certifi- 
cate attached, and yet be avoided by her if the certificate does not 
speak the truth, or the deed or acknow ledgment were obtained by 
fraud or force, provided the purchaser is charge: ible with notice of 
either of these facts before the purchase money is paid. Davis », 
Kennedy, 58 Tex., 516; Wiley v. Prince, 21 Tex., 637. 

A full knowledge on the part of the wife of the contents of the 
deed is one of the principal objects to be attained by the private ex- 
amination. If she is misinformed as to what it contains, or a deed 
differing materially from the one explained to her is substituted in 
its place, and this fact 1s known to the grantee, the conveyance is of 
no avail as against the wife. It is needless to add that if the deed 
be changed in an important particular after her acknowledgment has 
been taken, she cannot be compelled to abide by the altered instru- 
ment. 

For instance, it would be a fraud upon her, if, by means of a con- 
spiracy between the husband, the purchaser and the officer, a false 
statement of the contents of the deed should be made to her, and 
she should thereupon execute and deliver a deed for a different 
amount of purchase money from what she had agreed and was will- 
ing to receive. After the execution and delivery of a deed under 
such circumstances, it is clear that she could refuse to take the con- 
sideration and could recover the property thus obtained by fraud. 

The acceptance by her husband of a different sum, under such a 
state of facts and without her special authority, would not be bind- 
ing upon her, nor amount to a ratification of the fraud in which he 
participated. 

The purchaser need not be an active participant in such a transac- 
tion in order to vitiate it, but it is sufficient if he had notice of its 
character before he parted with the purchase money. 

In principle, the false reading of a wife’s deed, so that it shall 
appear to be upon a different consideration from what it actually 
recites, or the changing of the deed in this respect, does not differ 
from the fraudulent act of receiving from the purchaser a less 
amount of money than the wife had agreed to take for the land 
when examined by the officer. 

Such a proceeding imposes upon the wife a different contract from 
that which she had explained to her, and, in effect, forces upon her 
a conveyance she may have been unwilling to execute. 
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A wife unwilling to sell her separate estate for the price offered 
her might be induced to part with it for a much larger sum. The 
larger sum is inserted in the deed, and she executes it willingly, and 
so acknowledges to the notary. This deed is placed in the hands of 
her husband to deliver to the purchaser on receipt of the considera- 
tion. Contrary to her wishes, it is delivered upon payment of the 
very price she had refused for the land; she is, in effect, defrauded 
into the execution of an instrument she was unwilling to sign, and 
the beneficial design of the statute is frustrated. 

Such is the case now before us. Leaving out of question the fact 
that the deed was executed in blank, and supposing that Bammel’s 
name was in it as grantee on the day it was signed, and admitting 
that Stockton was made her agent by having the deed placed in his 
hands, we think the wife’s title did not pass to the appellee. 

She never agreed to sell for less than $1,500. She had no deed 
explained to her, nor did she willingly sign one, that conveyed her 
land for less than that sum. She at no time authorized her hus- 
band or Stockton to deliver the deed to any one upon ‘receiving 
from the purchaser $1,000. She did not hold either of them out to 
the world as having authority to reduce the price named in the 
deed to a less sum under any circumstances. By placing in Stock- 
ton’s hands a deed with an expressed consideration of $1,500, she 
notified all persons proposing to purchase that this was the price 
she was willing to take for the property. The instrument itself was 
the only evidence of the agency of the party having it in posses- 
sion.. It was the charter of his authority, and gave him no greater 
rights than would a power of attorney restricting the agent’s power 
of sale to the event of his being able to do so for a specified sum. 
No one, upon reading it, had a right to conclude that the agent 
had a right to make any other terms than were made by the deed 
itself. It was a case of special agency to do a particular thing im 
a particular way. Persons'dealing with such an agent must know 
that if a different act is done, or the one authorized is done other- 
wise than the power prescribes, he, and not the principal, must suf- 
fer if damage ensues to the latter in consequence of disobedience to 
his directions. Story on Agency, §§ 126, 224. 

Bammel had, therefore, full notice that Mrs. Cole had empowered 
Stockton to sell her land for $1,500, and no other price. He had at 
one time, and whilst Stockton was offering to sell the land at that 
price, intended to give $1,500 for it, and fully understood that he 
must pay that amount of money for the land. The statement of 


the consideration in the deed put him upon inquiry as to the power 
Vou, LXII—8 
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of Stockton to take a different sum. Had he pursued such inquiry 
to the proper source of information, he would have learned that 
Mrs. Cole had given Stockton no such authority, but was unwillin 

to take $1,000 for the land,—and he must be held to have had ful] 
knowledge of that fact before he bought. Wade on Notice, see. 17, 
No declaration of the agent could bind the principal; for this would 
be to allow an agent to extend his authority beyond the powers 
granted him by his own act and not by the act of his constituent. 

It is unnecessary for us to decide whether or not, if Mrs. Cole had 
ratified the unauthorized act by receiving the money paid to the 
agent, with full knowledge of all facts in reference to the sale, it 
would have estopped her from setting up a claim to the land. She 
refused to receive the money or to recognize the validity of the sale, 
and has not, therefore, ratified the act of her agent in the premises, 

The receipt of the money by Stockton or by her husband could 
not estop her or work such ratification. The agent cannot ratify 
his own unauthorized act so as to bind his principal. And to per. 
mit a wife to be estopped from setting up a claim to her separate 
property of which she has been deprived by the unauthorized con- 
duct of her husband or an agent, by reason of the receipt of the 
purchase money by the very parties who have coritributed to de 
fraud her, would, in effect, abolish the provisions of the statute as 
to conveyances of the separate property of married women. 

Nor is any other principle of estoppel applicable to this case. 
Neither Mrs. Cole’s conduct nor her silence has misled the appellee into 
a purchase of the land. She was ignorant of all attempts that ‘were 
made to sell her land for less than $1,500. She never knew that it was 
on the market for a less sum till the $600 was offered to her by her 
husband. There was no time between the date of the deed and the 
consummation of the trade at which she could have spoken and for- 
bidden the bargain. There was nothing that she said or did that 
could have led any one to believe that she would take $1,000 for 
the land; but the very contrary conclusion was to be drawn from 
all her conduct in the premises. Bigelow on Estoppel, 484. 

Nor does the case present any equities in favor of the purchaser 
which entitle the latter to hold the land against her, or even to de- 
mand a return of the purchase money. As we have seen, no part of 
the purchase money was received by her. It was not shown that 
her separate property derived any benefit from it. No willingness 
on the part of the wife to sell the land upon the terms accepted by 
Bammel was proved, even if that would be of assistance to the ap- 
pellee’s case. The defect in the conveyance was not a mere formal 
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one. The proof is that there was neither a formal nor a substan- 
tial compliance with the terms of the statute; neither an acknowl- 
edgment of such a bargain as the appellee seeks to enforce against 
the wife, nor the making, in fact, of such a trade in any manner 
whatever, by her or her authority; nothing binding upon her con- 
science which forbids her to repudiate the trade, and equity will not 
interpose to protect the purchaser against her superior legal rights. 

The case most like the present to be found among the decisions 
of this court is that of Edwards v. Dismukes, 53 Tex., 605. It was 
there held that the delivery by the husband of a deed properly exe- 
ented by the wife in violation of her instructions, though the grantee 
had no notice of the instructions, would not pass the title of the 
wife if the grantee had notice that the delivery was unauthorized. 

*The principle of that decision is applicable to this case and in ac- 
cordance with the views expressed in this opinion. 

It is evident from what has already been said that the appellant 
ean set up no claim to the improvement placed by him upon the 
premises. He cannot be a purchaser in good faith, as the slightest 
use of the means in his power would have led him to know that he 
was getting no title to the land, purchasing it as he did under the 
circumstances. He closed his eyes to facts which he could easily 
have known, and took the risk of purchasing from the wife’s agent 
under an instrument on the face of it not binding upon her, if the 
trade was consummated upon the terms on which he proposed to 
buy, and he must bear the consequences, as in other cases which are 
lacking in good faith. Whilst there may be cases where a pur- 
chaser, claiming through a conveyance to his vendor, which was 
defectively executed by a married woman, may set up good faith 
and claim the value of of his improvements (26 Tex., 747; 48 Tex., 
583), this right does not belong to one who claims title by a direct 
deed from the wife to himself, obtained through a fraud of which 
he is chargeable with full knowledge. 

We therefore are of opinion that the court erred in rendering 
judgment for the defendant below. The judgment is reversed, and 
the court proceeding to render such judgment as should have been 
rendered below, will decree a recovery of the land in controversy by 
the appellant, and all costs both of this court and of the court below. 


ON MOTION FOR REHEARING. 


Wir, Curr Justice.— We are asked to reconsider that portion 
of the opinion heretofore delivered in this case which denies to the 
appellee the right to recover the value of the improvements placed 
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by him upon the land in controversy. No objection is raised to so 
much of our decision as decrees the land itself to the appellant, but 
the ruling in that respect is acquiesced in as correct. 

The judgment of the district court having been rendered in favor 
of Bammel, who was defendant below, that court had no occasion 
to pass upon the question of improvements, and it was not discussed 
apon appeal either in the briefsor argument of counsel. In the ex. 
haustive arguments held by the respective counsel upon the motion 
for rehearing, the question is thoroughly discussed and all the author. 
ities bearing upon it collated and commented upon. 

We have, therefore, been able to give the subject a more satisfac. 
tory investigation. 

The appellee was denied pay for his improvements by our original 
opinion for the following reasons: At the time of his purchase hes 
was charged with notice that Mrs. Cole had agreed to sell the land 
for $1,500, and had acknowledged a deed with that consideration 
expressed in it. He had purchased from her agent for the sum of 
$1,000, and hence could not defend against a suit brought by her to 
recover the property unless he could show authority from her to the 
agent to sell at the lower rate, or that she had ratified the sale by 
subsequent conduct. No previous authority to the agent was shown, 
and it was affirmatively proved that, when the terms of the sale 
were made known to her, she expressly repudiated it by refusing to 
receive any part of the purchase money. It was not shown that 
this repudiation was made known to Bammel, nor upon the question 
of title was this at all necessary. He bought from one not author. 
ized to sell upon the terms of the purchase, and he took the risks of 
ratification by Mrs. Cole, and of a loss of the property in case of a 
repudiation by her. His title depended upon the occurrence or 
non-occurrence of the ratification, not upon whether or not the facts 
in reference to it were communicated to him. Hence, no apparent 
acquiescence in the sale deduced from a long continued failure to 
sue for the property, or to give notice of an intention to do so, could 
have any effect upon Mrs. Cole’s title to the land, or her right to 
recover it from the appellee. It may, however, have much effect 
upon the good faith of Bammel’s possession and his right to recover 
pay for his improvements. 

The facts as presented by the record before us show that Bammel, 
after his purchase, commenced improving the land, and continued so 
to do, without any objection on the part of Mrs. Cole, or any knowl 
edge of her repudiation of the sale, or of her intention to sue for the 
property. This silence on her part continued for over seven years, 
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during which time the property was greatly improved and enhanced 
in value by the efforts and at the expense of the appellant. 

The case was that of a purchase with notice from one having no 

wer to sell, accompanied with an apparent acquiescence in the 
sale by the party who alone could defeat it, continued for so long 
a period of time as to lead the vendee to believe that the true title 
would not be asserted against him. 

The result of our decisions i in like cases is that the mere fact that 
a party buys from one who he knows has no power to sell is not 
sufficient to make him a possessor in bad faith. There may be at- 
tending or subsequent circumstances which will relieve the possession 
of such a character and entitle the vendee to pay for his improve- 
ments. Sartain ». Hamilton, 12 Tex., 219; Dorn v. Dunham, 24 
Tex., 366; French vw. Grenet, 57 Tex., 273. 

What circumstances will be sufficient cannot well be reduced to 
any general rule. It would seem; however, that when the only de- 
fect in the title is in the power under which it was executed, and 
such as the true owner could waive by parol or acts done in pais, 
any conduct of the latter which led the possessor to believe that 
such waiver had taken place or would occur, or that the owner had 
acquiesced in his possession and improvement of the land, would con- 
stitute him a possessor in good faith. 

Mrs. Cole, with full knowledge that Bammel was improving the 
property in the belief that he had good title to it, stood by for seven 
years and permitted him to make the improvements and gave him 
no notice that ske did not approve the sale or would sue for the 
land. 

We think, under these particular facts taken in connection with 
the circumstance that the only defect in Bammel’s title was such as 
Mrs. Cole could waive by her conduct, that a sufficient case of good 
faith is made out to entitle Bammel to pay for his improvements. 

Indeed, this court has held in two cases that one who buys, know- 
ing that his vendor has a deed from a married woman defectively 
acknowledged, may be a possessor in good faith. Hill v. Spear, 
48 Tex., 583; Berry v. Donley, 26 Tex., 737. 

No reasons are given in either case for this ruling of the court, 
but it must rest*upon the ground that the defect was such as the 
wife could waive, and, not “having taken advantage of it, the pur- 
chaser might in good faith suppose she would waive it, and with 
her acquiescence had improved the property. 

A rehearing: will be granted upon the question of improvements 
alone, and for a more definite ascertainment of the facts bearing upon 
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that question alone, the cause will be remanded to the court below, 
with the following instructions: 

1st. That the said court enter judgment in behalf of the plaintiff 
below for the recovery of the property in controversy and all costs 
of suit. 

2d. That it hear evidence as to the adverse possession of the de- 
fendant, and ascertain whether such possession has been held in 
good faith, according to the principles laid down in this opinion, for 
at least one year next before the commencement of this suit. 

3d. If it shall be found that such possession has not been thus 
held in good faith, the judgment heretofore directed to be entered 
for the plaintiff shall include also a recovery of the improvements 
upon the property and the issuance of a writ of possession. 

4th. If it shall be found that such possession has been thus held 
in good faith, the court shall ascertain the value at the time of the 
trial of such improvements as have been made upon the lots before 
the filing of this suit, not exceeding the amount to which the value i 
of the premises is actually increased thereby. | 

5th. The court shall further proceed in the trial of the question 
of improvements and rents, and in setting off one against the other, 
and in rendering judgment as to said rents and said improvements, 
in all respects according to the second and third subdivisions of art. 
4814, and according to arts. 4815 to 4820 inclusive, of the Revised 
Statutes of the state of Texas. 

With which directions the judgment is reversed and the cause 


remanded. 
REVERSED AND REMANDED. | 
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Crry of Gatveston v. G. PosNnarnsky. 
(Case No, 5445.) 


1, LIABILITY OF MUNICIPAL CORPORATION CREATED BY SPECIAL ACT FOR DAM- 
AGES.— The city of Galveston, a municipal corporation created by act of the 
legislature, was by charter invested with exclusive control over its streets 
and alleys, public grounds and highways in the city, and with power to ) 
widen, regulate, clean or improve the same, to put drains and sewers therein, 
and to prevent the incumbering thereof; to establish, erect, construct, reg- : 
ulate and keep in repair sidewalks, culverts and sewers; to compel persons 
to keep filth, rubbish, etc., from the sidewalks and streets and gutters, in 

front of premises occupied by them, and also other powers set forth in the 

opinion. A permanent physical injury resulted to a child, nine years old, 
who fell into an uncovered ditch in the city, from two to three feet deep, 
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which for a long time had been left open by the city, along a defective side- 
walk and without barrier or protection. In the ditch rubbish and piles of 

lass had been suffered to accumulate. In a suit for damages brought for 
the child, held: 

(1) The liability of the city could not result from any express statute. 

(2) No recovery could be had on such a cause of action had it been brought 
for injury resulting from neglect of the public officers of a subdivision of 
the state, even if given a quasi corporate existence, if created solely for a 
public purpose by a general law, applicable to all such subdivisions, 

(3) This rule grows out of the principle that a state cannot be made liable 
to an action for neglect or misfeasance of its officers, through which a person 
is injured, unless some statute creates the liability. Citing Bigelow v. In- 
habitants of Randolph, 14 Gray, 548; Eastman v. Meredith, 36 N. H., 295, 
and other cases. 

(4) The tendency of decisions is, however, to change the rule to a limited 
degree, so as to make even quasi corporations liable. 

(5) The rule exempting quasi corporations from liability on such a cause 
of action has no application to towns and cities incorporated under special 
laws. 

(6) The reason for the distinction is, that quasi corporations are but agen- 
cies of the state for the general convenience and benefit-of all, while mu- 
nicipal corporations created by special charter are supposed to be created 
chiefly for the benefit of the inhabitants of the city. 

(7) The essential difference between municipal involuntary corporations, 
such as counties, created by general law, and incorporated cities, considered. 

(8) Whenever any municipal corporation is created, and is restricted to 
the exercise of powers pertaining to the administration of general laws and 
the policy of a state, they are agencies of the state, and not liable to be sued 
for the exercise of such powers, when the right to sue is not given by 
statute. 

(9) Persons or corporations voluntarily assuming to perform a work, even 
though it be quasi public in its character, must be held responsible for due 
care in its performance. When a city accepts a charter conferring defined 
powers, the resulting duty is imposed thereby to faithfully exercise them, 
and, failing in this, it is responsible to one injured thereby. 

(10) CASES CITED.— City of Chicago v. Robbins, 2 Black, 418; Mayor vw, 
Sheffield, 4 Wall., 189; Evanston v. Gunn, 99 U. S., 660; Barnes v. District 
of Columbia, 91 U. 8., 551, cited. 

(11) A city existing under a special charter from the legislature is respon- 
sible in damages for the wrongful and negligent performance of acts done 
under its charter powers in the management of property or rights volunta- 
rily held for its own immediate profit or advantage as a corporation, although 
inuring incidentally to the benefit of the public at large. 

(12) CASES CITED AND APPROVED.— Duke v. Mayor of Rome, 20 Ga., 635; 
Brinkmeyer v. City of Evansville, 29 Ind., 187; City of Richmond v. Long, 
17 Gratt., 375; Prather v. City of Lexington, 13 B. Mon., 559; Western Col- 
lege v. City of Cleveland, 12 Ohio St., 375; Detroit v. Blackeby, 21 Mich., 
$4, and City of Navasota v. Pearce, 46 Tex., 527, noticed and reviewed, Peck 
v. City of Austin, 22 Tex., 265, and Keller v. Corpus Christi, 50 Tex., 628, 
cited and approved. 

(18) At common law a city corporation created by special charter is liable 
for an injury resulting from a neglect to keep its streets in repair, and it is 
not necessary that the right to sue therc for should be given by statute, 
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2, DamMaGEs.— In this case, as above stated, if there were pieces of glass or 
other sharp and dangerous substances in the ditch, without which ‘the in- f 
jury, notwithstanding the fall of the child, would not have occurred, even 
then, though such substances would not have injured without the fall, yet 
if the fall was caused by the defective condition of the sidewalk, then it 
must be deemed the proximate cause of the injury. 

8. SamME.—If the injury resulted from one of the causes, or from the two com- 
bined, if such cause would not have existed but for the neglect of the city 
it would be liable if there was no failure on the part of the plaintiff to exer. 
cise due care. 

4. DaMaGEs.— A verdict was rendered against a city for $10,000 damages, 

caused by its negligence in failing to keep its streets in repair, whereby the 

leg of a child nine years old was injured and the child rendered lame for 

life. Held, that though the verdict was for a large amount, the judgment 

would be permitted to stand, the supreme court expressing an unwilling- 

ness to substitute their judgment for that of the jury in the absence of facts 
showing undue influence. 










































Apprat from Galveston. Tried below before the Hon. A. P, 
McCormick. 

Suit brought November term, 1873, of the district court of Gal 
veston county, by Nannie Posnainsky, a minor, who sued by her 
father and next friend, G. Posnainsky, against the city of Galveston 
for damages caused by her falling into a neglected drain, bordering 
one of the sidewalks of the city, originally constructed by the city, 
but out of repair, uncovered and unguarded, by which she was ren- 
dered a cripple for life. Charged that the accident occurred through 
the negligence of the city. 

The defendant, besides the general denial, answered specially that j 
the injury, if any, was sustained and occasioned by the “ carelessness, 
want of attention and reckless disregard of all prudence” on the 
part of the plaintiff. That the sidewalk was sixteen feet wide, en- 
tirely unincumbered and free, open and smooth throughout its entire 
width and length; that the street in front and adjoining the side- 
walk, was also unincumbered, open and smooth for its entire length, 
for all travelers and passers; that between the sidewalk and street is t 
a gutter or drain which the defendant, in discharging the duties im- | 
posed on her by the charter of the city, constructed and main- 
tained for the purpose of draining the location. “That the said 
gutter was left open and uncovered by the authority of the city, in- 
tentionally and designedly,” so as better to preserve the health of 
the city. That the gutter was of such size and width as to be easily 
seen by all passers, and was seen and known to exist by plaintiff; 
that it was near the house of plaintiff; that at the time of the acci- 
dent it was broad daylight; that the injury was not caused by the 
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fall, but by a cut from a glass bottle; that the crippled condition 
was caused by the want of proper surgical aid; and upon these is- 
sues the parties went to trial, and a verdi ct and judgment rendered 
against the defendant for $10,000. 

A brief filed by Hon. A. H. Willie in 1876, and before his election 
tothe position of chief justice, cited for appellant the following cases 
to show that in New England states neither towns nor cities are 
under implied liability for injuries resulting from defective sidewalks 
or streets: Oliver v. Worcester, 102 Mass., 488, 489; Chidsey 2. 
Canton, 17 Conn., 478; Reed v. Belfast, 20 Maine, 245, 248; Baxter 
v. Turnpike Co., 22 Vt., 114; Providence v. Clapp, 17 How., 167; 
Mower v. Leicester, 9 Mass., 247. 

He cited, also: Russell », Men of Devon, 2 Term R., 667; Mayor 
of Lynn v. Turner, Cowp., 86; Henley v. Mayor of Lyme, 5 Bing., 
91; Gibson v. Mayor of Preston, 5 Q. B., L. R., 218, 222; Lane ». 
Colton, 1 Ld. Raym., 646; Whitfield v. La Despencer, 2 Cowp., 754; 
Freeholders v. Strader, 3 Harr. (N. J. L.), 108; Cooley v. Freehold- 
ers of Essex, 3 Dutch., 415; Livermore v. Board of Freeholders, 29 
N. J., 245; Pray v. Mayor, 32 id., 394; Brinkmeyer v. Evansville, 
29 Ind., 187; Duke v. Mayor, 20 Ga., 635: Richmond v. Long, 17 
Gratt., 375; Prather v. Lexington, 13 B. Mon., 559; Western Col- 
lege v. Cleveland, 12 Ohio St., 375; 12 La. Ann., 481; Daagan v. 
Mayor of Mobile, 31 Ala., 469; Detroit v. Blackeby, 21 Mich., 84 


Jas. B. Stubbs, also for the appellant, filed an able argument for 
a rehearing. 


Waul & Walker, with Kilpatrick, for appellee, cited, on the right 
to sue the city for the injury: Weightman v. Washington, 1 Black, 
39; Nebraska City v. Campbell, 2 id., 590; Chicago City v. Rob- 
bins, 2 id., 418; Mayor vw. Sheffield, 4 Wall., 184, 194; Barnes vz. 
District of Columbia, 1 Otto, 541, 551; Evanston v. Gunn, 9 id., 
600; 14 Gray, 541; Meares v. Commissioners of bebe eo, 9 Ired., 
80; Albrittin v. Mayor of Huntsville, 60 Ala., 486; 8. C., 31 Am. 
R., 46; O’Neil v. City of New Orleans, 30 La., 220; 8. C., 31 Am. 
R., 221; Dewey v. Detroit, 15 Mich., 309; Smoot v. Mayor, 33 Ala., 
69; Dayton v. Pease, 4 Ohio St., 80; Erie v. Schw ingle, 22 Pa. St., 
884; Sterling v. Thomas, 60 IIl., 264; Blake v. St. Louis, 40 Mo., 
569; Rowe v. Portsmouth, 56 N. H., 291; Eastman v. Meredith, 36 
N. H., 280; Parker v. Lowell, 11 Gray, 353; Vason v. Augusta, 38 
Ga., 542; State v. Newark, 4 Dutch. (28 N. J. L.), 491; Memphis v. 
Lasser, 9 Humph., 757; Rochester W. L. Co. v. Rochester, 3 N. Y., 
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463; Weet v. Brockport, 16 N. Y., 161, n; Mayor v. Furze, 3 Hill, 
312; and other authorities cited in the opinion. 


aso ijtinncnci tale 


Srayton, Associate Justice.— It is urged that the court erredin | 
giving the first and fourth instructions. These instructions were ag ; 
follows: 

1. “The defendant has entire control of streets within the corpo. 
rate limits, and has power to provide for and enforce the manner 
in which said streets are to be kept, and is liable to travelers on said 
streets for any damage received, without the fault of the one in. 
jured, from the placing in the street such obstructions as render the 
travel upon said street hazardous to the persons or the property being , 
conveyed, or passing said streets.” 

4. “If the drain was a reasonably proper one in its manner of 
construction, and the leaving it uncovered and unfenced between 
the crossings of the streets and alleys was not reasonably liable to 
result in injury to persons passing and using ordinary care, to be 
expected from those who usually travel streets in the city, the de & 
fendant would not be liable, and you should return your verdict for 
the defendant.” 

It is also urged that the court erred in the charge generally; and 
so much of the charge as bears on the question raised by the in- + 
structions above set out is as follows: 

2. “The opening and repairing of streets is a matter of discretion 
in the city government; but when she undertakes to open or con- 
struct streets and travel ways, she must so construct them as to ren- 
der their use reasonably safe to such persons as are naturally 
expected to use said ways, using such care as such persons ordinarily 
exercise.” 

3. “It is the duty of the defendant to provide for the health of 
the inhabitants of the city by the construction of all necessary and i 
proper drains. | 

“Tt is a question for the jury to determine from the proof whether 
the drain on Seventeenth street, covered at the crossings of the | 
streets and alleys, but left uncovered in the intervening spaces and 
without any barrier to prevent travelers falling in the same, was 
such a construction as that the persons using said street could with 
ordinary care avoid receiving injury therefrom,” 

7. “If you find the drain was a dangerous obstruction in the | 
street, and was not properly guarded, and that the plaintiff, using 
due and ordinary care in passing, slipped and fell into said drain, 
and that the injury she received resulted solely from said fall, and 
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not in part from the presence of some accidental cause unknown to 
the defendant, you will find for the plaintiff, and assess the damage 
at such sum asin your judgment of the proof will compensate her for 
the pecuniary loss the plaintiff has sustained in the damage done to 
her person by said fall and injury.” 

The second instruction asked by the defendant and refused by 
the court, in effect declared that the performance of certain acts by 
the city would be the exercise of due care. This charge was subject 
to objection on this account, and the question of due care on the 
part of the defendant was fairly presented to the jury, by the 
charges before referred to, in connection with the following charge 
which was given by the court: 

5. “If the proof should satisfy you that the drain was one dan- 
gerous to persons passing and using ordinary care, but should satisfy 
you also that the injury in question resulted from the want of ordi- 
nary care on behalf of the plaintiff, the plaintiff cannot recover for 
the injury thus received through the plaintiff's want of ordinary 
care. In considering the question, the use of care on the part of the 
plaintiff, you will have regard to the age of the plaintiff, and not 
exact the same degree of care on the part of a child of nine or ten 
years as would be exacted of and exercised by a person of mature 
years and discretion.” 

The second instruction asked by the defendant, as well as the 
third, which was also refused, assumed that the city was liable if the 
injury resulted from the want of due care by it, without negligence 
on the part of the injured person. 

As well stated by counsel for the appellant, “the gist of the action 
is the negligence of a municipal corporation in failing to keep its 
streets in repair, whereby damage resulted to a private person. 
And right at the threshold we are confronted with the important 
question: Is a municipal corporation liable, civilly, for such negli- 
gence?” This question is fairly raised by the assignments of error, 
based on the charges given; it may, however, be doubted, looking 
to the charges asked by the defendant and refused, whether this 
question was directly raised in the court below during the trial. 

The city of Galveston is a municipal corporation, incorporated by 
an act of the legislature of this state; and in addition to the powers 
of taxation, and other like powers usually conferred on such cor- 
porations, its charter provides that it shall have powers thus stated 
in its charter: 

“q1TLE 12— art. 4. 


“Section 7. To have the exclusive control and power over the 
streets, alleys and public grounds and highways of the city, and to 
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abate and remove encroachments or obstructions thereon, to open, , 
alter, widen, extend, establish, regulate; grade, clean, or otherwise : I 
improve the same; to put drains and sewers therein, and to prevent 1 
the incumbering thereof in any manner, and to protect the same 
from any encroachment or injury, and to regulate and alter the 
grade of premises, and to require the filling up and raising of the 
same. { 
“Section 8. To establish, erect, construct, regulate and keep in 
repair bridges, culverts and sewers, sidewalks and crossings, and to 
regulate the construction and use of the same, and to abate and 


punish any obstructions or encroachments thereon; and the cost of 

the construction of sidewalks shall bedefrayed by the owners of the 
lot or part of lot or block, fronting on the sidewalk; and the cost ' 
of any sidewalk constructed by the city shall be collected, if neces. | 
‘sary, by the sale of the lot or part of lot or block on which it 
fronts, together with the costs of collection, in such manner as the 
city council may by ordinance provide.” . . . Sp. Laws 1871, 
page 355. 

“Section 14. To prevent the incumbering of the streets, alleys, 
sidewalks and public grounds with . . . boxes, lumber, timber, 
firewood, posts, awnings, signs, or any other substance or material 
whatever, or in any other manner whatever; to compel all persons 
to keep all weeds, filth and any kind of rubbish from the sidewalks 
and streets and gutters in front of the premises occupied by 
them.” . . . Sp. Laws 1871, page 357. 

The near approach of the close of the term makes it necessary 
that we content ourselves with a statement of what we understand 
to be the law on the question raised, as settled by the great weight 
of authority, and upon principle, in regard to the liability of a 
municipal corporation created by a special law, granting such powers 
as are given to the city of Galveston by its charter, and giving such | 
means as are therein given to execute the powers, for damages to an | 
individual, resulting from an injury received through the neglect of | 
such a municipal corporation to keep iu repair its streets, other public | 

Ways, sewers and like public works over which it is given full con- 
trol by its charter. 

In this state such corporations are not made liable for injuries re- 
sulting from neglect, by any express statute; and if liable, they are 
so solely on the ground that the proper application of the principles 
of the common law makes them so liable. To determine what the 
common law rule upon this subject is, we will refer to the great 
body of the common law decisions on this question, which, for the 
reasons given, we cannot, to any considerable extent, review, bf 
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will to some extent cite; feeling that a conclusion thus reached will 
more likely be correct than the conclusion of a single court, based 
upon such course of reasoning as it might pursue. 

It has been often held that no action lies against a subdivision of 
a state, created solely for a public purpose, by a general law appli- 
cable to all such subdivisions, for an injury received by a person 
through the neglect of the officers of such subdivision, even though, 
by the general law, such subdivision may be given a gwasi corporate 
existence, the better to enable it to perform the public service im- 

sed by the law. 

The English cases, the cases in the New England States and in 
some of the other states in which such guasi municipal corporations 
exist, illustrate this rule. Those cases are but the practical applica- 
tion and proper extension of the rule that a state cannot be made 
liable to an action for the neglect or misfeasance of its officers, 
through which a person sustains injury, unless by statute the action 
is given. 

In so far as a quasi corporation exercises powers exclusively public 
in their character, forced upon it without its consent, simply because 
the state can thus, through such local agencies, more easily and 
effectively discharge duties essentially its own, it is but proper that 
no action should be maintained against it for the negligence, or even 
misfeasance, of its officers, unless the action be given by an expres- 
sion of the same sovereign will which arbitrarily imposed the duty. 

The necessity for imposing, even on such gwasi corporations, a 
liability for the negligence and misfeasance of their officers, and 
for giving actions against them, through which such liability may 
be enforced, has generally been felt, and hence statutes ordina- 
rily have been enacted, fixing the liability and giving the action. 

The rule is very clearly presented in the case of Bigelow v. In- 
habitants of Randolph, 14 Gray, 543, in which the court said: “It 
was said by Chief Justice Parsons, half a century since, in Riddle 
v. Proprietors of Locks and Canals, 7 Mass., 187, and adjudged by 
a full court in Mower »v. Inhabitants of Leicester, 9 Mass., 247, that a 
private action cannot be maintained against a town, or other guase 
corporation, for a neglect of corporate duty, unless such action be 
given by statute. And so it bas since been held by this and other 
courts. This rule of law, however, is of limited application. It is 
applied, in case of towns, only to the neglect or omission of a town 
to perform those duties which are imposed on all towns, without 
their corporate assent, and exclusively for public purposes; and not 
to the neglect of those obligations which a town incurs when a special 
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duty is imposed on it, with its consent, express or implied, or 4 
special authority is conferred on it at its request. In the latter 
cases, a town is subject to the same liabilities for the neglect of 
those special duties, to which private corporations would be if the 
same duties were imposed or the same authority were conferred on 
them — including their liability for the wrongful neglect as well as 
the wrongful acts of their officers and agents. See the cases re. 
ferred to in Eastman v. Meredith, 36 N. H., 295; Conrad v. Trustees 
of Ithaca, 16 N. Y., 158.” 

The case of Eastman v. Town of Meredith is one of much inter. 
est upon the subject under consideration, and may be consulted 
with much profit, as may the following cases and authorities: Rowe 
v. Portsmouth, 56 N. H., 291; Commissioners v. Duckett, 20 Md, 
469; Commissioners v. Gibson, 36 Md., 229; Commissioners v. Baker, 
44 Md., 1. 

The tendency of the decisions is evidently to recognize the liabil- 
ity of even quasi corporations to suit not expressly given by statute, 
when injury results from the negligence of officials or agents exer- 
cising powers purely ministerial in reference to matters which can- 
not be said to pertain to duties purely public; to matters which, 
though in a restricted sense are public, yet more directly affect the 
welfare and pecuniary interest of the inhabitants of the quasi cor- 
poration, upon whose will rests the determination whether the given 
act shall be performed and how it shall be performed, and upon 
whom rests solely the expense of the work put in operation by 
themselves, through which, at least indirectly, they receive benefit 
in which the general public, if at all, but slightly participates. 

Counties and like guast corporations are created by the legisla- 
ture by general laws without reference to the wish of their inhabit- 
ants, and thus for essentially public purposes. 

Not so with towns and cities which are incorporated through 
special charters, which, like most special laws, are enacted at the re- 
quest of those who are to be most directly benefited by them and 
with a view to this end. 

The one is created for a public purpose as an agency of the state 
through which it can most conveniently and effectively discharge 
the duties which the state, as an organized government, assumes to 
every person, and by which it can best promote the welfare of all. 

The other, while to a given extent created for a public purpose, 
is so mainly for the reason that the existence of large towns and 
cities males a system or degree of police there necessary which is 
not so in villagés ror with a rural population; but the main and e 
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sential purpose for which they are created is the advantage of the 
inhabitants of the corporation, and in so far as such corporations 
receive and exercise powers other than such as would be exercised 
by the state in and through the county organizations, this is essen- 
tially true. 

Counties are declared, by the laws of this state, to be corpora- 
tions; and they are municipal corporations in the sense that they are 
agencies “to regulate and administer the internal concerns of the 
locality in matters peculiar to the place incorporated, and not com- 
mon to the state or people at large;” but at the same time the 
state makes use of the corporation, and of its property, such as jails 
and court houses, and of its officers, to exercise powers not strictly 
municipal, but in fact state powers, exercised for the state through 
the local officers within prescribed territorial limits. 1 Dillon, 93. 

Counties are created by general laws, and while they are munici- 
pal corporations in a restricted sense, they are involuntarily so, and 
sustain to the state a relationship which a town or city incorporated 
does not sustain. They are created to carry out a policy common 
to the whole state, and not mainly to advance the interest of the 

rticular locality, and to bring advantage or emolument to the 
inhabitants of the municipality. 

It would seem that, in so far as municipal corporations of any 
class, and however incorporated, exercise powers conferred on them 
for purposes essentially public — purposes pertaining to the adminis- 
tration of general laws made to enforce the general policy of the 
state,— they should be deemed agencies of the state, and not subject 
to be sued for any act or omission occurring while in the exercise 
of such power, unless, by statute, the action be given; that, in refer- 
ence to such matters, they should stand as does sovereignty, whose 
agents they are, subject to be sued only when the state, by statute, 
declares they may be. 

How far counties, as municipal corporations, if at all, may be lia- 
ble for injuries resulting from misfeasance or neglect, it is unneces- 
sary in this case to inquire. 

In so far, however, as they exercise powers not of this character, 
voluntarily assumed — powers intended for the private advantage and 
benefit of the locality and its inhabitants,— there seems to be no 
sufficient reason why they should be relieved from that liability to 
suit and measure of actual damage to which an individual or private 
corporation exercising the same powers for a purpose essentially 
private would be liable. 


Persons or corporations that voluntarily assume and undertake 
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the performance of a work, even though it be quasi public in its 
character, ought to be held to impliedly contract that they will ex. 
ercise due care in its performance, and for a neglect in this respect 
should be liable for the resulting damage. 

We do not wish, however, to be understood to assert that there 
is a contract between the state and a municipal corporation accept. 
ing a charter, but simply to assert that, when such a corporation 
accepts a charter giving defined powers, the law imposes the duty 
of faithfully exercising them, and gives an action for misfeasance or 
neglect in this respect to any person who may be injured by such 
failure of duty. 

After having considered the true nature and liability of counties, 
towns, townships, boroughs, school districts, road districts and other 
organizations existing in some of the states, under general laws for 
the performance of public duties, as a part of the machinery of the 
state government, Judge Cooley thus speaks of municipal corpora. 
tions accepting special charters from the state: “The reason which 
exempts these public bodies from liability to private actions, based 
upon neglect to perform public obligations, does not apply to villages, 
boroughs and cities which accept special charters from the state, 
The grant of the corporate franchise, in these cases, is usually made 
only at the request of the citizens to be incorporated, and it is justly 
assumed that it confers what to them is a valuable privilege. This 
privilege is a consideration for the duties which the charter imposes, 
Larger powers of self-government are given than are confided to 
towns or counties; larger privileges in the acquisition and control of 
corporate property; special authority is conferred to make use of 
the public highways for the special and peculiar convenience of the 
citizens of the municipality in various modes not permissible else 
where. 

“The grant by the state to the municipality of a portion of its 
sovereign powers, and their acceptance for these beneficial purposes, 
is regarded as raising an implied promise on the part of the corpo- 
ration to perform the corporate duties, and as imposing the duty of 
performance, not for the benefit of the state merely, but for the 
benefit of any individual interested in its performance. 

“Tn this respect these corporations are looked upon as occupying 
the same position as private corporations, which have accepted a 
valuable franchise on condition of the perfofmance of certain pub- 
lic duties, are held by the acceptance to contract for the perform- 
ance of those duties. In the case of public corporations, however, 
the liability is contingent on the law affording the means of per 
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forming the duty, which, in some cases, by reason of restrictions 
upon the power of taxation, they might not possess. But assuming 
the corporation to be clothed with sufficient power by the charter 
to that end, the liability of a city or village, vested with control of 
its streets, for any neglect to keep them in repair, or for any im- 
proper construction, has been determined in many cases. 

“And a similar liability would exist in other cases where the 
same reasons would be applicable.” 

The supreme court of the United States, in a number of cases, 
has held that municipal corporations with powers no broader, means 
no greater, and duty not more clearly imposed, than we find in the 
charter of the city of Galveston, are responsible for injuries which 
result from neglect to keep streets and other like public works in 
repair. Weightman v. City of Washington, 1 Black, 39; Chicago 
City v. Robbins, 2 Black, 418; Mayor v. Sheffield, 4 Wallace, 189; 
Evanston v. Gunn, 99 U.S., 660; Barnes v. District of Columbia, 
91U.8., 551. In the case last cited the court uses the following 
language: “It is denied that a municipal corporation (as distin- 
guished from a corporation organized for private gain) is liable for 
the injury to an individual arising from negligence in the construe 
tion of a work authorized by it. Some cases hold that the adoption 
of a plan of such a work is a judicial act; and if injury arises from 
the execution of that plan, no liability exists. Child v. City of Bos- 
ton, 4 Allen, 41; Thayer o. Boston, 19 Pick., 511. Other cases hold 
that for its negligent execution of a plan good in itself, or for mere 
negligence in the care of its streets or other works, a municipal eor- 
poration cannot be charged. City of Detroit v. Blackeby, 21 Mich., 
84, is of the latter class, where it was held that the city was not 
liable for an injury arising from its neglect to keep its sidewalks im 
repair. 

“The authorities establishing the contrary doctrine, that a eity is 
responsible for its mere negligence, are so numerous and so well 
considered that the law must be deemed to be settled in accordance 
with them. English authorities: Mayor v. Henley, 2 Cl. & Fin., 
331; ered Docks v. Gibbs; Same v. Penhallow, 1 H. Ld. Cas. 
(N. 8.), 93; 7H. & N., 489; Lan. Canal Co. v. Parnably, 11 Ad. & 
Ell., “dg Scott v. Mayor, 37 Eng. Law & Eq., 495. United States 
authorities: Weightman v. Washington, 1 Black, 39; Nebraska 
City v. Campbell, 2 id., 590; Robbins v. Chicago, 4 Wall., 658; Su- 
pervisors v. U. S., id., 435; Mayor v. Sheffield, id., 194. New York: 
Davenport v. Ruckman, 37 N. Y., 568; Requa v. Rochester, 45 N. 


Y., 129; Rochester W. L. Co. v. Rochester, 3 id., 463; Conrad v. 
VoL. LXIT—9 
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Ithaca, 16 id., 158; Barton v. Syracuse, 36 id.,54. Illinois: Brown. 
ing v. City of Springfield, 17 Ill., 143; Clayburgh v. City of Chi. 
cago, 25 id., 535; City of Springfield v. Le Claire, 49 id., 476, 
Alabama: Smoot v. Mayor of Wetumpka, 24 Ala. (N. 8.), 119 
Connecticut: Jones v. City of New Haven, 34 Conn., 1. North 
Carolina: Meares v. Wilmington, 9 Ired., 73. Maryland: County 
Commissioners of Anne Arundel County v. Duckett, 20 Ma., 469, 
Pennsylvania: Pittsburg City v. Grier, 22 Penn., 54; Erie City », 
Schwingle, id., 388. Wisconsin: Cook v. City of Milwaukee, 94 
Wis., 270; Ward »v. Jefferson, id., 342. Virginia: Sawyer v. Corse, 
17 Gratt., 241; City of Richmond ».. Long, id., 375. Ohio: West. 
ern College v. Cleveland, 12 Ohio St., 877; McCombs v. Akron, 15 
Ohio, 476; Rhodes v. Cleveland, 10 id., 159.” 

The following cases and authorities maintain the same proposi- 
tion: Bailey v. Mayor, etc.,3 Hill, 538; Mayor, etc., v. Furze, 3 
Hill, 612; Weet v. Brockport, 16 N. Y., 161,n; Lloyd wv. Mayor, 
etc., 1 Seld., 374; Storrs v. City of Utica, 17 N. Y., 104; Ring», 
City of Cohoes, 77 N. Y.,83; Noonan v. City of Albany, 79 N. Y,, 
470; McCarthy v. City of Syracuse, 46 N. Y., 194. Illinois: City 
of Lacon v. Page, 48 Ill., 499; City of Champaign v. Patterson, 50 
id., 62; City of Bloomington v. Bay, 42 id., 503; City of Sterlingg, 
Thomas, 60 id., 265; White e¢ al. v. County of Bond, 58 id., 298; 
Town of Waltham v. Kemper, 55 id., 346. Alabama: Allbrittin 9, 
Mayor, 60 Ala., 486. Wisconsin: Kenworthy v. The Town of Iron- 
ton, 41 Wis., 647; Milwaukee v. Davis, 6 Wis., 377. Virginia: 
Noble and Wife v. The City of Richmond, 31 Gratt., 271. Ohio: 
City of Dayton v. Pease, 4 Ohio St.,94. Indiana: City of Logans 
port ». Wright, 25 Ind., 513. Missouri: Blake v. City of St. Louis, 
40 Mo., 570; Murtaugh v. The City of St. Louis, 44 id., 480. Mich 
igan: Dewey v. City of Detroit, 15 Mich., 311. Connecticut; Jones 
vw. City of New Haven, 34 Conn.,1. Minnesota: Kobs v. City of 
Minneapolis, 22 Minn., 160; Simmer v. City of St. Paul, 23 Minn, 
408. Tennessee: Mayor, etc., v. Lasser, 9 Humph., 757. Georgiat 
Mayor, etc., of Savannah v. Waldner, 49 Ga., 316. Louisiana: 
O’Neil v. City of New Orleans, 30 La. Ann., 220. New Hamp 
shire: Wheeler v. Troy, 20 N. H., 80; Gilman v. Laconia, 55 N. H, 
130. Iowa: Wallace v. City of Muscatine, 4 Green (Ia.), 373. Mas 
sachusetts: Child v. City of Boston, 4 Allen, 52; Oliver v. Worcester, 
102 Mass., 489. 

In the last case cited, the court thus clearly stated the rule: “The 
distinction is well established between the responsibilities of towns 
and cities for acts done in their public capacity, in the discharge of 
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duties imposed upon them by the legislature for the public benefit, 
and for acts done in what may be called their private character, in 
the management of property or rights voluntarily held by them for 
their own immediate profit or advantage as a corporation, although 
inuring, of course, ultimately to the benefit of the public. 

“To render municipal corporations liable to private actions for 
omissions or neglect to perform a corporate duty imposed by gen- 
eral law on all towns and cities alike, and from the performance of 
which they derive no compensation or benefit in their corporate 
capacity, an express statute is doubtless necessary. . . . 

“But this rule does not exempt towns and cities from the liability 
to which other corporations are subject, for negligence in managing 
or dealing with property or rights held by them for their own ad- 
vantage or emolument. Thus, where a special charter, accepted by 
acity or town, or granted at its request, requires it to construct 
public works, and enables it to assess the expense thereof upon 
those immediately benefited thereby, by way of tolls or otherwise, 
the city or town is liable, as any other corporation would be, for an 
injury done to any person in the negligent exercise of the powers 
so conferred.” See, also, Dillon on Municipal Corporations, 764; 
Cooley on Torts, 625; Cooley’s Con. Lim., 303; Wharton on Negli- 
gence, 956 et seg.; Shearman & Redfield on Negligence, 125-133; 
Thompson on Negligence, 731-768, in which the cases bearing on 
the question are collected. 

The character of corporate existence possessed by New England 
towns and cities, not existing under special charters, is very fully 
considered by Judge Dillon in his work on Municipal Corporations, 
11-14, 763-796; and in the cases cited from those states, the decis- 
jons are all affected by the fact that the towns, cities or counties 
possessed only such corporate powers as were given to all such cor- 
porations by general laws, and were not municipal corporations 
created by special charters, at the wish of the inhabitants. This is 
true in the following cases: Oliver v. Worcester, 102 Mass., 490; 
Chidsey v. Canton, 17 Conn., 478; Reed v. Belfast, 20 Maine, 248; 
Baxter v. Turnpike Co., 22 Vt., 114; Mower v. Leicester, 9 Mass., 
247; Providence v. Clapp, 17 How., 161. Several of these cases, 
however, recognize the common law liability of municipal corpora- 
tions created by special charter. 

Chosen Freeholders v. Strader, 3 Harr. (N. J. L.), 108; Cooley w. 
Chosen Freeholders of Essex, 3 Dutch., 415, and Livermore v. 
Chosen Freeholders of County of Camden, 29 N. J. (L. R.), 245, 
are all cases in which injury resulted from failure to keep in repair 
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county bridges, and were decided on the same grounds as the New 
England cases. 

The case of Pray v. The Mayor, etc., 32 N. J. (L. R.), probably 
rests on the same grounds, but the report of the case does not 
render this certain; but as the cases above referred to are given as 
authority for the decision, we take this to be true. 

Brinkmeyer v. City of Evansville, 29 Ind., 187, decides that a 
city, incorporated by special charter, is not responsible for property 
destroyed by fire, where the city had not exercised such legislative 
or judicial power as it might have exercised under its charter; but 
in the opinion the court recognized the liability of a municipal cor. 
poration for injury resulting from its neglect to keep in proper re- 
pair streets which had been opened, in the following language; 
“There is but little, if any, analogy between the powers and duties 
devolving on these municipal governments in the organization of 
a fire department and those in relation to the improvement of 
streets and the construction of bridges, culverts and sewers. A 
street, when improved, is a public highway, open to the free use of 
all; and it is an old and well established principle that a corporation 
is bound to keep it in proper repair or condition, and is responsible 
for the damage caused by a neglect of that duty.” 

Duke v. Mayor, etc., of Rome, 20 Ga., 635, only decides that a 
municipal corporation is not liable for an error of judgment bya 
mayor and council in refusing to grant a license. 

In City of Richmond v. Long, 17 Gratt., 375, it was held that the 
city was not liable for the value of a slave placed in the city hos 
pital to be treated for small-pox, who escaped therefrom and came 
to his death by exposure; and so, because the city in establishing 
the hospital seems to have acted under a general law which was in- 
tended to provide means to prevent the spreading of contagious 
diseases, the servants of the city in this respect being considered 
public officers for whose neglect the city was not responsible. 

Prather v. City of Lexington, 13 B. Monroe, 559, and Western 

Jollege v. City of Cleveland, 12 Ohio St., only decide that a munic 
ipal corporation is not responsible for property within its territorial 
limits destroyed by a mob. 

Dargan v. Mayor, etc., simply holds that a municipal corporation, 
having authority under its charter to pass.ordinances forbidding 
slaves to be abroad at night, or to assemble together without lawful 
permission, was not liable, at the suit of an owner, for the loss of a 
slave who was negligently killed by an officer of the city guard in 
attempting to arrest him for a breach of such ordinance. 
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The English cases referred to in the brief of counsel for appel 
Jant are either cases not against municipal corporations incorporated 
by special charter, or cases in which the liability of heads of de- 

rtments of the government, for the defaults or neglects of persons 
appointed by them, was under consideration. 

The case of Detroit v. Blackeby, 21 Mich., 84, goes to establish 
fully the non-liability of municipal corporations for injury resulting 
’ from neglect to keep streets in repair; but it cites for its support a 
line of decisions which to us seem not the most applicable, and 
ignores the line of English and American cases to which we have 
partially referred in support of an opposite rule; besides, the case 
ismuch weakened by the dissenting opinion of Judge Cooley, and 
itseems to be in conflict with the decision of the same court in 
Dewey v. City of Detroit, 15 Mich., 311. 

In the case of City of Navasota v. Pearce, 46 Tex., 527, much of 
the reasoning of the court would lead to the same result as that 
reached in the case of Blackeby v. Detroit; but in the case it does 
not appear that the streets of the city of Navasota were not in good 
repair, nor that the ditch into which the horse fell was within the 
street over which the city, by its charter, was given control, nor so 
near to the street as to make it the duty of the city to erect protec- 
tion against it; nor does it appear that there was any want of due 
care in the city. We cannot now have access to the transcript to 
ascertain what the facts really were; but we know from the opinion 
itself that it was not intended to lay down the broad rule that a 
municipal corporation, created by a special charter, or by the vol- 
untary action of the inhabitants of a given territory, under the laws 
of this state, which permit incorporation under the general law 
enacted for that purpose, is not liable to an action for an injury 
which may result from the neglect of such corporation to keep its 
streets in proper repair; for the opinion in the case expressly limits 
its application to the very case then before the court. That such 
corporations in many respects may be responsible for their neglects 
or misfeasances is recognized in Peck v. City of Austin, 22 Tex., 
265. The question involved is incidentally noticed in Keller v. 
Corpus Christi, 50 Tex., 628, and in Conway v. City of Beaumont, 
decided at last Galveston term (61 Tex., 10). 

The question is one to be decided by the application of common 
law principles, and to ascertain what those principles are, we can 
and ought to resort to common law authorities, and doing so, to our 
minds, the weight of authority holding that such a corporation, 
created by special charter, is liable for an injury resulting from its 
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neglect to keep its streets in repair, is so overwhelming that we feel 
constrained to hold the law so to be, and that an action lies for sueh 
an injury without its being expressly given by statute. 

The court gave the following charge: 

6. “If the injury occasioned did not result from the slipping into 
the ditch alone, but was produced by the accidental lighting upon a 
broken bottle or other piece of glass or sharp instrument, and 
thereby the injury was inflicted, the city would not be responsible 
for such accidental injury, resulting from such a cause, if unknown 
to the city, and such a cause the city should not be expected to 
know without special notice, or without it had existed so long that 
by ordinary care it would have been discovered and known.” 

There were but two possible causes of the injury, under the eyi- 
dence, if there was no failure to exercise due care by the plaintiff, 

The fall must have resulted from the defective sidewalk, or ditch 
contiguous to it, or from defects in both, and the injury must have 
resulted from the fall; or, the fall so resulting, the plaintiff must 
have been injured by falling on some substance in the ditch. 

Under the other charges given, the jury must have found that 
the plaintiff used due care, and must have found that there was 
neglect on the part of the city, or their verdict would necessarily 
have been different. 

If there were broken bottles, other pieces of glass, or sharp instru. 
ments in the ditch, without which the injury, notwithstanding the 
fall, would not have resulted, even then, though these things could 
not have proved hurtful without the fall, if the fall was caused by 
the defective condition of the sidewalk, then it must be deemed the 
proximate causeof theinjury. Ring v. City of Cohoes, 77 N. Y., 83; 
Palmer v. The Inhabitants of Andover, 2 Cush., 601. 

If the injury resulted from one of the causes, or from the two com- 
bined, if such cause would not have existed but for the neglect of 
the city, then it would be liable, if there was no failure on the part 
of plaintiff to exercise due care. 

This being true, the charge of the court was sufficiently fall in 
this respect, and it was not error to refuse the first instruction asked 
by the defendant, even if it had presented correct legal propositions. 

The charge as asked, however, in effect contained the proposition 
that the city would not be responsible if the-injury would not have 
occurred but for the glass or other sharp substance in the drain; 
and this, without reference to whether it was negligence in the 
city, under all the circumstances, to permit the drain to be in that 
condition. 
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The actions of the court in refusing to give instructions asked have 
all been considered, and in so far as they were proper, the instruc- 
tions were contained in the charge of the court given; some of 
them, however, were not correct as propositions of law, and on this 
account were properly refused. 

The assignments of error which relate to the verdict and judg- 
ment point out no particular errors, except that which relates to 
the question of excessive verdict and judgment. 

The verdict seems to us large; yet the injuries received were 
severe and permanent, such as render the plaintiff a cripple for life, 
and in such case we do not feel that we would be authorized to substi- 
tute our judgments for that of the jury that tried the cause, there 
being nothing to indicate that the verdict was the result of any 
undue influence, or error of law. 

The charge of the court was very fair; there was evidence from 
which the jury might reasonably conclude that the injury resulted 
from the negligence of the citv, and the question of amount of dam- 
age was one to which we cannot apply any fixed and unbending 
standard, and so, as the case comes before us, it must be affirmed. 

We have to regret that in the decision of this case, involving as 
it does a question of great importance, we have not had the advan- 
tage of consultation with the chief justice; that the case could not be 
passed upon by the full bench. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered June 27, 1884.] 


Chief Justice Witz, having been of counsel, did not sit in this 
case. 





Jose A. Manconaca Et at. v. C. P. Fretp gr At. 
(Case No. 5182.) 


1, COLONIZATION LAW —SALE.— The right of the purchaser of lands under ar- 
ticle 24 of the colonization law of March 24, 1825, te sell his concession, or to 
alienate the land previous to the expiration of six years from the date of the 
concession, was contemplated by article 27 of the laws and decrees of Coa- 
huila and Texas. Citing Fulton v. Duncan, 18 Tex., 37. 

2, COMMUNITY PROPERTY.— A concession issued under the twenty-fourth article 

of the colonization laws of March 18, 1831, being the subject of sale, was 

property, in which the wife of the party to whom it issued had a commu- 
nity interest, which on her death descended to her heirs, and attached to the 

grant subsequently extended in the name of the husband. Citing Porter v. 

































Manconaca v. Fretp. [Austin Term, 





Argument for the appellants. 





Chronister, 58 Tex., 54; Wilkinson v. Wilkinson, 20 Tex., 244; and Yates », 
Houston, 3 Tex., 452. 

3. CONCESSION —SALE.— A power of attorney which conferred on the attorney 
the right to take possession of land to which the principal was entitled by 
virtue of a concession issued under the colonization laws of 1831, and to 
hold and alienate the same as his own property, the principal undertaking 
to abide by and ratify the acts of his agent, done under the authority thug 
conferred, though in form a power of attorney, was in legal effect a sale of 
the concession, and of the right to the land that might be acquired under it, 

4, LAND— SUPERIOR TITLE —~SaME.— Such an instrument, executed during the 
life of the wife of the principal to whom the concession issued, conveyed 
the superior title to the attorney and his vendees to the land afterwards 
granted in the name of the maker of the instrument, and no interest de- 
scended to the heirs of the wife, who died before the final title was extended, 

5. PRESUMPTION OF DEED.—See opinion for facts from which the sale of land, 
in the absence of direct evidence of a conveyance, was presumed, 

6. PRESUMPTION.— Since the surviving husband was authorized to sell the com- 
munity property for the payment of community debts, under the laws of 
Mexico, if, after the death of the wife, the surviving husband sold such 
property, a presumption of good faith on the part of the husband, and of 
the existence of community debts authorizing the sale, will be indulged 
against the heirs, who after a lapse of forty years assert rights to the prop- 
erty so sold, 


Aprrat from McLennan. Tried below before the Hon. B. W. 
Rimes. 


The case is sufficiently stated in the opinion. 


Wm. H. Hamman and Francis M, Adams, for appellants, on the 
proposition that the concession was community property and the 
subject of sale, cited: L. C. and Tex., vol. 1, pp. 60, 61, § 1; 1 Cp, 
5, also p. 115,§ 2; Yates v. Houston, 3 Tex., 452; Jones v. Jones, 
15 Tex., 147; Stramler v. Coe, 15 Tex., 215; Allen v. Harper, 
19 Tex., 502; Wilkinson v. Wilkinson, 20 Tex., 244; Porter ». 
Chronister, 58 Tex., 54, 55: Land L. Cal., O. and Tex., vol. 1, 
pp. 60-63; McMullen v. Hodge, 5 Tex., 72; Ryan v. Jackson, 11 Tex., 
399, 402; F. sv. Hill, 14 Tex., 70, 71; Martin v. Parker, 26 Tex. 
260; Johnse ». Harrison, 48 Tex., 257; Hodge v. Donald, 55 
Tex., 349; Veramendi v. Hutchins, 56 Tex., 414; Hanrick v. Barton, 
16 Wall., 170. 

On the proposition that one having a legal right and in construct- 
ive possession is not required within any time to take active steps 
against opposing claims, they cited: Johnson v. Harrison, 48 Tex., 
268; McKin v. Williams, 48 Tex., 89-92; Williams v. Conger, 
49 Tex., 583, 602. 

That the power of attorney did not convey the property, they 
cited: Ryan v. Jackson, 11 Tex., 391; Martin v. Parker, 26 Tex., 
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960; Rogers v. Kennard, 54 Tex., 35; Watrous v. McKie, 54 Tex., 
"1. 2 Story’s Equity, § 1531; 1 Addison on Con., 8$ 220, 221; Jud- 
‘ 5 e | 79 OS b > od b b] 

gon v. Sierra, 22 Tex., 371. 


Hefley & Wallace, A. 8. Lathrop and Anderson, Flint & Ander- 
son, for appellees, on their proposition that the wife of Jose David 
Sanches never had a community interest in the land, cited: Coloni- 
gation Laws, 1825, arts. 24-28; Laws of Coahuila and Texas, 19, 20; 
Webb v. Webb, 15 Tex., 274; Caudle e¢ als. v. Welden, 32 Tex., 
355. . 

That the power of attorney conveyed to Penida, they cited: 
Martin v. Parker, 26 Tex., 253; Fulton v. Duncan, 18 Tex., 34; 
Ryan v. Jackson, 11 Tex., 391; Clay v. Holbert, 14 Tex., 196. 

On the instruction to the effect that the jury might presume a 
conveyance from Thorn to Punchard, they cited; Sanger v. Moody, 
60 Tex., 96. 


Bassett, Spectra, Jupce.— This suit was brought on the 22d of 
December, 1881, by the appellants Manchaca and others as plaintiffs, 


to recover of the appellees Field and others an undivided half of 
four leagues of land, part of a ten-league survey granted by the 
government of Coahuila and Texas to Jose David Sanches. The 
cause was tried by a jury and resulted in a verdict and judgment 
for the defendants, from which the plaintiffs appeal. 

The plaintiffs are the descendants and heirs of Maria Dorotéa 
Sanches, deceased, who was the wife of the grantee, Jose David 
Sanches. On the 16th of March, 1531, Sanches applied to the gov- 
ernor of Coahuila and Texas for a concession of eleven leagues of 
land under the twenty-fourth article of the colonization law of March 
24,1825. The concession was issued March 18, 1831. The final title 
to ten leagues, of which the four leagues in controversy are a part, 
was extended in the name of Jose David Sanches on the 3d of 
October, 1833. Mrs. Sanches died in April, 1832, between the date 
of the concession and that of the grant, and the plaintiffs claim 
through her a community interest in the premises. 

The defendants contest the right of plaintiffs to recover on the 
ground: 1. That Mrs. Sanches had no such right under the con- 
cession as would entitle her heirs to claim an interest in the land 
Which was selected and granted under it after her death. 

2. That whatever interest she may have had in the concession 
was divested by the instrument called a power of attorney, executed 
during her life-time by her husband to one Jose Penida. And 

3. That if Mrs. Sanches and her heirs had any interest in the 
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land ‘it was divested by a sale made in 1839, for the payment of 
community debts, by Sanches to Wm. Punchard, under whom the 
defendants deraign title. 

It is obvious that if either of the foregoing propositions be sus. 
tained the judgment for the defendants must be affirmed. With. 
out undertaking to follow in detail the numerous propositions under 
which counsel have presented the case, it will be sufficient for us to 
indicate our views on the questions stated. 

I. Did Mrs. Sanches have such a community interest in the con- 
cession granted during the marriage of herself and husband ag 
would entitle her heirs to claim the land selected and granted to the 
husband after her death ? 

The facts pertinent to this inquiry are as follows: On the 16th of 
March, 1831, Jose David Sanches, being a married man, the husband 
of Maria Dorotéa Sanches, made application to the governor of 
Coahuila and Texas for the purchase of eleven leagues of govern- 
ment land under the twenty-fourth article of the colonization law of 
March 24, 1825. This law (Laws and Decrees of Coahuila & Texas, 
p- 19; P. D., 586) authorized the sale to Mexicans, and to them only, 
of such lands as they might wish to purchase, provided that not 
more than eleven leagues should be united in the same hands and 
subject to forfeiture should the purchaser fail to cultivate the land 
within six years. The lands selected were to be classified, when sur- 
veyed, whether as pasture lands, tillage lands not irrigable, or irri- 
gable tillage lands, the price varying, according to classification, from 
$100 to $280 per league. 

The right of the purchaser under this article to sell his concession 
or to alienate the land previous to the expiration of the six years, 
the subsequent purchaser assuming the performance of the conditions 
as to payment and cultivation, seems to have been contemplated by 
article 27 (Laws and Decrees C. & T., p. 20; P. D., 589), and has 
been recognized by this court in Fulton v. Duncan, 18 Tex., 37. 

The law of 1825 contains no express direction as to the time of 
payment by purchasers, and this court has held, in Hancock v. Me 
Kinney, 7 Tex., 440, that it was discretionary with the executive 
whether the sale should be for cash or on time. In practice the 
sales were generally made on credit, and the sale in this instance 
appears to have been so made. : 

It is urged by the defendants that although the concession had is 
sued in the life-time of Mrs. Sanches, no step had been taken to 
appropriate any land under it; that before the grant could be made 
effectual by the issuance of the final title, it was necessary to obtain 
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the consent of the empresario to locate the concession within his 
colony; that the particular land must have been selected, and sur- 
yeyed and classified by an authorized surveyor, and the survey and 
classification approved by the commissioner, and that the fees of the 
empresario and other colonial officials, and the amount due the gov- 
ernment for the land according to its classification, must have been 
paid or secured; and that the mere concession, which was nothing 
more than a license to purchase so many leagues of the public 
domain, to be subsequently selected, and at a price and on terms to 
be subsequently determined, ought not to be treated as property in 
being at the death of Mrs. Sanches so as to entitle her heirs to claim 
acommunity interest in the land afterwards granted under it. 

There is much force in the argument, and it finds an apparent 
sanction in Webb v. Webb, 15 Tex., 274; Walters v. Jewett, 28 Tex., 
192, and perhaps other decisions of this court; but the later decis- 
ions and the weight of authority seem to favor the proposition of 
appellants, that the concession having a money value, and being the 
subject of sale, was property, in which Mrs. Sanches had a commu- 
nity interest which descended to her heirs at her death, and which 
attached to the grant subsequently extended in the name of her 
husband. Porter v. Chronister, 58 Tex., 54; Wilkinson v. Wilkin- 
son, 20 Tex., 244; Yates v. Houston, 3 Tex., 452. 

II. Assuming then that Mrs. Sanches had a community interest 
which would attach to the land when subsequently granted, and of 
which her heirs could avail themselves, it becomes necessary to con- 
sider the effect upon her rights and those of her heirs of the instra- 
ment called a power of attorney executed by her husband during 
their coverture. 

On the 22d of November, 1831, Sanches, whose wife was then 
living, executed to one Jose Penida an instrument which empow- 
ered Penida, as his attorney, to take possession of ten of the eleven 
leagues to which he was entitled under his concession, and to hold 
and alienate the same as his own property, Sanches undertaking to 
abide by and ratify the acts of Penida done under the authority so 
conferred. 

On the 9th of July, 1832, after the death of Mrs. Sanches, Penida 
indorsed this instrament to one Frost Thorn, to whom he grants 
and conveys all the powers conferred on him by the instrument, 
designating it as a power of attorney. On the same day, Penida 
executed to Thorn a bond reciting the payment of $50, 000, and 
binding himself under a penalty in a like amount to convey to him 
said ten leagues so soon as he, Penida, should have complied with 
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his obligations to the government and obtained possession of the 
land. 

The final title was extended on the 3d of October, 1833. It is 
issued in the name of Jose David Sanches, and recites that the grant 
is made on the application of his attorney, Frost Thorn, who is put 
in possession of the land. 

Under repeated decisions of this court construing similar instru- 
ments, it must be held that the instrument executed by Sanches to 
Penida, though in form a power of attorney, was in effect a sale of 
the concession and of the right to the land which might be acquired 
under it, and that the superior title was thereby diverted out of 
Sanches and his wife so as to leave no interest to be inherited by her 
heirs at her death. Martin v. Parker, 26 Tex., 253; Ryan wv. Jack 
son, 11 Tex., 391; Fulton v. Duncan, 18 Tex., 34; Clay v. Holbert, 
14 Tex., 196. By the indorsement of the instrument by Penida to 
Frost Thorn and the contract to convey to him, the superior title to 
the concession and to the land when granted was vested in Thorn. 

There was no error in the charge of the court authorizing the 
jury, in their discretion, to presume a sale of the land from Frost 
Thorn to Wm. Punchard (Taylor v. Watkins, 26 Tex., 699; Ver. 
amendi v. Hutchins, 48 Tex., 552), and the evidence sustains the find- 
ing of the jury presuming such a sale. 

It appears that on the 14th of December, 1832, Sanches, by his 
attorney Frost Thorn, obtained the consent of the empresarios Austin 
& Williams to locate ten leagues under his concession within the 
limits of theircolony. On the same day the same empresarios issued 
an order to the principal surveyor, F. W. Johnson, to survey ten 
leagues of land for Wm. Punchard, asthe agent of Sanches. These 
dates are taken from the original orders which were introduced in 
evidence. A different date is given in the papers accompanying 
the final title, but the argument is not affected thereby. On the 6th 
of August, 1833, Punchard paid to the empresarios $500 for their 
said permission. In August and October, 1833, he paid Johnson $280 
for surveying the land, and Lessassier, the commissioner, $150 for 
issuing the title and putting him in possession of the land, and Will- 
jams $15.56} for stamped paper, and for writing the deed from the 
commissioner. In 1838 and 1839, he paid to the authorized agents 
of the state the government dues on the land, amounting to $1,080. 

On the 29th of May, 1839, Sanches executed to Punchard a deed 
to the ten leagues, referring to the accompanying duly authenticated 
copy of the deed from the commissioner, and reciting that the title 
and possession had been delivered to his attorney, Frost Thorn. 
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Thorn was a witness to this deed, which was duly acknowledged on 
the day of its date, and was within a few days afterwards recorded 
jn the several counties in which the land lay. The taxes were paid 
by the administrators of Punchard and others claiming under him 
jin 1854 and since. In 1855 the administrators brought a number 
of suits against trespassers, which were compromised about 1856 on 
the parties agreeing to recognize the title of Punchard. The de- 
fendants claiming under Punchard took possession about 1866, and 
have been in possession ever since. Frost Thorn died about 1855. 
It does not appear that either he or his heirs have ever set up any 
claim to the land. As against them, so far as appears, the defend- 
ants could claim title by limitation. 

The plaintiff's suit was instituted after the lapse of more than 
forty years from the date of the deed to Punchard, twenty-five 
years after the institution of suits and the exercise of other acts of 
ownership under it, and after fifteen years of open and notorious 
possession by the defendants, claiming under the Punchard title. 

In this connection it is to be remembered that the Spanish civil 
law, which was in force prior to 1839, recognized verbal as well as 
written grants to land. Herndon vw. Casiano, 7 Tex., 335. 

From these facts, taken in connection with the great lapse of 
time, the inference is not only reasonable, but is well-nigh irresisti- 
ble, that the deed from Sanches to Punchard was executed with the 
consent of Thorn. Veramendi v. Hutchins, 48 Tex., 552,553; Gullett 
v. O'Connor, 54 Tex., 409; Dailey v. Starr, 26 Tex., 562; Kemper 
v. Victoria, 3 Tex., 159; Mitchel v. United States, 9 Pet., 760; Jack- 
son v. Lunn, 3 Johns. Cas., 114-117. 

It appears also from the testimony of the witness F. W. Johnson, 
to which no objection was apparently taken, that the witness had 
recently seen and examined a number of papers relating to the 
Punchard title, and among others an authenticated copy of the grant 
and title by Frost Thorn, agent and attorney in fact of Jose David 
Sanches, to Punchard; and assuming, as we must, the correctness of 
the transcript, the presumption of a deed from Thorn to Punchard, 
otherwise sufficiently authorized, is greatly strengthened. It is un- 
necessary, therefore, for us to determine whether or not the defend- 
ants could have availed themselves of the title of Thorn as an 
outstanding title without connecting themselves with it. 

III. We should have no hesitation in affirming the judgment on 
this ground alone. But in any event, the same conclusion would 
follow from the verdict of the jury, finding for the defendant on 
the further ground that there were community debts of Sanches 
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and wife which were a charge on the land, and which authorized 
the surviving husband to make the sale to Punchard. 

In his petition for the concession Sanches expressly undertook to 
pay to the state the price to be fixed on the land under the pro. 
visions of the law. The concession is conditioned on such payment, 
and the final title requires him to satisfy the state in the sum ‘of 
$1,080, the price of the land according to its classification. We 
have already seen that these and other expenses necessarily incurred 
in procuring title to the land were paid by Punchard, and if the 
concession to Sanches, made during the life-time of his wife, is to be 
treated as vesting in her a community interest in the property, it 
would be inconsistent to hold that his liability and undertaking to 
pay the government dues and other. necessary expenses in procuring 
the grant were not community debts constituting a charge on the 
wife’s interest in the property. 

The suggestion that Punchard was a mere volunteer in making 
the payment of the government dues and other expenses is nega- 
tived by the fact that his agency is recognized in the order of the 
empresarios to the surveyor to make the survey, and by the testi- 
mony of Johnson that the survey was made for Punchard. 

The presumption arising after so great a lapse of time and the 
facts stated sufficiently support the finding that there were commn- 
nity debts which authorized Sanches, as survivor, to sell the land. 
Veramendi v. Hutchins, 48 Tex., 552; 8. C.56 Tex., 420; Sanger 
Bros. v. Moody, 2 Tex. Law Rev., 148. 

The survivor being thus authorized to sell for the payment of 
community debts, a prima facie presumption of good faith ought to 
attend the exercise of the power. Such sales will be sustained, not- 
withstanding a very considerable disproportion between the value 
of the property sold and the amount of the debts, unless, indeed, the 
disproportion is so great as to evince an abuse of discretion and to au- 
thorize an inference of fraud on the rights of the heirs. Wenar». 
Stenzel, 48 Tex., 490. We see no reason for such an inference here. 

The several rulings of the court below in the giving and refusing 
of charges, and in the admission of evidence, are in substantial 
accord with the views of this court. 

We find no reversible error in the record, and the judgment will 
be affirmed. , A EFIRMED. 

[Opinion delivered June 20, 1884.] 


Chief Justice Wittre and Associate Justice Wrsr did not sit in 
this.case. Hon. B. H. Bassett and T. 8. Maxey, Esq., sat in their 
stead under appointment. 
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Gro. W. Grasscock er At. v. M. OC. Hamirron. 
(Case No. 1746.) 


1, PLEADING — RELEASE.— A release from plaintiff's demand, set up in the an- 
swer as a legal result from facts not disciosed therein, is bad on demurrer, 

9, PRINCIPAL AND SURETY.— The common law rule is, that, when the surety on 
a joint obligation dies, there is no remedy at law on the obligation against 
his estate, and in the absence of fraud or mistake, equity will not charge 
his estate. The rule is different as to obligations that are joint and several. 
The common law rule above announced, which relieves the estate of a 
surety on a joint obligation after his death, had no application in Texas 
from 1840 up to the adoption of the Revised Statutes. 

8, RELEASE — JOINT OBLIGORS.— When the obligation of the sureties is joint 
and several, the discharge of one of them does not ordinarily release the 
others from payment of their proper proportion of the claim. 

4, CONTRIBUTION BY SURETY.— The right of the surety to enforce contribution 
from his co-surety consists in the fact that he has paid a debt for which 
he and his co-surety were bound, that was just and could have been enforced 
at law against them both ; and it is immaterial, if the debt was just, whether 
suit was pending to enforce it or not. But if the principal be solvent, no 
contribution can be enforced in favor of a co-surety who voluntarily dis- 
charges a judgment that could have been collected from the principal, 

SEPARATE PROPERTY.— The doctrine again announced, that, when the sep- 
arate property of the wife has undergone changes by reinvestments, it must 
be clearly and indisputably traced and identified in its various mutations to 
maintain its separate character. 

LIABILITY OF CO-SURETY — LIMITATION.— Though ordinarily there is no lia- 
bility for contribution to a co-surety who voluntarily pays the debt after 
it is barred by limitation, yet if he pays it after judgment on a suit begun 
before limitation has run, such payment, after a period when the bar of the 
statute would have been complete if the suit had not been brought, will 
render his co-surety liable for contribution. 

PLEADING.— See opinion for a plea of the statute of limitations interposed to 
a claim by a surety against his co-surety, held bad on demurrer, 

CONTRIBUTION BETWEEN CO-SURETIES.— A collateral security taken by a 
surety from the principal debtor to indemnify such surety against loss in- 
ures equally to the protection of his co-sureties. 

PRINCIPAL AND SURETY —- CONTRIBUTION.— A surety on an official bond who 
secures, in advance, from the principal indemnity, and the means of dis- 
charging the obligation, holds it for the joint benefit of his co-sureties; but 
the fact that such indemnity and means of payment were secured consti- 
tutes no defense to a co-surety against paying the debt to the creditor; and 
if he be compelled to pay the debt, it constitutes no defense to his demand 
for contribution against the non-paying co-sureties, 

AMENDMENT.— The right to amend pleadings after exceptions are sustained 
extends only to curing, by amendment, the pleadings held to be deféftive, 
though the court may, in its discretion, extend the privilege to amend 
other pleadings. Such discretion will not be revised on appeal unless it 
clearly appears that injury has resulted therefrom. 

JUDGMENT.— Neither the ancestor, who was a co-surety, nor his heir, can be 
bound by a judgment against either the principal or co-sureties in a pro- 
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ceeding to which neither the ancestor nor the heir was a party. But their 
liability, in a proper case, to co-sureties who had paid more than their pro. 
portional share of the debt would exist independent of the judgment, 

12. CONTRIBUTION —SURETY.— A compromise judgment was rendered in g 
United States court in a suit on an official bond, by which it was stipulated 
that some of the sureties should be discharged from liability on a judg- 
ment against their principal on payment by them of $10,000, the judgment 
against the principal being for over $34,000. It was also stipulated in the 
judgment that the principal and a co-surety, who was not a party to the 
proceeding, should be excluded from the benefits of the compromise, The 
compromise sum of $10,000 was paid by those of the co-sureties embraced 
in the compromise. Inasuit brought by them against the co-surety for 
contribution, who was not a party, and who, by the terms of the judgment, 
was excluded from its benefits, held, that such co-surety was not liable, 
either in law or equity. 

13. Same.—In a suit between co-sureties for contribution, unless the plaintiff 

can show that he has paid a greater portion of the debt than the defendant 
is liable to pay, he cannot recover. 

14. Partres.— The technical rule of the common law, that, upon a contract 
which is joint and several, the plaintiff must sue all or but one, and cannot 
sue two or more without suing all, has never been recognized in practice 
in Texas. 


Apprat from Travis. Tried below before the Hon. E. B. Turner, 

This was a suit brought by Morgan C. Hamilton, in June, 1875, 
against appellants as the heirs of Geo. W. Glasscock, Sr., deceased, 
for contribution. 

Appellee in his petition alleged that R. N. Lane was appointed 
collector of internal revenue for the third district of Texas, on July 
24, 1866, and appellees, James H. Raymond, James P. McKinney, 
James M. Swisher and Geo. W. Glasscock, Sr., signed as sureties on 
his official bond. That subsequent to the execution of this bond, 
Geo. W. Glasscock, Sr., died, leaving appellants as his heirs and 
devisees; that after the death of Geo. W. Glasscock, Sr., on De 
cember 27, 1871, the United States instituted suit on this bond of 
Lane’s in the circuit court of the United States, at Austin, against 
Lane as principal, and all the sureties except Geo. W. Glasscock, 
Sr., and that in this suit the United States recovered a judgment 
against Lane as principal, and the other sureties who were parties, 
for $10,000 and costs of suit. Appellee further alleged that he and 
James H. Raymond had each paid $3,880.50, and that James P. 
McKinney had paid $2,687 of the judgment; and that Lane, the 
principal, and J. M. Swisher, the other surety, were both insolvent; 
that he, in making his part of the payment, bad paid for defend- 
ants, as heirs of Geo. W. Glasscock, deceased, $1,293.50, which 
amount was in excess of the proportion of the judgment for which 
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he was bound. And in addition to this amount, that he had also 
paid for obtaining recognition and allowances, in the suit in the 
United States court, of certain offsets and credits which Lane, the 
collector, claimed to be entitled to from the United States govern- 
ment; also expense in defending the suit in the United States cir- 
cuit court, amounting in the aggregate to $1,837.10, which he 
claimed to have paid out for appellants; that McKinney had re- 
fused to pay any part of the expenses in the suit, and that it could 
not, by law, be made out of him, McKinney; wherefore appellee 
claimed that appellants were bound for one-third of those expenses. 

Appellants appeared and filed a general demurrer and general de- 
nial to appellee’s petition, and on February 22, 1876, by leave of 
court, amended their demurrer and answer, excepting specially to 
the petition, and averred that if any breach of Lane’s official bond 
had ever occurred, that such breach was long after the death of 
George W. Glasscock, deceased; that Lane, the principal, and 
Swisher and McKinney, sureties, were solvent, and able to pay the 
judgment in the United States circuit court; that neither George W. 
Glasscock, Sr., nor appellants, were ever parties to the suit in the 
United States circuit court, and were consequently not bound by the 
judgment in that case; that the judgment in the United States court 
was not the result of a trial, or rendered on the verdict of a jury, 
but was upon an agreement between appellee and his other co-sure- 
ties and the United States, and without consultation with appel- 
lants, and that they never gave their consent to the same; that the 
same was never paid in whole nor in part by appellee, nor any of the 
sureties, Sut by Lane, the principal, through James H. Raymond, 
oe of the sureties on the bond, who had in his hands funds belong- 
ing to Lane, more than sufficient to discharge the judgment and 
costs; that if appellee ever paid any part of the judgment, he paid 
the same through James H. Raymond, or Raymond & Whitis, agents 
and bankers. Appellants, by leave of court, amended their de- 
murrer and answer, excepting specially to the petition, and averred 
that if any breach of Lane’s official bond had ever occurred, it was 
long after the death of George W. Glasscock, deceased; that Lane, 
the principal, and Swisher and McKinney, sureties, were solvent, 
and able to pay the judgment in the United States circuit court; 
that neither George W. Glasscock, Sr., nor appellants, were ever 
parties to the suit in the United States circuit court, and were con- 
sequently not bound by the judgment in that case; that they had 
| government funds in his possession belonging to the principal, Lane, 
' More than sufficient to pay the same; that, nothwithstanding ap- 
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pellee had full notice of these facts, he made no effort to obtain from 
Raymond or Lane this money, and never had an execution issued on 
the judgment, but voluntarily and without compulsion paid (if, in. 
deed, he ever paid) the amount paid on the Judgment; that the judg. 
ment at that time could have been made out of Lane had execution 
issued, and that if any one should suffer it should be appellee, by 
reason of his laches. 

Appellants pleaded the statute of limitations of two and four 
years, and, further, that if George W. Glasscock, deceased, was ever 
liable on the bond of Lane, that his liability was to the United 
States government, and such liability had ceased by the running of 
the statute of limitation; that Raymond was largely indebted to 
Lane, and, as trustee, had in his hands and possession a large amount 
of valuable real estate situated in Travis county and the city of 
Austin, and worth over $40,000, which he held in trust for Lane, 
and for which he (Raymond) realized $20,000 or over, and never ap- 
plied the same to the satisfaction of his indebtedness to Lane, nor 
to the United States; and that appellee had full notice of this before 
he made any payment on the judgment, and, notwithstanding these 
facts, voluntarily paid through Raymond whatever amount he paid 
on the same. Appellants cl: aimed that by reason of the matters 
alleged in their answer they owed appellee nothing. 

Appellee demurred generally and specially to appellants’ second 
amended answer, and denied generally their averments; by amended 
petition presented an itemized bill of particulars of the several 
amounts expended by appellee in defending the suit of the United 
States v. Lane e¢ als., and alleged that such expenditures resulted 
beneficially to appellants. Replying to the amended answer of ap- 
pellants, that if James H. Raymond ever had in his hands money, 
collaterals or property of any kind belonging to R. N. Lane, and 
out of such assets had paid such part of the circuit court judgment 
as he had paid (of all which appellee disclaimed any information or 
knowledge), then that such indebtedness from Raymond to Lane 
was of so long standing as to have been barred by limitation; that 
Raymond denied that such indebtedness existed; but that, at all 
events, such assets or debt was not, at the rendition of the judgment 
in the United States circuit court, available to Lane for the payment 
of said judgment; that but for the vigorous defense made by appel- 
lee to the suit the defendants therein would ‘have been forced to pay 
$34,000 instead of $10,000, the one-fourth of which must ultimately 
have been borne by appellants, and that but for the defenses made 
to that suit by appellee and Raymond, they would have been almost 
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bankrupted by that suit, and that if Raymond was ever indebted to 
Lane as charged that he had long since ‘paid said debt. 

At the April term, 1877, appellants submitted their demurrer to 
appellee’s petition, which was sustained in so far as appellee had 
not set out an itemized account in his petition. Appellee’s demurrer 
to appellants’ answers was sustained, and the first and second 
amended answers stricken out, and leave given to amend. 

October 23, 1877, verdict for appellee for $1,293.50-principal, and 
$258.48 interest, on which judgment for $1,552.34 was rendered. 


James H. Burts, Shelley & Moore and Carleton & Robertson, on 
the sufficiency of the answer, cited: Carroll v. Carroll, 20 Tex., 
744, 745; Little v. Birdwell, 21 Tex., 607; Collins v. Box, 40 Tex., 
190; State v. Purcell, 16 Tex., 305; Schmidt v. Coulter, 6 Minn., 
' 492; Morrison v. Poynts, 7 Dana (Ky.), 307; Morrison v. Taylor, 21 
Ala., 779; Smith vw. Conrad, 15 La. Ann., 579; Elwood v. Deifen- 
dorf, 5 Barb. (N. Y.), 405; Skillin v. Merrill, 16 Mass., 40. 

Against the admission of the judgment of the United States 
court in evidence, they cited: Lucas v. The Governor, 6 Ala. (N. 
§.), 826; Moss v. McCulloch, 5 my (N. Y.), 134; McKeller ». 
Bowell & Campbell, 4 Hawk. (N. C.), 37; Carmichael v. The Gov- 
ernor, 3 How. (Miss.), 236; Maison v. Blaisdel, 12 Vt., 170; United 
States v. Eckford, 1 How., 250. 

That the judgment should have been for Glasscock, they cited: 
Pico v. Webster, 14 Cal., 202; Jackson v. Grierson, 4 Hill (N. Y.), 
529; Morrison v. Poynts, 7 Dana (Ky.), 387. 





Smith & Blackburn, Hancock, West & North and Walton, Green 
& Hill, for appellee, on the liability of a co-surety for contribution, 
cited: Stoval v. Banks, 10 Wall., 583; Freeman on Judgments, 
180; Love v. Gibson, 2 Fla., 598; 1 Par. Con., pp. 35, 36; 10 N. H., 
489; 11 N. H., 431; 4 Greenl., 195; 1 Cox, p. 318; 4 Johns. Ch., 
334-338. 


Watxer, P. J. Com. Arr.— The second assigned error relates t 
the alleged error of the court in sustaining the plaintiff's excep- 
tions to defendants’ first amended answer , filed February 22, 1876, 
and second amended answer, filed November 1, 1876. The former 
is thus stated in the brief of appellant’s counsel: 

“That defendants’ ancestor died February 28, 1868; that if any 
breach of bond occurred it was after this date; that the bond was 
‘conditioned on happening of events which did not happen before his 
death; denies that he left estate valued at $100,000, but did not ex- 
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ceed $5,000; that he owed at least $80,000; that defendants did not 
receive one cent from his estate; that he was released by party to 
whom bond was payable; denies that Lane and Swisher are insoly. 
ent, or that no money can be made out of McKinney on execution; 
that they are all responsible, and men of large means; that neither 
George W. Glasscock, deceased, nor defendants, were parties to suit 
on the bond in United States circuit court; that if any judgment wag 
rendered in said court on said bond against Lane and others for 
$10,000, it was not rendered on verdict of a jury, or submission to the 
court, but upon agreement of plaintiff and one or all the defendants 
in said action and United States officers; that George W. Glasscoek, 
deceased, nor these defendants were not parties to it, nor consulted 
about it; that this judgment was not paid by plaintiff, nor the sure. 
ties who were parties to that suit, but by Lane, the principal; that 
plaintiff herein never paid a cent of it, except through Raymond, or 
Raymond & Whitis, as agents and bankers of Lane; that, if ever 
liable, aver that plaintiff herein never advised them of the fact that 
they might join him in the defense; denied that plaintiff ever paid 
out any attorney’s fees at their request; that if plaintiff ever paid 
any part of the judgment it was without compulsion, and that fall 
amount of same could have been made out of Lane, if execution had 
issued; that no execution issued; plaintiff made no effort to have it 
collected from Lane; deny liability until due diligence to collect 
from Lane is shown; that if it is true, as heirs of George W. Glass- 
cock, deceased, they are liable for any portion of the judgment, to 
wit, $3,800.50, alleged to have been paid by plaintiff; that in fact 
his rightful share was only $2,500.50; that they are only liable for 
one- half of this, and Swisher for the other half, and if liable at all, 
these defendants are only liable for $646.75; that all defendants in 
this suit, except P. W. and F. M. Hall, are children of George W. 
Glasscock, deceased, and Cynthia C. Glasscock, deceased; that said 
G. W., deceased, and Cynthia C., deceased, intermarried in 18387; 
that G. W., deceased, had no money or property, but Cynthia ©. re 
ceived from her father’s estate $5,000, and allowed G. W. , deceased, 
to operate on this money for the benefit of her separate estate; 
that as a matter of convenience he bought lands and took titles 
in his own name; that in thus buying land and land certificates 
and other property, it turned out that a large amount of prop 
erty stood in name of G. W., deceased, which was in fact the 
separate property of his said wife, and held by him in trust for her; 
that at time bond was signed he had no separate property; that he 
was not the owner of any property in his own right; that Cynthia 
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0. died November 7, 1866, leaving her children and M. C. Boatner 
her heirs; that her heirs, for convenience, still allowed Geo. W., 
deceased, to manage her estate, they being too young so to do; that 
her estate, including that in name of Geo. W., deceased, did not 
exceed $75,000, and indebtedness of the estate was $80,000, a 
list of which was appended and made an exhibit and part of an- 
swer; averred insolvency of the estate; that Geo. W., deceased, 
made a will leaving his and Cynthia ©.’s property to surviving chil- 
dren, subject to these debts; that these debts had been paid out of 
the estate and by the heirs, to wit, $80,000, a list of which was 
made an exhibit and part of the answer; that, in fact, defendants 
never received anything from estate of Geo. W., deeteased; that if 
G. W. Glasscock ever incurred liability by the execution of said 
bond, or the breach thereof, such liability accrued more than four 
years before the payment of the money by him, and more than four 
years before suit brought, and that claim is barred by limitations; 
that any liability that G. W., deceased, may have incurred, was 
incurred more than five years before judgment against plaintiff, 
and before alleged payment by him, and that it is a stale demand 
and barred by limitation; that if Geo. W., deceased, was ever liable 
on the bond, that liability was to the United States, and had ceased 
by running of statutes of limitation, and that they owe plaintiff 
nothing.” 

The answer, it will be noticed, contains very many matters which 
are distinct from each other, and are relied on as constituting a de- 
fense to this action. To determine the sufficiency of the answer 
it is necessary to consider each of them separately, and thereby 
determine whether any one or more of the grounds relied on consti- 
tute a valid answer to the plaintiff's petition. The special excep- 
tions to the answer questioned the sufficiency of all, or nearly all, 
the principal matters set up in it upon numerous grounds. The as- 
signment of error for sustaining the exceptions is wholly vague and 
indefinite, assigning in general terms that the court erred in its 
raling as shown by the bill of exceptions, which is itself quite as 
general in its character as the assignment of error. 

The defense set up in the answer of a release of defendant’s an- 
cestor by the obligee of the bond states a mere conclusion of law 
Without averring the acts or facts which constituted such release, 
This plea was wholly insufficient for vagueness and uncertainty, 
and was subject to exceptions. Mims v. Mitchell, 1 Tex., 443, 446; 
Oaldwell v. Haley, 3 Tex., 317; Wright v. Wright, 3 Tex., 168, 180. 
An answer consisting of legal conclusions, deductions from facts 
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not disclosed, and vague references to facts dimly portrayed, is no 
defense. Walton v. Reager, 20 Tex., 103, 108. 

The exception was properly sustained to this portion of the an. 
swer. 

To the defense set up, that the breach of the conditions of the 
bond occurred subsequently to the death of defendants’ ancestor, 
it is a sufficient reply to it that the petition does not allege whether 
the obligation sued on was joint, or whether it was several as well 
as joint, and the answer does not allege that it was joint and not 
joint and several. The bond was given under the laws of the 
United States, and the rule of the common law would be applicable 
to it in determining its obligation, unless qualified by acts of con- 
gress. The common law rule is that, when the surety on a joint 
obligation dies, there is no remedy at law on the obligation against 
his estate, and, in the absence of fraud or mistake, equity will not 
charge his estate with the payment of such obligation. Brandt on 
Suretyship, sec. 117. See, also, Fielden v. Lahens, 6 Blatch., 524; 
Getty v. Binsse, 49 N. Y., 385; 1 Story, Eq. Jur., secs. 162-4; 9 
How. (U. S.), 90; 15 Wall., 140. The rule, it seems, is different as 
to obligations that are joint and several. See Pickersgill v. Lahens, 
15 Wall. (U. 8.), 141. 

When the obligation of the sureties is joint and several, the dis- 
charge of one of them does not release the others from payment of 
their proper proportion of the claim. De Colyar on Guaranty, ete, 
406, note — citing Klingensmith v. Klingensmith, 31 Penn. St., 460; 
Barrow v. Shields, 13 La. Ann., 57; Alford v. Baxter, 36 Vt., 158. 

A statute formerly existed in our state and was in force until the 
Revised Statutes went into effect (see Laws of the Republic of 
Texas, Fourth Congress, 1840, p. 73; Hart. Dig., art. 635), which held 
the estates of those jointly bound with another, after the death of 
the former, the same as if the obligors had been bound severally 
as well as jointly. See Bergstroem v. State, 58 Tex., 95; Mays ». 
Cockrum, 57 Tex., 353. According to the decisions cited, if the 
question made here were to be determined by the laws of this state 
in force at the accrual of the plaintiff's cause of action, the defense 
of the death of the defendants’ ancestor after the date of the breach 
of the conditions of the bond would not be available; and, as we 
have seen, is not so under the laws of the United States governing 
the legal effect of the bond, provided it were joint and several in its 
obligation upon the makers of it. 

It appears from the statement of facts that the bond was joint 
and several, and if the court had erred in sustaining the exceptions 
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to this part of the answer, such error would not afford ground for 
reversal, because the error would have been merely abstract, as 
the evidence conclusively showed that the defendants could not 
have been prejudiced by the ruling. See Bradshaw »v. Davis, 12 
Tex., 336. Where the ruling does not affect the result of a case, it 
will not be revised. Woods v. Durrett, 28 Tex., 429; and see Mc- 
Clenny v. Floyd, 10 Tex., 164. Where the judgment of the court does 
not appear to have affected injuriously any subsisting right of a 
party complaining of its action, the error or irregularity will not be 
ground for reversal. Wofford v. Thompson, 8 Tex., 225; Autrey v. 
Oannon, 11 Tex., 114; Mercer v. Hall, 2 Tex., 284. 

The answer denies that defendants received any property from 
the estate of their ancestor. The plaintiff’s petition charges that 
they received from said estate property of the value of $100,000. 
The defendants’ answer of general denial put in issue the allega- 
tions of the plaintiff, and, consequently, the defendants were not 
prejudiced by sustaining exceptions to that portion of the answer, 
and evidence on their part was admissible under the pleadings to 
maintain the truth of the matters averred in the answer. The same 
may be said in regard to that portion of the answer which denies 
that Lane, Swisher and McKinney are or were insolvent. 

It does not furnish a defense against contribution by a surety that 
his co-surety has paid a judgment against himself to which the surety 
against whom contribution is sought was not a party. In such case 
it has been held that the judgment is competent evidence to show 
the amount of the payment made by-the plaintiff, and the circum- 
stances under which it was made, but not for the purpose of proving 
the liability. Brandt on Suretysbip, sec. 246, citing Fletcher v. Jack- 
gon, 23 Vt., 581. 

A surety may pay without suit and demand contribution under 
proper circumstances; a fortiort he may pay what is justly due, and 
exact contribution where judgment has been rendered against him 
therefor, irrespective of whether his co-sureties are parties to the suit. 
“The law requires no one to wait for a suit, if he has no defense.” 
1 Parsons’ Con., 32. The essential equity of the surety asking con- 
tribution consists in the fact that he has paid so much of a debt for 
which he and his co-surety were bound that was just and enforceable 
at law against them both. “In an action for contribution between 
co-sureties, the record of a judgment recovered by the creditor 
against the principal and one of the sureties, to which the other 
surety is not a party, is competent evidence to prove the rendition 
of such judgment, by way of inducement to evidence that the surety 
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against whom it was rendered has paid it.” Brandt on § Suretyship, 
sec. 529; Preslar v. Stallworth, 37 Ala., 402. 

The answer alleges that if plaintiff ever paid any part of the 
judgment it was without compulsion, and that the full amount of 
the same could have been made out of Lane, if execution had issued ; 
that no execution issued; that plaintiff made no effort to have it 
collected from Lane; they deny liability until diligence to collect 
from Lane is shown 

The rule of law applicable to the subject is that, as soon as the 
debt becomes due, any one of several co-sureties may, without 
suit or compulsion on him of any kind, at once pay the debt and 
recover contribution from his co-sureties. All the co-sureties are 
equally liable for the whole debt, and a payment of the debt by one 
of them after it is due and without compulsion is in no sensea 
voluntary payment. Brandt on Suretyship, sec. 257, citing Judah 
vw. Mieure, 5 Blackf., 171; Bradley v. Burwell, 3 Denio, 61; Stall. 
worth v. Preslar, 34 Ala., 505; Pitt v. Purssord, 8 Mees. & Wels, 
588; Lucas v. Guy, 2 Bailey, Law, 403; Linn v. McClelland, 4 Dey, 
& Batt. (Law), 458. But if, as alleged in the answer, Lane was soly- 
ent, and that the amount of the judgment could have been collected 
from him, the rule is that no contribution can be enforced against a 
co-surety by a surety who paid the judgment under such circum- 
stances, unless the principal’s insolvency shall be shown. Brandt on 
Suretyship, sec. 254. 

The plaintiff having alleged Lane’s insolvency it devolved on him 
to establish it by proof, and it was competent for the defendants to 
rebut by evidence such proof, and show, if they could, his solvency. 
Consequently, the answer on the subject under consideration could 
only be made available under the law as we have stated it to be, as 
a traverse of the alleged insolvency, and the defendants could effect 
the same result under their answer of general denial. The issue as 
to Lane’s solvency was submitted to the jury under the charge of 
the court, and it does not appear that the defendants were denied 
the opportunity to prove Lane’s solvency if they desired to, or were 
able todo so. We think there was noerror in sustaining exceptions 
to this portion of defendants’ answer. 

The allegations of the answer to show that the property of which 
defendants’ ancestor died possessed, and which was ostensibly com- 
munity property, was in fact the separate estate of their mother, and 
the title to which in the name of their father was by him held and 
acquired in trust for their mother, are not sufficiently explicit, spe- 
cific and definite to rebut the implication from the facts stated, that 
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the property was acquired by the joint industry of both husband 
and wife during their marriage, and was therefore community prop- 
erty, charged perhaps with the $5,000 which the husband used as 
the wife’s separate means in its acquisition. "Where the separate 
property of the wife has undergone mutations, it is indispensable, in 
order to maintain its separate character, that it be clearly and in- 
disputably traced and identified. Chapman »v. Allen, 15 Tex., 278, 

The facts alleged do not import an investment by G. W. Glass- 
cock of the money in any certain designated lands or land certifi- 
cates of which he died possessed; nor, if so invested and the 
purchases so made afterwards changed, or repeatedly changed into 
other property, and thus traced into the property of which he died 
possessed, unmixed with his own capital or labor or that of the 
common industry or community means of himself and his wife, 
But, to the contrary, the vague and general terms which are em- 
ployed by the defendants in stating the means whereby, during a 
long series of years, their ancestor, from a small capital, $5,000, ac- 
cumulated a large estate by buying lands, land certificates and other 
property, in the absence of any definite designation and history of 
the transactions referred to, are quite consistent with the supposition 
that during that long period his own means and industry contrib- 
uted to the general result. The pleadings of a party are to be taken, 
on exceptions, most strongly against the pleader, and we think the 
answer was insufficient. 

The plea of the statute of limitations set up in the answer is not 
sufficient. It is true that if the payment made by the plaintiff was 
voluntary after he ceased to be liable, he could not claim contribu- 
tion. Skillin v. Merrill, 16 Mass., 40; Russell v. Failor, 1 Ohio St., 
827. Nor could he recover contribution of a co-surety, as to whom 
the debt was barred at the date of payment. Shelton v. Farmer, 
9 Bush (Ky.), 314. But where the surety who seeks contribution 
has paid the debt under a judgment which was rendered against 
him on the principal cause of action, in a suit brought on it before it 
was barred by limitations against him or his co-surety, the payment 
made by him at a subsequent period, at which period the original 
cause of action would be barred by lapse of time, would not be the 
payment of a debt, in any proper legal sense, barred by limitations 
in favor of his co-surety at the time of such payment. In such case 
the party seeking contribution would have paid the debt under com- 
pulsory legal process under circumstances which, as we have seen 
in the discussion of another point in the course of this opinion, 
would subject co-sureties who were not parties to the suit to 
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contribution. The facts stated in the plea of the statute of limita. 
tions, if true, do not negative the plaintiff's right to recover. It jg 
laid down by Parsons (1 vol., 36) on Contracts, that “The contraet 
on which the assumpsit is founded dates from the time when the 
relation of co-surety or co-obligor is entered into; although the 
cause of action does not arise till the payment. Hence the discharge 
of one of the joint debtors (by whatever cause) from his direct lia. 
bility to the creditor does not relieve him in law, any more than 
in equity, from his obligation to indemnify such of the remain- 
ing joint debtors as have borne more than their original proportion 
of the debt.” A note to the foregoing adds, “ Accordingly, where 
the liability of one joint maker of a promissory note was continued 
by partial payments within six years, but the remedy of the holder 
against the other was barred by the statute of limitations, the 
debtor who continued liable could notwithstanding recover contri- 
bution from the other after paying the debt.” Peaslee v. Breed, 10 
N. H., 489; Boardman v. Paige, 11 N. H., 481; Howe v. Ward, 4 
Greenl., 195. 

The statutory bar under the statutes of the United States was 
five years in pecuniary actions for penalties or forfeitures, but we 
are not able to find any limitation law in the Revised Statutes of the 
United States which is made applicable to such obligations as that 
on which these parties were liable. We apprehend, therefore, that 
no question of limitation could have arisen in this case, except as it 
might have done so between the parties to this suit on account of 
the amount paid by plaintiff as surety as an account for money paid 
for the benefit of plaintiff’s co-sureties, regardless of the time which 
had run on the original obligation before suit was brought. The 
law of limitation of our own state must, therefore, afford the rule 
applicable to that state of case, and it is not deemed necessary to 
discuss this phase of the subject, because the plea of the statute 
is not pleaded in terms which can make it apply to the lapse of 
time which occurred between the date of the payment of the 
money by the plaintiff and the date of the institution of this 
suit. The plea seems to have reference to the supposed liabil 
ity of G. W. Glasscock, deceased, on the bond, and not to the 
liability of his heirs to reimburse the plaintiff on account of the 
payment of the money which is the subject of controversy in this 
action. To constitute the plea a good one, it should distinctly have 
alleged that the period of the bar of the statute had elapsed from 
the date of the payment made by plaintiff and that of the institu 
tion of this suit. A fair construction of the language used in the 
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lea evidently refers the object of the pleader to set up as a de- 
fense that G. W. Glasscock or his heirs were protected by the 
bar of the statute against the original obligation at the time of pay- 
ment by plaintiff, and were so protected at and before the institu- 
tion of this suit. The statement of facts shows clearly that the 
money was paid 2d day of March, 1875, and this suit was instituted 
in June of the same year, and it would seem hardly probable that 
the defendants meant to urge a defense to the effect that limitations 
had run against a payment so recent. The whole context of the 
plea, however, sufficiently indicates, we think, the correctness of our 
construction of its very general and rather indefinite language. The 
liability of Glasscock or his heirs referred to in the bond, according 
to the terms of the answer, is that which resulted from “a breach 
of the bond,” and that defense, as pleaded, does not properly refer 
to the cause of action on which plaintiff sues. 

The second amended answer, referred to as having been stricken 
out on exceptions of the plaintiff, alleges: 

“ First. That during first portion of time Lane discharged duties 
as collector, John M. Swisher & Co., composed of said Swisher and 
James H. Raymond, were engaged in banking and exchange business 
in Austin, where Lane’s office was kept; that Lane for a long time, 
and during existence of firm of Swisher & Co., made his deposits 
in said banking house; that Raymond, being surety on Lane’s bond, 
required deposits to be so made; thus large amounts of exchange, 
in quartermasters’ and commissaries’ drafts, went from Lane through 
their hands, from which they derived large profits in exchange, to 
wit, $10,000, or some such large sum, which was appropriated to their 
use; that Raymond was equally interested in said gains, and same 
never accounted for to government or Lane, or co-sureties on bond. 

“ Second. That on dissolution of said firm of Swisher & Co., in 
Austin, Swisher engaged in same business in Galveston, in name of 
Hewitt, Swisher & Co., of which firm Raymond was a secret and 
silent partner; said partnership evidenced by written articles of 
agreement, signed by Swisher and Raymond, Raymond to receive a 
portion of the proceeds, and liable for money placed therein. 

“Third. That during the existence of said house, Lane was re- 
quired to make deposits in the First National Bank, of Galveston, 
and, in doing so, his remittances in money and exchange were made 
through Raymond, at Austin, and Hewitt, Swisher & Co., Galveston; 
at and before breach of bond had remitted $13,000, or other large 
sum which was not paid over, but retained by said house, and appro- 
priated by them for theiown use and benefit, and same never paid 
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government or Lane. Raymond was advised of this, and knew hig 
liability therefor, and afterwards acknowledged his liability therefor, 
and promised to pay same on account of Lane into the treasury of 
the United States, or to the proper officer thereof. 

“ Fourth. That the house of Hewitt, Swisher & Co. failed, and 
became insolvent. Swisher afterwards continued business under 

name of John M. Swisher & Co., and Raymond continued ag a 
partner with him, and liable for debts of this house. 

“Fifth. That Lane continued to transmit funds collected through 
this house, which appropriated and failed to pay over, to wit, 
$13,000, or some other large sum, by which Raymond & Swisher 
became liable to pay same on account of Lane into treasury of 
United States. 

“ Sizth. That afterwards Lane, desiring his account to be settled, 
and that said sums should be deposied in the treasury, urged Ray. 
mond and Swisher to pay or make provision by which he would be, 
and held, harmless. Whereupon Swisher signed and acknowledged 
a deed to convey to Lane or whoever he might designate all the 
real estate owned by Swisher in Austin, except homestead, consist- 
ing principally of lots of the value of $20,000 at the time. A blank 
was left in deed for description of the property, which deed was by 
mail transmitted by Swisher to Raymond to insert description of 
property and name of grantee, with instructions to deliver as Lane 
should direct. Raymond received the deed with instructions, and 
promised Lane to perfect the same as per instructions and deliver it 
to him that he might sell and realize said amounts and settle ac- 
count. That Ray mond, in disregard of instructions, and in violation 
of promises, and acting under a power of attorney made by Swisher 
to him years before, made pretended sale of the property to O. W. 
Whitis for $10,000, which Raymond appropriated to his own tse 
and benefit; that Raymond and Whitis formed a partnership in 
banking and exchange business, in Austin, and that the property so 
sold was entered on their books and has since been disposed of, and 
divided between them as partnership property, whereby Raymond 
has appropriated to his own use this property, now worth $40,000, 
all of which, or a sufficiency, should have been applied to payment 
of amounts that Hewitt, Swisher & Co., and John M. Swisher & 
Co., had failed to deposit, and which Raymond was bound and 
liable to pay, and promised Lane to pay, into the treasury on his 
account. 

“That the amount received by Raymond was in excess of the 
just demands of the government on Lan® as collector; that after 
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Hewitt, Swisher & Co. and John M. Swisher & Co. had suspended, 
B. F. Hammond instituted suit against Swisher to recover trust 
funds he had placed in hands of Swisher, and recovered judgment 
for $15,000, and caused execution to issue and be levied on said prop- 
erty, and at the sale became the purchaser of the property; and 
afterwards Raymond, in order to secure title to Whitis, under the 
gonveyance made by him, agreed with Lane that if he would ob- 
tain a transfer of the Hammond judgment and of the title acquired 
by Hammond for benefit of Raymond, he furnishing the necessary 
money, that he, Raymond, would pay off the amount due by Lane 
tothe government. In consideration of said promise by Raymond, 
Lane procured the transfer of the judgment and title of Hammond 
to the property, and the same was received and appropriated by 
Raymond & Whitis for benefit of themselves; that by reason of 
said promises, and in consideration of said services from Lane, Ray- 
mond became bound to pay said money to United States, and that 
Raymond, by reason of these transactions, had not paid any money 
to the government by reason of his suretyship. An exhibit is made 
of the property received and appropriated by Raymond, and de- 
fendants allege that plaintiff Hamilton was fully advised of these 
facts, and say if he ever paid any money, as charged in petition, or 
otherwise, he paid same voluntarily, with full knowledge that Ray- 
mond was liable and bound to pay the full sum claimed by United 
States government from Lane, and which Lane was justly and legally 
liable for, and that he was further advised and informed before pay- 
ing, if any he paid; that Raymond was not ouly liable and bound 
to pay same, because of facts herein alleged, but that he, Raymond, 
had ample means (property and money) to pay the same. Defend- 
ants again deny their liability to plaintiff for any amount, and aver 
that he ought not further to have and maintain his action against 
them, and conclude to the country, and pray to be discharged with 
their costs,” ete. 

This answer, on exceptions, was stricken out and held for naught, 
and exceptions s saved by bill of exceptions. 

The defense which this answer, in effect, sets up, is that because 
of Raymond’s obligation and promise made to Lane to pay the debt 
due on the bond to the government, a payment made of a portion 
of the debt by Hamilton, taymond’s co-surety on the bond, will be 
made at his peril unless he shall first see to it that Raymond shall 
comply with his collateral obligation to Lane by paying the money 
due on the bond to the United States treasury; and that, failing to 
pursue such remedy against Raymond, a payment by him, Hamilton, 
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on account of the bond debt will deny to him the right to demand 
contribution from the heirs of Glasscock. Appellants’ counsel cite 
in support of the validity of the answer the following cases: Smith 
v. Conrad, 15 La. Ann., 579; Elwood v. Deifendorf, 5 Barb. (N. Y,), 
405; Skillin v. Merrill, 16 Mass., 40; Morrison v. Poyntz, 7 Dana, 
807; Morrison v. Taylor, 21 Ala., 779. The rules of law stated in 
these cases do not in anywise, as we conceive, support the proposi- 
tion contended for by the appellants. ‘These cases mainly relate the 
principles of law which apply to sureties who may have had the 
benefit of securities given to indemnify them against loss on account 
of their suretyship, and under these several cases various rules of 
law, familiar to the text-books, are illustrated, mainly showing that 
on questions of contribution between sureties thus receiving such 
ecurities and their co-sureties that all the sureties will be entitled to 
its benefits; that the security taken by one inures to the benefit of 
all. Under this generic equity, it is held in one of the cases, that a 
surety who is fully indemnified by his principal cannot recover con- 
tribution from his co-surety for money paid by him, but must in- 
demnify himself out of the means placed in his hands. Also, in 
Smith v. Conrad, 15 La. Ann., 579, held that a fund deposited by 
the principal debtor with one of two co-sureties, as collateral security, 
should inure to the benefit, proportionally, of the other co-surety. 
These propositions are unquestioned, and are quite distinguishable 
from that presented by the answer. We think it too clear for argu- 
ment that the answer presents no defense. 

If the debt due from Raymond to Lane is to be regarded either 
as indemnity to secure the former or as assets for the benefit of 
the obligee of the bond, whatever may have been the rights of the 
United States to have enforced the appropriate remedy against 
Raymond to subject such security to the payment of Lane’s defal- 
cation (see Brandt on Suretyship, sec. 282), we know of no principle 
of law or equity which exempted other sureties from payment of 
the debt because of the existence of such a transaction as the 
answer sets forth between Lane and Raymond, and which would 
constitute a payment by such surety an undue voluntary payment, 
which would exonerate other sureties from their ordinary liability 
to contribution. The case presented differs essentially in principle 
and in justice from a case where Raymond had paid the debt and 
was seeking contribution from his co-sureties without accounting 
for the value of the means which he had received from Lane where- 
with to pay the debt. There was no such privity between Ray- 
mond and his co-sureties as entitled the latter to sue him, or 
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otherwise enforce the payment of his obligation to pay the debt, or 
that made it their duty to decline the payment of their obligation 
as sureties until the results of Raymond’s obligation to Lane should 
be tested by the enforcement of legal remedies upon it. Raymond, 
Hancock and McKinney all were sureties on the bond, and they 
were alike liable to pay the debt; and their liability, so far as the 
obligee of the bond was concerned, did not depend on, nor was it 
varied by, the consideration that Raymond had obligated himself in 
a collateral contract with Lane to pay the debt, although such 
promise to do so may have been based upon the acquisition by 
Raymond of property from Lane as the consideration of that 
promise. The principal creditor had the right to demand payment 
from all the sureties, and judgment had been accordingly rendered 
to that effect against those three sureties above named. The obli- 
gation of Raymond to pay the whole debt was not increased by his 
collateral promise; he was liable for the entire amount without 
reference to it, and such was the liability of the other sureties, and 
the fact that Raymond may have received means, or a considera- 
tion from Lane which might save him ‘harmless, did not alter the 
relative rights of the obligee of the bond and of the other sureties, 
or the liabilities of the latter to pay the debt on the default of the 
principal. 

On a question of contribution between Raymond and his co- 
sureties as to payments made by Raymond, the case might be quite 
different, and require the application of principles and rules of 
equity to which the authorities cited in the brief of appellants’ coun- 
sel might be apposite, but which we need not stop now to consider. 
If the transaction, between Lane and Raymond be regarded as 
affording to the latter a security for indemnity and for the payment 
of the debt, the other sureties would be entitled to obtain the 
benefit of the same in proper proceedings having that object in 
view (see 1 Story, Eq. Jur., sec. 499); but no such proceedings are 
here involved, and we will not discuss this phase of the subject. It 
is sufficient to say that the case here presented is not one for sub- 
jecting any such security held by Raymond, nor his collateral en- 
gagement and liability, to the payment of the debt, nor for the 
assignment of it to those who have paid the debt for their advan- 
tage and benefit; but the question is, whether such security or col- 
lateral liability on the part of Raymond constitutes a defense in 
favor of his co-sureties against payment of the debt, and if so paid 
by them, whether such fact is a valid defense to a non-paying surety 
against contribution? We think it is not. 
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The third assignment of error is that the court erred in refusing 
permission to defendants to amend the answers which have been 
discussed in this opinion. On the exceptions being sustained the de. 
fendants asked leave to plead over and to embody in a further 
amendment all their grounds of defense, which was overruled be. 
cause it came too late, and because some matters were sought to be 
again pleaded. The parties had announced readiness for trial, and 
the ruling transpired thereafter on the hearing of the exceptions, 
It was too late to offer an amendment as to defenses not hitherto 
pleaded and embraced in the answers excepted to and ruled on, and 
the court did not err in refusing to allow an amendment to “em. 
body all their grounds of defense.’ The right to amend pleadings 
to which exceptions have been sustained only authorizes the amend- 
ment of the pleadings held to be defective. The right to amend, 
after sustaining exceptions to pleadings, extends only to curing 
by amendment the pleading held to be defective, and does not 
authorize, as a matter of right, the pleading of new and inde 
pendent matter, though it is no doubt within the discretion of 
the court to permit a party todoso. This court will not review its 
action in rejecting a proffered amendment, of this character, unless 
it clearly appears that wrong or injustice has been done thereby, 
Ann Berta Lodge v. Leverton, 42 Tex., 21. 

There was no error in refusing to allow an amendment for the 
purpose asked for; nor is the error assigned well taken that the 
court erred in refusing to allow the defendants to read before 
the jury the answers held insufficient to be read to the jury as part 
of the pleadings. 

When exceptions to the answers were sustained they ceased 
to constitute a part of the pleadings for the purpose of present 
ing issues between the parties, and to read them to the jury as 
such, would be not only irrelevant, but perhaps might mislead, 
or confuse the minds of the jury. If the court erred in the ruling 
sustaining exceptions to them, and the defendants desired to still 
further urge before the court their sufficiency, the mode of effecting 
that object was not by offering to read the answers after they had 
been determined insufficient, but by seeking to obtain from the 
court a reconsideration of its ruling before the trial reached the 
stage of presenting the issues or pleadings of the parties to the jury. 
The rule fifty-second for the district court, not in force at the time 
of the trial however, provides for the mode by which such recon- 
sideration may be had, which is, “if counsel think the court has 
fallen into error as to law or fact, they may submit a statement in 
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writing, which the court will receive and consider.” Before the 
enactment of this rule, it was within the court’s discretion to enter- 
tain the application of counsel for such reconsideration; but no 
such application having been made, nor any other action taken by 
the court than to determine the answers to be insufficient, it was 
incumbent on the defendants’ counsel to submit and acquiesce in 
the ruling, and they will not be permitted virtually to renew the 
consideration of the questions arising upon the exceptions by offer- 
ing to treat the answers as pleadings recognized as such by the 
court in the face of its distinct contrary adjudication. 

The fifth assignment is as follows, to wit: “The court erred in 
admitting in evidence, over objections of defendants, the certified 
copy of petition and judgment in cause No. 1243, in the circuit 
court of the United States for the western district of Texas, as set 
out in defendants’ fifth bill of exceptions, for reasons therein stated.” 

Plaintiff read in evidence the petition in the United States circuit 
court, and the judgment of that court upon it, which recites that 
G. W. Glasscock is dead and has been dismissed heretofore without 
prejudice to plaintiff (United States), and his representatives and 
heirs not being parties, no action on judgment is had on them, but 
they are dismissed without prejudice to government or co-sureties, 
Hamilton, Raymond, McKinney and Swisher; and, after verdict 
and judgment for $34,384.03, recites that, it “appearing to the satis- 
faction of the court that plaintiff (United States) is willing to ac- 
cept, by way of compromise from . . Morgan ©. Hamilton, 
James H. Raymond, James P. McKinney and James M. Swisher a 
less sum than the whole . . . judgment of $34,354.03,” to wit, 
the sum of $10,000 and costs, including attorneys’ fees of two per 
cent. on $10,000, it is decreed that when said sureties, Hamilton, 
Raymond, McKinney and Swisher, or any or either of them, pay 
$10,000 and costs, as stipulated, then said sureties are forever held 
acquitted and discharged from liability by virtue of said judgment 
of $34,384.03, said discharge not affecting liability of Lane; and, in 
event of one or more of said sureties paying the $10,000, they are 
subrogated to rights of the government as against co-sureties and 
principal, and shall have execution in name of plaintiff against the 
other sureties to compel contribution, etc. 

Defendants objected to the introduction of this evidence “ because 
their ancestor, George W. Glasscock, deceased, nor themselves were 
not parties to said suit, nor to the said judgment. Second. Because 
it appears therefrom that neither defendants nor their ancestor had 


had their day in court. Third. Because it appears from said certi- 
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fied copy, the judgment was an agreed one, not res adjudicata as to 
defendants, and does not preclude the United States from furthep 
proceedings against these defendants. Fourth. Because defendants 
take no advantage from said judgment over against the principal, 
Fifth. Because the same is irrelevant and creates no liability on the 
part of the defendants.” These objections were overruled and the 
evidence admitted and exceptions saved. 

The relation which this judgment bears to the subject-matter of 
this litigation — the plaintiff's cause of action for contribution — 
has been, to some extent, discussed in a previous part of this opin. 
ion. This action is not based upon the judgment, and, as has been 
already said, it is competent evidence to establish the fact of pay- 
ment by the plaintiff, and the circumstances and conditions under 
which the payment was made. The authorities cited by the appel- 
lants’ counsel fully support the incontrovertible proposition that the 
ancestor of defendants nor his heirs are not bound by a judgment 
against either the principal nor their co-sureties to which said ances- 
tor nor themselves were parties. The distinction applicable to the 
question is clearly presented in Moss v. McCullough, 5 Hill (N. Y.) 
134. That case was an action of debt against defendant as a stock- 
holder in the Rossie Lead Mining Company. The plaintiff proved 
a note of the company, payable to the order of Moss and Knapp, 
made while the defendant was a stockholder, together with a judg- 
ment upon it in favor of the plaintiff against the company, followed 
by an unavailable execution. The defendant proposed evidence 
tending to impeach the note as wholly or partially invalid, because 
given for property the company had no power to purchase. The 
defense was overruled on the ground that the defendant was con- 
cluded by the judgment. The ruling of the court was held to be 
erroneous; Justice Cowen, delivering the opinion of the court, said: 
“That the contract of a surety, naked and without any stipulation 
to abide a judgment or decree against the principal, is not affected 
by it, we held after much consideration in Douglass v. Howland, 
24 Wend., 35, 52 to 59. The contract is to pay the debt — not the 
judgment. . . . The general doctrine of Douglass v. Howland 
has recently been reviewed and affirmed in the court for the corree 
tion of errors. Jackson v. Griswold, 4 Hill, 522. The question was 
embarrassing and the cases far from being uniform. The decided 
weight of authority, however, both at law and in equity, was found 
to be against allowing the surety to be at all embarrassed by the 
judicial proceeding. He stands, as was held in Slee v. Bloom, on 
the precise rights of his principal under the contract. If the latter 
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can defend, so can the surety. The surety is bound by the acts én 
pais of the principal or his agents, but is neither bound nor touched 
by any judicial proceeding to which the principal alone is a party; 
nay, says Jackson v. Griswold, even though he actually participate 
in the prosecution or defense, unless he be a party to the record.” 
Justice Bronson, in the case quoted from, added, in remarks made 
in review of the case of Moss v. Oakley, 2 Hill, 265: “ When he 
(the shareholder) is sued, the judgment must be given in evidence 
for the purpose of showing that one of the events has happened 
which give an action against the shareholder. But I think the 
judgment is neither conclusive nor prima facie evidence against 
the stockholder of the original debt or demand against the com- 
pany. That must be proved in the same manner as though the 
judgment had not been recovered.” 

The indebtedness of Lane to the United States on the bond was 
established fully by the testimony of Lane himself, which was wholly 
uncontradicted, and that indebtedness was by him shown to be 
largely in excess of the amount of the judgment for $10,000 against 
the sureties against whom it was rendered. The plaintiff in this 
suit, therefore, having thus shown the existence of that liability 
against himself as surety, the payment of it by him and two other 
of his co-defendants entitled him to contribution for the excess paid 
by him over his pro rata share, regardless of whether George W. 
Glasscock or his heirs were parties to the judgment or not. 

We will pass over numerous assignments of error which we deem 
not essential to be discussed in view of their relative unimportance, 
and the more controlling consequence of the last, which is that the 
court erred in overruling defendants’ motion for new trial, one of 
the grounds of which was, that the verdict and judgment were con- 
trary to the law and the evidence. 

We have seen that the plaintiff seeks a recovery on the ground of 
having paid in excess of his aliquot share of the debt due to the 
United States, and that the defendants are legally and equitably 
liable to contribute their share towards his reimbursement. The 
evidence showed that the debt due from Lane to the United States 
amounted to at least $31,000, probably without computing interest. 
The judgment of the United States circuit court was rendered against 
Lane, Hamilton, Raymond, McKinney and Swisher for $34,384.03, 
which judgment proceeded to adjudicate a conditional release of all 
of said defendants, save and except Lane, based upon a composition 
or compromise with the above named sureties, to the effect that if 
they or either of them should pay on said judgment the sum of 
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$10,000 they should be acquitted and discharged from said judgment 
without affecting the liability of Lane, and in no wise including G, 
W. Glasscock or his heirs in the benefits of said composition and dis. 
charge, nor otherwise exempting them from liability with Lane on 
account of Lane’s indebtedness. This judgment has already been 
partially set forth in some of its parts, but, in the connection now 
under consideration, it will be proper to give it in full in its very 
terms, as follows: 
“Untrep Srates 

1243 v. 

R. N. Lanz, G. W. Grasscocx, Mor- 
Gan C. Hamitton, James P. McKin- 
nEy, James H. Raymonp, James M. 
SwisHERr. J 

* Be it remembered that upon this day came the United States 
of America, by her attorney, A. J. Evans, and each and all of the 
aforesaid defendants save and except G. W. Glasscock, who is dead, 
and who has been dismissed heretofore without prejudice to the 
plaintiff; and his legal representatives not being parties hereto, no 
action or judgment is had on them; but they are dismissed without 
prejudice to the government or their co-sureties, Hamilton, Ray- 
mond, McKinney and Swisher, who appearing by their attorneys, 
and the government announcing ready for trial, and the defendants 
making no motion for further delay — thereupon came a jury of 
twelve good and lawful men, viz.: John Richardson, foreman, and 
eleven others, who being duly sworn, and having heard the evidence 
in the cause and the charge of the court, retired to consider of their 
verdict, and afterwards returned into open court the following ver- 
dict: We, the jury, find for the plaintiff and against the defendants, 
Richard N. Lane, Morgan C. Hamilton, James H. Raymond, James 
P. McKinney and James M. Swisher, the sum of thirty-four thou- 
sand three hundred and eighty-four dollars and three cents. John 
Richardson. 

“It is therefore ordered, adjudged and decreed that the plaintiff 
do have and recover of and from the aforesaid defendants the sum 
of $34,354.03, and all costs of suit in this behalf expended, said costs 
to include a fee of two per cent. upon said $34,384.03, taxed for the 
use of Andrew J. Evans, United States attorney for the western 
district of Texas, and that plaintiff have her execution therefor; 
and it appearing to the satisfaction of the court that the plaintiff 
is willing to accept by way of compromise, from the defendants 
Morgan ©. Hamilton, James H. Raymond, James P. McKinney and 
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James M. Swisher, a less sum than the whole of the aforesaid judg- 
ment of $34,384.03, to wit, the sum of $10,000 and all costs, includ- 
ing an attorney fee of two per cent. on the ten thousand, to be taxed 
as costs and paid to Andrew J. Evans, United States attorney for 
the western district of Texas: It is therefore ordered and consid- 
ered and adjudged and decreed, that when the said sureties, Morgan 
©. Hamilton, James H. Raymond, James P. McKinney and James 
M. Swisher, or any or either of them, shall pay over to the plaintiff 
said aforesaid sum of $10,000 and all costs as last above stipulated, 
then said sure lies aforesaid are fore ver held acg uitte dand discharged 
from any and ail /iability by virtue of the above judgment of thirty- 
four thousand and three hundred and eighty-four dollars and three 
cents ($54,384.03),— said discharge not affecting the liability of said 
R. N. Lane, the principal, and that the government have her execu- 
tion to carry out this judgment. And it is further ordered, consid- 
ered and adjudged that should said sum of $10,000 be paid by one 
or more of the said sureties, then the sureties so paying be and they 
are hereby fully subrogated to the rights of the government, as 
against their co-securities and principal, and shall have their execu- 
tion in the name of the plaintiff against said other sureties to com- 
pel equal contribution among sureties and also their execution 
against the principal, R. N. Lane, for all sums paid for him and 
costs.” 

It will be noticed in the foregoing judgment that the United 
States, in express terms, reserves against G. W. Glasscock’s estate 
whatever rights it has against said estate or his heirs, notwithstand- 
ing the dismissal of the suit as to him, and the terms of com- 
promise with and for the discharge of certain of his co-defendants 
and co-sureties, thus leaving these defendants subject to whatever 
legal remedies the plaintiff may see proper to pursue against said 
heirs and the principal, Lane, against whom the judgment for 
$34,384.03 is in terms retained in full force, under an express exclu- 
sion, by the terms of the judgment, from the benefits of the 
compromise. 

Under these facts we are unable to discover upon what principle 
of law or equity the plaintiff is entitled to demand contribution 
from the defendants. The plaintiff, together with other co-sureties, 
compounded with the plaintiff in the suit upon the bond for their 
own protection, whereby they obtained a discharge from its obliga- 
tion as to themselves for $10,000, pretermitting therein their co- 
surety, Glasscock’s estate or his heirs, from its advantages, leaving 
them liable with Lane for the bulk of the debt. The plaintiff under 
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the compromise thus made becomes absolved from that liability by 
the payment of an amount comparatively insignificant compared 
with his aliquot part of the whole indebtedness, and far less than 
the amount to which Glasscock’s heirs remain liable to pay to the 
United States under any rule of decision to which they may have 
to submit in case the United States shall see proper to enforce the 
remedy which has been reserved against them in the judgment. 

The equitable right to contribution, which is administered at law 
as well as in equity, proceeds upon acknowledged principles of 
equality and justice, and those principles require that where one 
jointly bound by a common obligation to pay the debt of another 
shall pay more than his ratable share of it, that the other shall re- 
imburse him therefor. But if such party shall obtain his own dis- 
charge by the payment of less than his ratable proportion of the 
whole debt, and leave his fellow surety liable to pay to the creditor 
his own original full share of the debt, there is no rule that can be 
deduced from these maxims of equality and justice on which to 
raise an assumpsit that such co-surety should contribute to that one 
who has thus compromised, paid and obtained his discharge. Whilst 
each surety is, as to the creditor, liable for the whole debt as be- 
tween himself and his co-sureties, he is liable to contribution to 
those paying the debt to no more than his equal portion ratably 
distributed between those who are solvent and able to sustain with 
him the common burden. 

If Hamilton and his co-defendant sureties in the suit on the bond 
desired to preserve their equitable demand on Glasscock’s heirs for 
contribution upon payment of the small sums comparatively with 
which they bought their discharge, it behooved them to have caused 
to be embraced in the beneficial provisions of the compromise the 
discharge alike of Glasscock’s heirs along with themselves on the 
payment of $10,000. Failing to make this equitable provision for 
their benefit, in case such terms could have been made, it must be 
replied in the words of a learned court, “if a party base his right 
to recover upon principles of natural equity, the defendant may ap- 
peal to the same principles in his defense.” If they were unable to 
effect such terms for the protection of Glasscock’s heirs, they can- 
not complain if, when they are left liable to pay as to the larger 
part of the debt, the law refuses to impose on them the additional 
burden of contributing to the payment of the amounts which they 
paid to obtain their release. 

The right to contribution results from the maxim that equality is 
equity, and it has also been said that it has been considered as de 
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nding rather upon a principle of equity than contract; but it may 
well be considered, said Chief Justice Bibb (Lansdale v. Cox, 7 T. B. 
Mon. (Ky.), 401), as resting on both for its foundation. Brandt, in 
his treatise on Suretyship, sec. 228, lays down the maxim that, “as 
the right to contribution between co-sureties is founded on equitable 
principles, contribution will not be enforced between them when it 
would be inequitable.” For the illustration of which the author 
quotes the facts of several cases where contribution was denied 
under its application, which are sufficiently parallel in principle with 
the case before us to warrant, we think, the invocation of the rule 
we have quoted for the benefit of the defendants. 

But even under a rule of law more narrow than that above 
quoted,— one less general and comprehensive in its broad view of 
natural justice,— one founded on stricter and more technical con- 
siderations of the legal effect of the facts,— we think that still the 
plaintiff must fail in his demand for contribution in this action, 
For the plaintiff, although discharged from further liability on the 
principal debt of $31,000, and interest thereon, by the payment of 
$3,880.50, can at most only claim, under his discharge, exemption 
from liability to make further payment on the principal debt. He 
obtains this immunity, not by paying a sum in excess of that for 
which he was liable together with Glasscock’s heirs, but it was only 
in excess of his ratable portion as between himself and those other 
sureties who were co-defendants in the judgment. He has paid 
nothing in excess of the aliqnot share of $31,000 and interest, for 
which Glasscock’s heirs were liable, and not so much even as would 
have been his own share but for the compromise terms whereby he 
procured his discharge. He has done nothing, therefore, upon which 
he is entitled to ask the heirs of Glasscock to remunerate him for 
an arrangement which was advantageous to himself and others, but 
did not pay the debt so far as Glasscock’s heirs were concerned, nor 
diminish their liability by reason of his having paid more than his 
own share. 

It is quite true that the principal debt, was reduced by Hamilton’s 
payment to the extent of the amount paid by him, but that reduc- 
tion was one which all the sureties were compellable to make in 
their own behalf whenever a breach of the bond occurred, and 
neither surety thus paying his part can seek contribution from the 
others until he pays more than his own part. If Hamilton and his 
co-defendant sureties had paid the whole debt with $10,000 that 
would be a different matter altogether, and contribution would re- 
sult (Stallworth v. Preslar, 34 Ala., 510); but their payment settled 
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the debt only as to themselves, and as to no one besides. Their re. 
lease from it did not release Glasscock’s heirs, nor extinguish the 
judgment against the principal, and such release, although | it might 
limit the liability of Glasscock’s heirs on the principal debt to the 
extent that such released sureties would otherwise (but for their re. 
lease) have been liable to contribute (see Brandt on Suretyshi , 
sec. 383, and authorities cited), they would nevertheless be liable for 
the residue of said debt over and above the aliquot share which 
’ would have been payable by such released sureties, and the payment 
thus made by Hamilton would not therefore in any wise have 
diminished the proportional share for which Glasscock’s heirs 
were, as to the unpaid part of the debt, liable. The measure of 
liability of a surety where other sureties are discharged is thug 
re by De Colyar on Guaranty, 355: “ From the case of Fletcher 

. Grover, 11 N. H., 368, it would seem that a discharge of one 
ore does not. entirely discharge the other co-sureties, but only dis 
charges them for such proportion of the debt as, upon a payment 
of the whole debt, they would be entitled to have recourse to him 
for.” The same author, p. 406, treating of the discharge of sureties 
by the creditor, says: “Thus, it has been decided that it is compe- 
tent for creditors executing a deed of composition with the prin- 
cipal debtor, and certain of his sureties, to reserve their remedies 
against other sureties; and in the very singular case of a release of 
one co-surety, with a reserve of remedies against the other, it is 
settled that the surety is not discharged.” A note on same page, 
quoted in another part of this opinion, is as follows: “ When the 
obligation of the sureties is joint and several,”— and it will be re 
membered that such is the character of the bond in this case,—* the 
discharge of one of them does not release the others from payment 
of their proper proportion of the claim.” Citing the authorities 
heretofore appended elsewhere in this opinion; and see Potter ». 
Green, 6 Allen, 442. Brandt on Suretyship, sec. 38, states the rule 
as to discharge of co-surety thus: “If there are several sureties 
liable for the same debt, and the creditor releases one of them from 
liability, but does not thereby materially alter the contract, he gen- 
erally releases the remaining sureties to the extent that such released 
surety would otherwise have been liable to contribute to his co- 
sureties.” 

Thus it appears that the defendants were not released from the 
payment of the remaining portion of the debt, and supposing the 
unpaid part to have amounted to $24,384.03 (after deducting the pay- 
ment of $10,000), under the rules of liability to the creditor which 
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have been quoted, it is obvious that they are liable to pay a portion 
of the whole debt largely in excess of that paid by the plaintiff, and 
that the sum paid by the latter contributed only in a small degree 
in diminishing the amount of the principal debt thus, at last, forced, 
or liable to be forced, upon them for adjustment. 

The principle under discussion is clearly applied in the case of 
Stallworth wv. Preslar, 34 Ala., 509, 510, which was a suit for contri- 
bution between sureties. The plaintiff had paid a judgment of 
nearly $3,500 with $1,000, and sued his co-surety for contribution. 
In the course of the opinion, it is said: ‘It may be conceded, with- 
out affecting the result of this case, that unless the plaintiff can 
show that he has paid a greater sum than the defendant remains 
liable to pay, he cannot maintain this action. See Lx parte Gifford, 
6 Ves., 805. If, however, the entire liability is discharged — can- 
celed — against both sureties, then the plaintiff has paid a greater 
sum than the defendant can ever be required to pay to the creditor; 
for he can never be required to pay anything to him. In such case, 
if he is not liable to his co-surety, he is liable to no one.” 

In this state the technical rule of the common law, that, upon a 
contract which is joint and several, the plaintiff must sue all or but 
one, and cannot sue two or more without suing all, has never been 
recognized in our practice. Cook v. Phillips, 18 Tex., 33. It was 
competent for the plaintiff in the suit in the United States circuit 
court to discontinue as to Glasscock (see [bid., and Austin v. Jordan, 
5 Tex., 130), and a suit would lie against the heirs of Glasscock. 
The federal courts follow the practice of the states respectively, 
where congress has not otherwise provided. Perkins v. Watertown, 
5 Biss., 320; Peeler’s Law & Equity in U.S. Courts, 371-2; U.S. R.S., 
sec. 914; and see Sawin v. Kenny, 93 U.S., 289. Accordingly, the 
United States having reserved its remedy against Glasscock’s heirs, 
could maintain an action against them subsequently to the discon- 
tinuance, as to their ancestor. 

Under the rules and principles of law which we have presented, 
we think that the judgment of the court below is contrary to the 
law of the case, because the evidence does not warrant the verdict 
that was rendered. The judgment, therefore, must be reversed. 


REVERSED AND REMANDED. 


[Opinion adopted June 28, 1884.] 


Associate Justice Wesr did not sit in this case. 





Smreson v. Brornerton. (Austin Term 
’ 








Opinion of the court. 





Wx. Snoreson v. W. W. Broruerron. 


(Case No. 4251.) 

1, EVIDENCE — STATUTE CONSTRUED.— The wife, even when not made a party 
to proceedings between her husband and the representatives of « deceased 
party, is not a competent witness to testify to transactions between her hus- 
band and the deceased concerning matters in which she has a community 
interest with her husband. Being as fully interested as her husband in the 
result of such a suit, the object of the statute would be defeated by admit- 
ting her testimony. 

2, WITNESS — EvInENCE.— The fact that a witness can only give his recollection 
of a conversation, about the correctness of which he is not certain, or that 
he is able to detail only a part of a conversation, will not exclude his testi. 
mony; it becomes a matter for the jury in considering his credibility, 


Apprat from Fannin. Tried below before the Hon. R. R. Gaines, 

Suit brought by appellee to recover an interest in land which he 
claimed by virtue of its having been acquired in a land certificate 
located on the land, the interest in which was obtained when he 
was married to his wife. The admission of her testimony to trans. 
actions with, and statements by, John Brotherton, deceased, in this 
suit against his legal representatives was objected to. 


ft. W. Campbell, for appellant, cited: Alexander v. Lewis, 47 
Tex., 491-2; 1 Greenl. Ev., 331-5; 1 Phila. (mar.), 77; id., top p. 
32-3; East, 5; Greenl. on Ev., 175-189. 


Richard B. Semple, for appellee, cited: Roberts v. Yarboro, 41 
Tex., 451; Markham v. Carothers, 47 Tex., 21; 28 Tex., 116; and 
1 Greenl. Ev., sec. 440. 


Wiur, Cuter Justice.— The facts which Mrs. Brotherton was 
called upon to prove were such as could not have been testified to 
by any of the parties to the suit. But it is contended that Mrs. 
Brotherton was not a party to the proceedings, and hence the rule 
by which such evidence is excluded did not apply to her. It is true 
that her name does not appear among the parties to the proceed- 
ings, but her husband’s name does, and as such party he was repre 
senting the community interests of himself and wife. 

The object of the suit brought by the husbayd was to secure for 
the community estate a tract of land, and if he was successful the 
wife would share equally with him in the profits of the judgment. 
In fact, as to the immediate results of the judgment they stood 
upon an equality, and she was to be affected by it in the same man- 
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ner with himself, and there was not a particle of difference between 
their relations to the suit produced by the fact that his name was 
used as a party and hers was not. fo 

Our courts treat the relation of husband and wife towards the 
community property as that of a partnership. The business of the 
firm is transacted in the name of the husband, and he prosecutes 
and defends its suits with the same effect as if his partner were 
named in the case. Judgments in such suits bind both partners, or 
inure to their joint benefit if in their favor. In fact the wife is as 
much a party as if the record recited that the husband instituted 
or defended the suit for the use and benefit of himself and wife. 
Having all the attributes of a party she must be treated as such, 
and must be excluded from testifying whenever her husband and 

rtner could not be admitted to the witness stand. 

This court had occasion to pass upon the construction sought to 
be given to the word “ parties” by counsel for appellee, in the case 
of Hodde v. Susan, 58 Tex., 389, where the question was as to the 
disqualification of a judge when a person directly interested in a 
suit, though not a nominal party thereto, was related to him within 
the prohibited degrees. 

We there said: “ A narrow or contracted construction of the word 
‘party,’ which confines it to the very persons named on the docket 
as such, and excludes such as stand in precisely the same relation, 
would often defeat the end had in view of having justice impar- 
tially administered free from the bias and influence produced by the 
interest held in the cause by the judge or his relatives.” 

So the object of the act, excluding parties from testifying as to 
transactions with deceased persons, would be defeated by allowing 
one to testify to such transactions who was as fully interested in the 
result of the suit as any of the persons named as parties upon the 
record. 

Our Revised Statutes require that their provisions shall be liber- 
ally construed with a view to effect their objects and to promote 
justice; and before their passage this court had applied such con- 
struction to the particular provision now under consideration. 

In the case of Runnels v. Belden, 51 Tex., 48, it is held that when a 
party to a suit had testified by depositions, and died, and his execu- 
tor had been made party in his place, it was error to exclude the 
testimony of the other party on the trial touching the acts and dec- 
larations of the deceased, about which the deceased had testified in 
his depositions. The strict letter of the statute prohibited the testi- 
mony ; but as the dead plaintiff had been allowed to speak in evidence 
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as it were from the grave, the court said the living defendant should 
also be allowed to testify. This was an interpretation of the statute 
eaccording to its spirit and intention, and not according to its letter, 
and giving such a construction in the present instance, we think the 
court erred in not excluding the testimony of the wife. 

The objection to the competency of the witness Galbreth’s testi- 
mony was not well taken. The fact that he could not speak with 
certainty as to what Brotherton had said did not prevent him from 
giving his best recollection. If he had doubts about the correctness 
of his memory, or could detail only portions of the conversation, this 
would not exclude what he could undertake to state although it was 
his mere impressions of what had been said. But the jury might 
have taken those facts into consideration in passing upon the credi- 
bility of his evidence. 1 Greenl. on Ev., sec. 440; Swinney v. Booth, 
28 Tex., 113. 

There is nothing in any of the other objections taken to the 
judgment; but, for the error stated, it must be reversed and the 
cause remanded. 

REVERSED AND REMANDED, 

[Opinion delivered June 28, 1884.] 





Tue Crry or Gatvestron v. J. M. Barpour et AL. 
(Case No. 5046.) 


1, LIABILITY OF MUNICIPAL CORPORATION FOR INJURIES CAUSED BY DEFECTIVE 
SIDEWALKS.— In the absence of a statute declaring the liability of a munici- 
pal corporation for injuries caused by defective sidewalks, such liability 
exists. 

2. MEASURE OF DAMAGES.—In a suit brought by parents against a municipal 
corporation for damages caused by defective sidewalks in the city, whereby 
the son of plaintiffs sustained injuries from which he died, the mental suffer- 
ing of the parents does not form an element in estimating damages. 

8. Same.—In such a case the true measure of damages would be a sum equal to 
the pecuhiary benefit which might reasonably have been expected to result 
to the parents from the services of the child, had he not been injured, tak- 
ing into consideration the fact that he was a minor, if there was no basis 
for exemplary damages. In addition thereto the parents may recover the 
costs of medical and other like expenses necessarily incurred. 

4, EvIpENCE — REs GEest®.— The day after an injury was sustained by a minor 
in his foot, from which he died, the father (who sued a municipal corpora- 
tion for damages) examined a projecting bolt in the curbing of a sidewalk, 
in consequence of what his son told him as to the cause of his injary, and 
found drops of blood on it; the father stated this it. evidence, and also that 
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the boy was with witness when he examined the bolt, and went there to 
look at it in consequence of what had occurred between him and his son. 
Held, that the testimony was not a part of the res gestce, and was inadmis- 
sible, for it was but an indirect way of getting before the jury the declara- 
tions of the son, 

§, SamE.— Immediately after the injury was sustained, the child, weeping from 
the pain, narrated to his mother the cause of his injury. Held, that the 
declaration of the child, made under such circumstances, was part of the 
res geste and admissible, 

§, MUNICIPAL CORPORATION — NoTICE — DAMAGES.— To render a municipal cor- 
poration liable in damages for injuries caused by defective physical struct- 
ures under the control of the corporation, it must be shown that the 
corporation had notice of the defect. 


Arrest from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 
The opinion states the case. 


Geo. Mason, for appellant, on the measure of damages, cited: 
Blake, Adm’r, v. Midland R’y Co., 10 Eng. L. & E., 487; Penn. R’y 
Co. v. aggre 23 Pa. St., 596, 528; Oakland R’y Co. »v. Feilding, 


48 Pa. St., 320; North Penn. R. Co. v. Robinson, 44 Pa. St., 175; 
Balt. & Ohio R. R. Co. v. State of Maryland, 5 Am. Law Reg., 397; 
Chapman v. Rothwell, 1 E. B. & E., 168; Franklin v. Southeastern 
Ry Co., 3 H. & N., 211; Duchworth v. Johnson, 4 H. & N., 653; 
Armstrong v. Southeastern R’y Co., 11 Jur., 758; Saunders vw. Lon- 
don & North Western R’y, 2 L. T. (N.S.), 153, C. P.; Gilbard ». 
lancashire & Yorkshire R’y Co., 12 Law T., 356; Blake v. Midland 
Ry Co., 18 Q. B., 93. 

On the admissibility of the declarations of the father, referred to 
in the opinion, he cited: Enos v. Tuttle, 3 Conn., 250; Zn re Taylor, 
9 Paige, 611; Carter v. Buchannon, 3 Kelly, 513; Blood v. Rideout, 
13 Met., 237; Boydon v. Burke, 14 How. (S. C.), 575; Scroggs ». 
State, 8 Smed. & Marsh., 72 2; Greenleaf on Ey. 1 37, note 21; State 
v, Davidson, 30 Vt., 377. 


No briefs for appellees’ counsel have reached the reporter. 


Stayton, Associate Justice.—The question of the liability of a 
municipal corporation for damages, for an injury resulting from 
neglect to keep its sidewalks and streets in repair, has been consid- 
ered in the case of The City of Galveston v. Posnainsky, decided 
at the present term (ante, p. 118); and for the reasons given, and 
pon the authorities cited in that case, we hold in this case that 
such a corporation is liable for such injury, in the absence of an 
) express statute declaring the liability. 
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This action was brought by the appellees to recover damages for 
an injury which resulted in the death of their minor son, which, 
they allege, was caused by the neglect of the appellant to maintain 
in good condition one of the sidewalks of the city. 

The court below sustained a demurrer to so much of the petition 
as set up injury to the feelings of the parents as an element of dam- 
age, and in reference to the measure of damage instructed the jury 
as follows: “And as to amount or measure of damage, there is no 
rule that I can give you as the proper measure thereof; if you 
should find the plaintiff entitled to damages, you must look to all 
the evidence and attendant circumstances to ascertain what amount 
of damages the plaintiffs are entitled to, proportioned to the injury 
resulting from the death.” 

The appellant requested the court, in effect, to instruct the jury, 
if they found for the plaintiff, that they must consider, in determin- 
ing the amount of damage, the pecuniary loss resulting to them 
through the death of their son, and that they could not give dam- 
age for distress, sorrow or mental suffering of the parents. These 
charges were refused. 

It is well settled that, in actions of this character, no damage can 
be given for mental suffering of the person or persons for whose 
benefit such an action is brought; and although the court had sns- 
tained an exception to so much of the petition as set up mental 
suffering of the parents, yet, when requested, should have givena 
charge upon this subject; and especially so when the charge as 
given by the court was so general. 

The charge given placed no limit on the discretion of the jury, . 
and tended to influence the jury to believe that the law placed no 
restraint upon them, and left the whole matter to their unbridled and | 
uninformed discretion. 





In this class of cases, while it is difficult to prove, with that exact- 
ne3s which may be done in some other classes of cases, the actual ' 
damage to which the plaintiff or plaintiffs are entitled, yet it is not ; 
true that the law gives no measure of damage in such cases, and ; 
instructions should be given, definite in their character, as to the 
true measure. Pennsylvania R. R. Co. v. Vandever, 36 Penn. St, 
303. ; 


In such cases as this, the trae measure of -damages would be a 
sum equal to the pecuniary benefit the parents had a reasonable ex- 
pectation of receiving from their child, had he not died; taking into 
consideration the fact that he was a minor. 2 Sedgwick on Dam- 
ages, 537. And in addition to this, we are of the opinion, in cases 
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in which the injury is to a minor child, that the parent may recover 
the cost of medical and other Jike expenses necessarily incurred. 

There was no question of exemplary damages in this case. 

There is no direct proof as to how the child received the injury 
of which it died, but it is contended that he received a wound on 
his foot from a projecting iron bolt in the sidewalk on one of the 
streets of the city of Galveston. 

John M. Barbour, the father, and one of the plaintiffs, testified, over 
the objections of the appellant, that “next morning he (the father) 
told him (the son) to come and show the object that had hurt him. 
From what he said, witness examined a bolt in the curbing of the 
sidewalk on the west side of Eighteenth street, between postoffice 
and Market street, being the first bolt in the curbing next to the 
alley, and between the alley and Hibbert’s store, and found two drops 
of blood right by the bolt.” 

The witness then went on to describe the bolt, and stated that it 
projected above the curbing and had a sharp edge. He further 
stated that “the boy was with witness when he examined the bolt; 
witness went there to look at it in consequence of what had occurred 
between him and his son. The boy was then doing very well.” 

Mrs. Barbour, the mother, was permitted to state, over the objec- 
tion of the defendant, that “the boy came in crying, and seemed to. 
be suffering very much with his foot, and said he had hurt it ona 
screw bolt on the curbing of Hibbert’s pavement.” This conversa- 
tion occurred on the same evening the boy received the hurt. 

The testimony of the father necessarily had upon the jury all 
the effect which his statement that his son told him he was 
injured by the bolt which he examined could have had, if made. 
The evident intention and purpose, which by the course pursued was 
fully accomplished, was to get before the jury the declaration of the 
child as to the manner in which he was injured. If the father, 
under the circumstances, could not legally have been permitted to 
narrate before the jury what his son had told him, then his testi- 
mony which was intended to have, and must have had, with the 
jury, the same effect, ought not to have been admitted. Parties 
cannot do by indirection what they could not do directly. 

The father testified to matters which occurred the next day after 
the child was hurt, and the matters to which he testified could in 
no sense be termed res geste. 

This testimony was, in effect, a narration of what his son told 
him as to the cause of the injury which he received the day before, 
and should have been in so far excluded. 1 Greenleaf, 108; Whar- 
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ton on Evidence, 261-263; Wharton’s Criminal Evidence, 690, 691; 
Abbott’s Trial Evidence, 589; People v. Davis, 56 N. Y., 101; 0.& 
M. R. R. Co. v. Hammersley, 28 Ind., 371. 

Too great a time elapsed; the statement and acts of the son were 
not the natural utterances of a simple, truthful child prompted by 
the suffering endured at the time through the injury; there was too 
much calculation and method on the part of the father, who then 
had no reason to believe that the injury was more serious than boys 
often receive in the most innocent pastime, to make those things to 
which he testified ves geste. It was simply hearsay, with no feature 
to relieve it from the operation of the rule which excludes that 
class of declaration. 

The declarations made to the mother, by the child, were of a dif- 
ferent character; he came home immediately after he received the 
injury, crying, and smarting with pain resulting from it, and child- 
like and naturally, made known to her how he had been hurt; and 
we may say of his declarations made under such circumstances as 
was said by the supreme court of Missouri in the case of Harriman 
et al. v. Stowe, 57 Mo., 97: “The accident and the declarations 
formed connecting circumstances, and in the ordinary affairs of life 
no one would doubt the truth of those declarations, or hesitate to 
credit them as evidence.” The weight to be given to the mother’s 
testimony, and her credibility, were questions for the jury. 

We think the evidence of the mother was admissible. Entwhistle 
v. Feighner, 60 Mo., 215; Elkins, Bly & Co. v. McKean, 79 Penn, 
St., 501; Hart, Adm’r, v. Powell, 18 Ga., 639; Jordan’s Case, 25 
Gratt., 945; Commonwealth v. McPike, 3 Cush. (Mass.), 181. 

The evidence of Mrs. Barbour, however, did not show that the 
injury resulted from the neglect of the city, nor identify the instre- 
ment through which the hurt was received, and the testimony of 
Mrs. Hibbert tended to show that the injury was not received 
through a projecting bolt; and it may be that but for the improper 
testimony of the father the verdict would have been different. 

In cases of this character, to render a municipal corporation liable, 
there should be evidence showing that it had notice of such defect 
as caused the injury, for it cannot be presumed that notice of every 
trifling defect exists. For the errors pointed out the judgment is 
reversed and the cause remanded. : 

RevVERSED AND REMANDED. 

[Opinion delivered June 28, 1884.] 


Chief Justice Witure did not sit in this case. 
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B. F. Frrenp rr au. v. W. VY. Mitume. 
(Case No. 4641.) 


1. Practice — DEposiTions — EvIpENCE — PRO CONFESSO.— In a suit brought 
by one who sought a recovery of the value of his goods, alleged to have 
been seized and wrongfully converted under color of legal process, to satisfy 
a judgment held by defendants against one D. F. Fore, the defendants pro- 
pounded to plaintiff the following direct interrogatories, his refusal to an- 
swer which was properly certified to, viz.: “Int. 3. Is it net a fact that D. 
F. Fore furnished you money, either directly or indirectly, by himself or 
through some other person, to buy said goods?” “Int, 4, Is it not a fact that 
you agreed with D. F. Fore to carry on his business in your name?” The 
pleadings of defendants set up in substance that Fore had entered into a 
conspiracy with plaintiff to hinder and delay defendants in the collection of 
their debt against Fore, by carrying on in plaintiff's name a mercantile busi- 
ness on money furnished by Fore, while Fore was the real owner of the 
goods. Held, that the matter involved in the interrogatories must be taken 
as confessed under the statute (R. S., 2243), and the failure to answer was 
equivalent to full proof that Fore furnished the money to buy the goods, 
and that they really belonged te Fore. 

9. EVIDENCE — PLEADING.— In such asuit the petition alleged that one of the 
defendants, pretending to act as sheriff, by virtue of an execution which 
he pretended to hold, seized the goods. The defendants, after their general 
denial, set up a judgment, but failed to set out fully the execution and levy 
under it, though, without objection on the trial, they were permitted to 
show a valid judgment, execution, levy and sale. Held, that the pleadings, 
taken together, authorized the admission of evidence that the goods were 
seized under a valid execution and their sale to satisfy it. 


Error from Coryell. Tried below before the Hon. T. L. Nugent. 

Defendant in error brought suit against B. F. Friend, M. Lasker 
and Jake Davis, the two latter composing the firm of Le Gierse & 
Oo, alleging that he was, on April 5, 1881, engaged in the general 
mercantile and grocery business in Gatesville, Coryell county, Texas, 
and then owned a valuable stock of goods amounting to the value of 
$651.434, out of which he could have made a large profit; that M. 
Lasker and Jake Davis, maliciously, wrongfully and fraudulently in- 
tending to ruin. and defraud him, conspired and confederated with 
B. F. Friend, defendant, who was holding the office of sheriff of 
Coryell county, Texas, to vex, injure and defraud him; that Friend, 
pretending to act in his official capacity, by virtue of:a protended 
execution then by him held against one B. F. Fore, did levy on, 
seize and take into his possession all of said goods and did convert 
them to the use of defendant. 

Defendant pleaded: 1. General demurrer. 2. General denial. 3. 
Plea setting up that defendant Le Gierse & Co. recovered, at the 


January term of the district court of Coryell county, a judgment 
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against D. F. Fore for about $350; that Fore was indebted to other 
parties in the sum of about $800; that Fore had converted his prop- 
erty into money for the purpose of defrauding his creditors, and was 
on 25th March, 1881, wholly insolvent, all of which facts were known 
to plaintiff; that Fore was trying to avoid the payment of his just 
debts, and particularly defendant, and that plaintiff fraudulently en- 
tered into a conspiracy with Fore to aid Fore in hindering-and de. 
laying the creditors of the latter, and particularly the defendant, in 
the collection of their debts; that plaintiff agreed with Fore that 
plaintiff was to purchase goods with money furnished by Fore, that 
plaintiff should hold himself out as the ostensible owner of said 
goods, when in truth they were the property of Fore, and that plaint- 
iff was merely clerk for Fore. 

Trial was had before the court without a jury, and judgment 
rendered for plaintiffs for the value of the goods, amounting to $600, 
with eight per cent. interest from date of conversion, besides costs of 
suit. 


Vardiman & Atkinson and J. C. Stone, for plaintiffs in error, 


Parker & White and Clark & Dyer, for defendants in error, on 
their proposition that the defendants had no pleadings admitting such 
evidence as would be afforded by taking the interrogatories to 
the plaintiff pro confesso, cited: Martel v. Hernsheim, 5 Tex., 205; 
Mims v. Mitchell, 1 Tex., 443; Paul v. Perez, 7 Tex., 345; Thomp- 
son v. Thompson, 12 Tex., 327; Lemmon v. Handley, 28 Tex., 115; 
Powell v. Davis, 19 Tex., 380. 


Srayron, Associate Jusricr.— The third and fourth interroga- 
tories propounded to the plaintiff were such as he was bound to d 
answer, and upon his refusing to do so they should have been taken 
as confessed. IR. S., 2243. Taken as confessed, they are equivalent 
to full proof that D. F. Fore furnished the money with which the 
goods levied on by the sheriff under the execution in favor of Lasker 
and Davis were purchased, and that the goods really belonged to 
Fore and were therefore subject to execution, although the business 
was carried on in the name of Miller. 

The other evidence in the case tended strongly to show that Fore 
was the owner of the goods, and that the business was earried on in 
the name of Miller in order to prevent their subjection to sale to 
satisfy the claims of Fore’s creditors. 

The pleadings of the plaintiff allege that “ B. F. Friend, pretend- 
ing to act in his official capacity of sheriff by virtue of a writ of 







Tue Crry or Avsrin vy. Jouns. 





Syllabus. 





execution then pretended to be had and held by him against one 
D. F. Fore at the instigation of Lasker and Davis,” seized the goods. 

The defendants answered by a general denial, and further alleged 
the existence of a judgment in favor of Lasker & Davis, who com- 
posed the firm of “ Le Gierse & Co.,” for about the sum of $350 
against Fore, rendered in the district court of Coryell county, but 
the.answer did not set out fully the execution and levy. There was 
no exception to the answer, and under it, without any objection 
whatever, the defendants proved a valid judgment against Fore and 
in favor of Le Gierse & Co. for $355.90, rendered by the district 
court of Coryell county on the 20th of January, 1881; an execution 
under that judgment, which issued on the 5th of April, 1881, a 
levy thereof on the goods for the value of which the plaintiff sues, 
and their sale to satisfy the execution. 

The pleadings, taken altogether, were sufficient to authorize proof 
to be made under them that the goods were seized under a valid 
execution in favor of Le Gierse & Co. by the sheriff, and that they 
were sold to satisfy it. 

This being true, Miller, by his failure and refusal to answer the 
interrogatories propounded to him, must be held to have confessed 
that the goods were bought with the money of Fore, and that they 
actually belonged to him, and were therefore subject to the execa- 
tion. 

Under such state of facts a judgment should have been rendered 
for all the defendants; and as the cause was tried without a jury, 
the judgment of the court below will be reversed, and judgment 
will be here rendered that the plaintiff Miller take nothing by his 
suit, and that the defendants, Friend, Lasker and Davis, recover from 
him all costs in the court below and in this court; and it is so or- 
dered. 

REVERSED AND RENDERED. 
[Opinion delivered June 28, 1884. ] 





Tue Crry or Austin v. C. D. Jonns. 
(Case No. 4979.) 


1, ATTORNEY — CITY CHARTER — CITY ORDINANCES.— Under the amended charter 
of the city of Austin, passed February 15, 1878, the city council had power 
to allow the city attorney such fees as in their discretion they thought 
proper, in addition to $600 fixed as compensation for his services by the 
amended charter of November, 1875. It had also power to allow him com- 
missions on all sums collected by him for the city, or which had been col- 

lected through his official instrumentality and paid into the city treasury. 
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2. SamE.— By city ordinance, the city attorney was allowed to receive “ten per 
cent. on all sums collected for the city.” Held, that the city attorney was 
entitled to ten per cent. (in addition to his fees for representing the city in 
civil or criminal cases) on all sums collected by him under any judgment 
procured by him for the city. 


Apprst from Travis. Tried below before the Hon. / S. Walker. 


Hi. B. Barnhart, for appellant, cited: An act to incorporate the 
city of Austin, approved April 5, 18738, art. 6, sec. 33, p. 13, as 
printed and published by said city; also, section —, regulating 
“compensation of officers,” p. 25; 51 Tex., 532, 770; Dillon, Mun. 
Corp., secs. 317, 327, 421, 447 (372), 448 and 449 (373); id., sees. 459 
(383), 460 (384). 


Sheeks & Sneed, for appellee. 


West, Associate Justice.— Appellee instituted this suit against 
appellant to recover under article 103 of the revised ordinances of 
the city of Austin $1,250.47, being ten per cent. of the fines collected 
in misdemeanor prosecutions in the mayor’s court of the city of Aus- 
tin from the 9th of September, 1578, to the 16th of November, 1881, 
during which time plaintiff was city attorney. 

September 26, 1883, appellant filed a general demurrer, general 
denial and special answer, in which it was alleged that under 
articles 100 and 101 of the revised ordinances, which were in force 
during appellee’s term of office, the city attorney was, in all cases of 
misdemeanors brought before the mayor where the party pleads 
guilty, entitled to a fee of $2, to be taxed in the bill of costs, and 
no more; and that in all such cases where the party pleaded not 
guilty, on conviction of the accused the city attorney was entitled to 
a fee of $5, to be taxed in the bill of costs, and no more, and that 
the appellee, as such officer, had received such fees in all the cases 
prosecuted by him in said court during his term of office. 

A jury was waived, and the case submitted to the court, and there 
was judgment for plaintiff for $1,250.47 and costs. 

Appellant excepted, and gave notice of appeal. 

The only questions to be determined are, whether or not, under 
the charter of the appellant, and the amendments thereto, it had 
power to allow, by way of compensation to the appellee, as city 
attorney, for official duties and services performed by him under 
their order and direction, commissions on sums of money collected 
and paid into the city treasury in misdemeanor cases, in which he 
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represented the city as such city attorney? and if they have such 
wer, have they exercised it? 

By the sixth article, clause 33, page 13 of the charter (which 
charter was granted to the city of Austin by an act of the legisla- 
ture, on April 5, 1873, and which is declared to be a public act), on 
the subject of the compensation of city officials, it was provided 
that the council shall have power: “ To fix the compensation of the 
city officers not herein provided for, and to regulate the fees of all 
jurors,” etc. 

This article, and this clause of this article, were subsequently, on 
the first Monday in November, 1875, amended in the mode provided 
by law, and, by this amendment, the charter on this subject then 
read as follows: “The officers of the city of Austin shall, after the 
adoption of these amendments, receive the following compensation 
and no other for their services: . . . the city attorney a salary 
of six hundred (600) dollars per annum, and such fees as shall be 
allowed by the city council.” 

These were the terms of the charter of the city when the ordi- 
nance now under consideration was passed. The exact date of ‘its 
passage was 15th February, 1878. It was subsequently re-enacted 
totidem verbis on 31st July, 1878. 

So much of this ordinance, which is quite lengthy, as is necessary 
now to be considered in this connection, is as follows: 

“Art. 100. In all cases of misdemeanor brought before the 
mayor, when the party pleads guilty-the city attorney shall be en- 
titled to a fee of $2, to be taxed in the bill of costs. 

“Art. 101. In all cases of misdemeanor, when the party pleads 
not guilty, the city attorney shall prosecute the case on trial either 
before the mayor or a jury, and on conviction of the party accused 
the city attorney shall be paid a fee of $5, to be taxed in the bill of 
costs.” 

“Art. 103. The city attorney shall receive ten per cent. upon all 
sums of money collected for the city; and for all civil cases brought 
for or against the city, other than for the collection of money in the 
district court, he shall receive the sum of $25, and in the magistrate’s 
court the sum of $5 for his services. It shall farther be the duty of 
the city attorney to draw up all ordinances in legal form at the re- 
quest of the mayor or any committee appointed by the council to have 
an ordinance drawn for any purpose whatever, and also to draw up 
all deeds or articles of agreement to which the city may bé a party, 
free of charge to the city.” 

It is plain that under the terms of the amended charter the city 
council has express authority to allow the city attorney, in addition 
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to his annual salary of $600, therein provided, also such fees as the 
council shall, in the exercise of their judgment and discretion, see 
fit to allow him. 

No question is made but that they can, in addition to the salary — 
and fees they have by ordinance already allowed him, also allow 
him stil! other fees for the many necessary and valuable services 
that he now performs without having any compensation for the 
same other than his annual salary. 

It is argued, however, that this power, granted to the council, to 
allow him fees, does not authorize them to grant him commissions, 
on money collected. There is no force in this objection. The word 
 Frxs,” as defined by Burrill (see Burrill’s Law Dict., vol. 1, p. 474, 
verb.“ Frr.” See, also, Bouvier’s Dict., vol. 1, p. 577, verd. “ Fen”), is 
said to be the reward or compensation or wages allowed by law to 
an officer for services performed by him in the discharge of his 
official duties. The latter author cites cases showing the difference 
between feces of an attorney, counselor and physician and the costs 
of a suit. 

Webster, in his Unabridged Dictionary, p. 444, word “ Fx,” fol- 
lowing the elementary law writers, also gives, in substance and quite 
fully, the same definition of this word. 

Under this, the well-known and correct legal definition of the 
word “rex,” as used in the charter, we have no doubt that the city 
council has authority to allow the appellee, as city attorney, by way 
of compénsation and remuneration for his official services, commis- 
sions on all sums of money collected for the city where he has ren- 
dered professional services in that behalf, and through his official 
instrumentality such sums of money have been in fact collected and 
paid into the city treasury. 

It is, however, contended that, conceding this to be the fact, that 
the city council, having already provided, as we have seen from the 
above extracts from the ordinances of the city, for his fees in misde- 
meanor cases, they could not in addition, in that same class of 
cases, allow him also commissions on the sums collected for further 
attention to the collection of the fines imposed. 

We think the appellant, under the charter as amended, had the 
power, in such criminal cases as its tribunals had jurisdiction to try 
and determine, to allow the city attorney fees-for appearing in and 
prosecuting such suits, and also, in addition, if it saw fit to do so, 
allow hith additional fees for representing the city and superintend- 
ing the subsequent collection in money of the judgments so rendered 
in favor of the city. 

The language is as follows: “The city attorney shall receive ten 
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per cent. upon all sums of money collected for the city.” Art. 103, 
(7). These terms are broad and unequivocal. No difference what- 
ever is made by this ordinance between sums of money collected in 
civil suits and sums of money collected in criminal suits. As the 
city council has not seen fit to make a distinction in the ordinance 
between moneys collected in civil and in criminal cases, we certainly 
have no power to do so. Our duty is to construe the law; we can- 
not add to it or take from it. We administer it as we find it. 

All the authorities cited by both parties have been examined; in 
addition, we have ourselves referred to the following cases: State 
vy. Norrell, 53 Tex., 427; Spencer ». Galveston County, 56 Tex., 
384; State v. Moore, 57 Tex., 307; Looscan v. County of Harris, 58 
Tex., 511. They, however, throw very little light on the question 
now under consideration. 

Our opinion is that the district court was correct, under the facts 
and law of this particular case, in the conclusions arrived at, and 
the judgment is accordingly affirmed. 


AFFIRMED. 


(Opinion delivered June 28, 1884.] 
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IL. & G. N. R’y Co. v. Susan A. Sy»nrn. 
(Case No. 1307.) 


1, STATEMENT OF Facts— PrRActTice.— After the adjournment of a term of the 
district court, the district judge has no power to reopen his court and allow 
a motion, for leave to prepare a statement of facts within ten days after the 
adjournment of court, to be filed, and grant an order in accordance with the 
motion. 

2, SAME — JURISDICTION.— When the statute allows a term of the district court 
to remain open until the business of the term has been disposed of, it is for 
the district judge to determine when the term shall be closed; but having 
determined and adjourned for the term, he cannot by order made in vaca- 
tion reopen the court. 


Arrrat from Smith. Tried below before the Hon. Felix J. Me- 
Cord. 


W. S. Herndon, for appellant. 
Robertson & Finley and T. O. Woldert, for appellee. 


Wii, Curer Justice.—The appellee moves to strike out the 
statement of facts found in the transcript, because it was filed after 
the adjournment of the term at which the case was tried and no 
order allowing this to be done had been entered during the term. 

It seems that a formal order adjourning the court for the term 
had been entered up, the minutes had been signed, and the judge of 
the court had gone to his home in another county, when, upon ap- 
plication of appellant’s counsel, he returned, allowed a motion for 
leave to prepare a statement of facts within ten days after the ad- 
journment of court to be filed, and granted an order in accordance 
with the motion. 

The district judge has full power over the minutes of his court dur- 
ing the term, and, in exceptional cases pointed out in the statute, 
may, in vacation, amend orders made in term time; but we know of 
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no authority for his reopening court after its final adjournment, by 
an order made in vacation, and resuming the business of the term, 
as if it had never been closed. Much less has he the power to re. 
open the court, as was ‘done in this instance, to allow a riew motion 
in a cause to be made and acted upon. It is true that the statute 
allows the district court of Smith county to remain open till the 
business of the term has been disposed of. The judge of the court 
must determine for himself when this point has been reached, and 
when he has so determined and adjourned the court, his decision 
cannot be reversed and set aside by himself in vacation. For aught 
that appears in this record the entire business of the court had been 
disposed of when the adjourning order was made and the minutes 
signed. It does affirmatively appear that the matter for which the 
court was reconvened was one that was not pending at the time of 
the adjournment. No application had been made for leave to make 
up and file the statement of facts after adjournment. The court 
was therefore reopened after the business of the term had been con- 
cluded, for the purpose of having new matter presented to it, which, 
through inadvertence, had not even been filed in court before 
adjournment. This was not only unwarranted by law, but would 
work inconvenience and hardship in many cases to parties inter- 
ested in the business of the court. It would sometimes seriously 
affect other cases determined during the term. [For instance, ap- 
peal bonds filed more than twenty days after adjournment, and 
statements of facts made up after adjournment without previous 
leave granted, would be validated. Numerous other illegalities 
might be caused by the exercise of such power, which it will not be 
necessary to mention, as they readily occur to every one. The motion 
must prevail and the statement of facts must be stricken from the 
transcript. 
Motion GRANTED. 
[Opinion delivered October 9, 1884.] 





Satire J. Harvey er av. v. M. C. Cusmmnas et AL. 
(Case No. 1725.) 


1, APPEAL BOND.— An appeal bond, executed in a suit where there are several 
appellees, and where one of the appellees is not made a party as obligee, is 
of no effect; and even if all are included, it is rendered invalid if filed more 
than twenty days after the adjournment of the court for the term at which 
the judgment was rendered. 
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9, APPEAL IN FORMA PAUPERIS.— The statute which authorizes an appeal in 
forma pauperis, by permitting one desiring to appeal to the supreme court 
to make oath before the county judge of the county in which the appellant 
resides, has reference to county judges in Texas, and an oath of that charac- 
ter befqre the county judge of some county in another state, where the 
appellant may reside, is of no effect. 


Aprrat from Henderson. Tried below before the Hon. Felix J. 
McCord. 


James B. Goff, for several of the appellants. 


J. J. Faulk, for appellees. 


Wire, Curer Justicr.— This was an action of “trespass to try 
title,” brought against several parties, which resulted in a judgment 
for defendants. The plaintiffs appealed, and a portion of them gave 
a bond, to which one of the appellees was not made a party as 
obligee. This, of course, rendered the instrument of no effect as an 
appeal bond, Penny being a necessary party to the appeal. Subse- 
quently another bond was executed, to which Penny was made party, 
but it was filed more than twenty days after the adjournment of 
court for the term and thereby invalidated. 

A portion of the appellants made oath before the county judge of 
White county, Arkansas, where they resided, to the effect that they 
were unable to pay the costs, and upon this seek to prosecute an 
appeal without bond. It is objected that the oath was not taken 
before an officer authorized to certify to it, and we think the objec- 
tion a good one. 

Our statute, in providing that the oath might be taken before a 
county judge of the county where the appellants resided, evidently 
meant a county judge of our own state. The legislature certainly 
did not intend that residents of some of the sister states of the 
Union should be entitled to appeal in our courts, whilst those resid- 
ing in other states should not. Yet this would be the necessary 
effect of their legislation if we are to allow foreign county judges 
to take and certify to such affidavits. For there are many states 
where the office of county judge is unknown, and hence the oath 
could not be taken before such officer; whilst in others the office of 
county judge does exist, and in these only could the law be followed, 
and to the residents of such states could appeals without bond be 
allowed. We do not think the legislature intended to show any 
such partiality. If they had been designating officers to whom the 
power was to be confided abroad, they would doubtless have 
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styled them “ judges of courts of record,” or used some similar sey- 
eral term known to the courts of all civilized countries, which 
would include some appropriate and trustworthy officer for this pur- 
pose, as they have done in other similar cases. As the question is 
not before us, it is not for us to say whether or not we have any 
general statute which gives authority to foreign officers to take and 
certify such affidavits. If there is not, then the case is left unpro. 
vided for in our statutes. 

We think the present affidavit was not certified to by the proper 
officer, at least so far as we can judge from the transcript. The 
oath is of no effect to authorize an appeal, and the cause must be 


dismissed. It is unnecessary to notice the other grounds of the 
motion. 


DisMissEp, 
[Opinion delivered October 9, 1884.] 





JENNIE Martin, Apm’x, v. Saumatre & Matruews. 
(Case No. 1715.) 


1. NON-NEGOTIABLE INSTRUMENT.— An instrument in writing, in form as fol- 
lows, is not a negotiable promissory note: 
** $2,100. PALESTINE, TEXAS, 
**Two years from date, we promise to pay to Josiah Martin two thousand 
one hundred dollars, part and last payment for a patent right, No. 181,086, 
Said note to be collectible when said amount shall have been realized from 
sales of said right; otherwise to be nulland void. This 31st of May, 1877, 
““W. M. SHUMATTE, 
“J. A, MATTHEWS,” 
2. Same.— Where an instrument on its face possesses the features, and uses 
some of the conventional terms, of an ordinary promissory note, yet if, by 
a clause in the body of the instrument, the negotiable elements are qualified, 
its character as such note is destroyed. 
8. SamE — PLEADINGS.— To maintain an action on such instrument, it must be 
set forth with as much certainty as in case of other written contracts. 
4. SaME —CASES CITED.—Salinas v. Wright, 11 Tex., 572; Hutchins v. Wade, 
20 Tex., 7; Goldman v. Blum, 58 Tex., 630, cited. 


Apprat from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 

This suit was ultimately brought by Jennie Martin, as adminis 
tratrix of Josiah Martin, deceased, against W. M. Shumatte and 
Jno. A. Matthews, upon two instruments in writing alleged to be 
promissory notes, one of which is as follows: 
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«$2,100. Pavestine, Texas, 
“Two years from date, we promise to pay Josiah Martin two 
thousand and one hundred dollars, part and last payment for a 
patent right No. 181,086. Said note to be collectible when said 
amount shall have been realized from sales of said patent right. 
Otherwise to be null and void. This 31st May, 1877. 
“W. M. Suumarre. 
“J. A. Marruews.” 
Appellees specially excepted on the ground that the two notes 
sued on were collectible only on a contingency, viz.: when the 
amount specified in each note shall have been realized from sales of 
the patent, otherwise to be null and void, and there are no allega- 
tions in the petition that the contingency had happened. They also 
set up other defenses, which, for the purposes of the opinion, need 
not be stated. The court below sustained the exceptions and dis- 
missed the suit. 


T. J. Williams, for appellant, cited: 2 Parsons on Contracts, 525. 


R. A. Reeves, for appellees, cited: Hutchins v. Wade, 20 Tex., 7; 
Salinas v. Wright, 11 Tex., 575. 


West, Associate Justice.— Weare of the opinion that, upon the 
case here made by the pleadings of the appellant, taking them to- 
gether, that the learned judge below, for several good reasons, com- 
mitted no error in sustaining the special exceptions taken to the 
appellant’s cause of action in the manner and form in which it was 
presented to the court in her pleadings. 

The instruments therein set forth were not negotiable promissory 
notes. 

The authorities are very full indeed, and satisfactory, to the effect 
that though the written contract which is made the basis of the 
party’s cause of action may have on its face several of the ordinary 
features of a common promissory note, and may, in the body of the 
written instrument, use some of the conventional terms that would 
ordinarily confer upon it the character of negotiability, yet if, by 
some clause or stipulation in the body of the instrument, those ele- 
ments which impart to it negotiability are limited and qualified, the 
negotiable character of the paper, as an ordinary promissory note, 
is destroyed. 

In order to maintain an action on such an instrument, the nature, 
character and extent of the obligation incurred by the parties exe- 
cuting it must be fully and distinctly set forth. See Alves v. Hodg- 
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son, 7 Term R., 241; Manrow v. Durham, 3 Hill (N. Y.), 584; 
Brewster v. Silence, 4 Seld., 207; Parsons on Notes and Bills, 1st vol., 
p. 42, ch. 3, sec. 5. See, also, Parsons on Notes and Bills, 2d vol., 
ch. 15, sec. 3, p. 534; also same author on Contracts, 2d vol., p. 595; 
1 Daniel on Neg. Instruments, 59, 60, 79, 149. See, also, Goldman », 
Blum ¢ al., 58 Tex., 630. See, also, in this connection, Salinas 2, 
Wright, 11 Tex., 572; Hutchins v. Wade, 20 Tex., 7. 

Many other authorities have been examined and could be referred 
to, but the above are deemed to be sufficient. 

The statement of the nature and character of the instrument 
made the basis of the appellant’s cause of action was not in the 
pleadings set forth with sufficient certainty. Under the circum. 
stances the special exceptions of appellees were properly sustained, 
The judgment of the district court, dismissing the case, is affirmed, 


AFFIRMED, 
[Opinion delivered October 11, 1884.] 





Grorce W. Day v. B. J. Cuampers Er AL. 
(Case No. 1683.) 


1, JuRISsDICTION — INJUNCTION.— The power of the district court to issue writs 
of injunction extends to cases involving title to land, or where the enforce- 
ment of a lien on land is sought. That court has, under article 5, section 8, 
of the constitution, a general power to issue writs of mandamus. injunc- 
tion and certiorari, and all other writs necessary to enforce its general juris- 
diction. 


2. Highway — EASEMENT.— As a general rule, he who purchases land fronting 
on the road as a boundary acquires title to the center of the road; but 
this rule does not apply when the title to the land covered by the road was 
not vested in those from whom the adjoining proprietors derived title. In 
such case the interest of the adjoining proprietor consists of his right to use 
it by reason of its being dedicated to public use. 


Arrgat from Johnson. Tried below before the Hon. Jo Abbott. 

This suit was brought by appellant to recover possession of a lot 
of ground in the city of Cleburne. The statement of the case 
made by appellant’s counsel, and adopted by the judge who deliv- 
ered the opinion, is unnecessary in view of the opinion, and quite 
too lengthy for insertion here. Appellant claimed an easement in 
a road laid down on the plat of the town of Cleburne as the “road 
to Alvarado,” with reference to the use of which he claimed that he 
purchased. 
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Prayer for the recovery of the premises, with damages, rents and 
profits and costs, or, in the alternative, for the recovery of title and 

ssession of all that portion of said lot lying north of the center 
of said old Alvarado road, and an easement and right of way over all 
that portion lying south of the center of said old road to the north 
line of Henderson street, as now located. That defendants be en- 
joined from appropriating or using any part of same for private 
purposes, or obstructing or preventing plaintiff from the use and 
enjoyment of same, and that they be required to remove the lum- 
ber, lumber sheds, etc., now on the ground, and for general relief. 

A jury waived, and judgment for appellee. The conclusions of 
Jaw and fact found by the judge below are sufficiently apparent from 
the opinion. 


Bledsoe & Fisher, for appellant. 
Poindexter & Paddleford, for appellee. 


Detany, J. Com. Aprp.— We do not deem it necessary to discuss 
the questions raised by the assignments of error, for the reason that 
all or nearly all of them have been settled by decisions which have 
been made since the date of the trial below. 

The presiding judge found among his conclusions of law that the 
plaintiff was entitled to use the ground which was formerly the Al- 
varado road for the purposes to which it was originally dedicated. 
He also held that the defendants, in taking possession of it, com- 
mitted a trespass. 

But the court denied relief to the plaintiff upon the supposition 
that the district court had no power to grant the injunction. 

The judge reached that conclusion by reasoning thus: The dis- 
trict court has jurisdiction to try titles to land and to enforce liens 
thereon. It may issue the writ of injunction when that writ is 
necessary to enforce its jurisdiction. This is not properly a suit to 
try title to land or to enforce a lien upon land. It is not, therefore, 
asuitin which the district court may issue the writ of injunction. 

If this conclusion were correct, a large and important class of 
rights might be entirely without remedy; for the court of appeals 
has held that the county court has no jurisdiction in such cases. 
Scripture v. Kent, White & Willson’s Cond. Rep., pp. 592-6. 

But the jurisdiction of the district court is not thus limited. 
Const., art. 5, sec. 8. 

A general authority is there given to the district courts and to 
the judges thereof to issue the writs of mandamus, injunction and 
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certiorari, and a further power is superadded to issue all writs nee. 
essary to enforce their jurisdiction. 

This was fully settled, as to the writ of injunction, by the case of 
Anderson County v. Kennedy, 58 Tex., 616. See, also, Haby wv. Koe- 
nig, 4 Law Rev., 118. 

And in the case of Day v. Vincenheller (decided at the last Gal- 
veston term but not reported), a similar decision was made concern. 
ing the jurisdiction of the court in cases of mandamus. 

This disposes of the most important question in the case and 
must, we think, cause a reversal of the judgment. 

The plaintiff insists that by his purchase of the lot fronting on 
the Alvarado road, he acquired a title to the land extending to the 
center of the road. This is the general rule of the common law. 
Mitchell v. Bass, 26 Tex., 372. The rule seems to proceed upon the 
principle that the adjoining proprietors own to the center of the 
road; but the rule itself is embarrassed by many distinctions and 
exceptions. See 3 Washb. Real Prop., 4th ed., p. 420, note. 

But it seems from the record that the title to this piece of ground 
was not in the adjoining proprietors, but in Johnson county, and 
thus the rule of law above mentioned will not avail the plajntiff. 

This, however, does not impair the plaintiffs rights in this piece 
of ground asa public way by reason of its original dedication as 
such. 

The plaintiff (as we understand him) also insists that the defend- 
ant Chambers is estopped to claim that part of block No. 6 lying 
between Henderson street as extended and the old Alvarado road, 
by reason of his having received, in 1871, a deed from T. D. Solo 
mon for said block, with certain reservations made by the grantor, 

One of these reservations was that the portion of the block above 
mentioned should remain an open street or common. 

This might possibly amount to an estoppel, or even to a dedica- 
tion. But in.the absence of a more complete statement of the cir- 
cumstances connected with the transaction, we cannot give an 
opinion. It is not even stated whether the deed was ever recorded, 
or known or acted uponinany way. See Lamar County v. Clements, 
49 Tex., 347; Seguin v. Ireland, 58 Tex., 183; Ramthun ». Half- 
man, id., 551. 

Our opinion is that the judgment should be reversed and the cause 
remanded. 











































REVERSED AND REMANDED. 





[Opinion adopted November 12, 1884.] 
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1, AcTION — PRACTICE — PaRTIES.— One action may be brought by an assignee 
of a failing debtor against the sheriff, for wrongfully levying three writs 
of attachment for different parties claiming in distinct rights, which were 
levied on different portions of the assigned property. The right of action 
accruing for the three seizures under attachment to the same person and 
against the same individual, the right may be ascertained and determined 
in one action. 

9, PLEADING.— The evidence of a right claimed is never required to be set forth 
in pleading. Hence, one claiming property as an assignee may aver his 
ownership of the property, and need not set forth the manner of its acquisi- 
tion, in order to admit evidence of the assignment. 

§, ASSIGNMENT.— Where an assignment was made under the act of March 24, 
1879, under which the assignee qualified, the consent of any creditor is im- 
material in determining the right of the assignee to the property assigned. 

4, PreapinG.— In a suit by an assignee of a failing debtor against a sheriff and 
his sureties, a demurrer was properly sustained to an averment in the an- 
swer that a part of the proceeds of the sale of goods charged to have been 
illegally seized and sold under attachment was deposited with the clerk of 
the court subject to plaintiff's order. 

§, NEW TRIAL.— See facts stated in the opinion under which a new trial should 
have been awarded on account of an excessive verdict. 

6, Partizs.— A sheriff levied three writs of attachment on goods for as many 

different creditors, who acted each without any concert of action or agree- 

ment with the others. Each executed to the sheriff an indemnifying bond, 

The assignee having the goods in possession when seized under the three 

writs, sued the sheriff and his sureties. The sheriff caused the creditors 

who executed the indemnifying bonds to be made parties defendant to the 
suit, and prayed a recovery over against them for any damages that might 
be recovered against him and his sureties. Held, that the sheriff had as 
many distinct causes of action as there were indemnifying bonds, and they 
could not properly be made parties in the one action in the manner desired. 













Arreat from Grayson. Tried below before the Hon. Richard 
Maltbie. 





Finley & Pasco, for appellants, on misjoinder of parties, cited: 
Illies v. Fitgerald, 11 Tex., 417; Green v. Banks, 24 Tex., 508-515; 
Clegg v. Varnell, 18 Tex., 301-4; Story’s Pl., sec. 280; Holliman »v. 

| Carroll, 27 Tex., 27. 

That the plaintiff, not having alleged an assignment, could not 

prove one, they cited: Watts v. Johnson, 4 Tex., 311, 317; Wells w. 

Fairbank, 5 Tex., 582-4; Lemmon v. Hanley, 28 Tex., 219-927. 


Woods, Wilkins & Cunningham, for appellee, cited: Hugo v. 
Smeltzer, 3 Tex. L. Rev., 4; Cooley on Torts, 442-4; O’Brien ». Hil- 
burn, 22 Tex., 616. 
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Stayton, Assocratse Justice.— This action was brought by Chap. 
man against Thomas, a sheriff, and the sureties on his official bond, 
to recover damages for the seizure of a stock of goods which Chap. 
man held as assignee of Wm. Fife. 

The assignment was made under the act of March 24, 1879, and t 
Chapman had qualified under his appointment, and was in posses. is 
sion of the goods when they were seized by a deputy of Thomas | 
under three writs of attachment issued from the county court, at 
the suit of three firms, who brought suit against Tife, the assignor, 
Two of the attachments were levied on the same day, but on differ- 
ent parcels of goods, and the third was levied some days afterwards, 
on the same property levied upon under the two writs first levied, 

It was urged in the court below and is urged here, that one aetion 
will not lie for the injury done by the three seizures. 

The right of action for the three seizures accrued to the same person, 
and existed against the same persons, and we see no good reason why 
they may not all be united in one action. Such a course would seem 
not only proper but commendable. The authorities cited by appel- 
lants in favor of the proposition that such causes of action cannot 
be joined do not in any respect sustain the proposition, and the rul- 
ing of the court below in overruling the appellants’ demurrer, and in 
refusing to give charges which embraced this proposition, was not 
error. 

The third and fourth assignments relate to the insufficiency of the 
pleadings of the plaintiff to show that he held the goods which 
were seized under a valid assignment, and to the admission of 
proof that the assignment was made. 

It is unnecessary to consider whether the plaintiffs pleadings, in 
connection with the answer of the appellants, stated such facts as 
would show a valid assignment; it was enough that he brought the 
suit in his own right and asserted property in the goods in himself. 
The deed through which the assignment was made passed the legal 
title to the goods to the assignee, and thereon he was entitled to 
recover upon proof of the assignment. 

It has never been held that the pleader was bound to plead the 
evidence of his right; under the averment of ownership, if there 

had been nothing in the pleadings in relation to the assignment, 
proof of the assignment was admissible, and in no way varied from 
the allegations. Hugo & Scheltzer v. Bruno, Galveston Term, 1883. 
The assignee’s bond was in substantial compliance with the statute, 
and, on its approval, he was clothed with full power under the 
statute to administer the trust estate, and the court correctly soraled. 
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Whether the creditors named in the sixth.assignment, or any 
other creditor of the assignor, had consented to take under the as- 
signment was an immaterial question, for the title of the assignee 
in no way depended on the consent or non-consent of creditors to 
take under the assignment. 

If the appellants were of the opinion that the petition did not 
sufficiently describe the goods seized, a special demurrer should have 
been presented raising that question; and the same is true in regard 
to the writs under which the seizures were made; no such questions 
were thus raised, and the court did not err, as the pleadings stand, 
in admitting testimony of what goods were seized by the plaintiff 
under the assignment; of what goods were seized by the sheriff 
under the writs, and of the writs of attachment. 

After the seizure of the goods, they were sold under order of 
court, and the proceeds of sale, so far as necessary, were applied 
to pay the debts due to the three attaching creditors of Fife, after 
which there remained in the ‘hands of the sheriff $526.75, which 
was deposited with the clerk. 

This fact was pleaded, and it was alleged that the money so de- 
posited was subject to the order of the assignee. A demurrer to 
this plea was presented and sustained; and correctly so, for it was 
no answer to any part of appellee’s action to allege that after 
his goods had been converted they had been sold, and that a por- 
tion of the proceeds were in the hands of a third person, and might 
be obtained by the plaintiff. For the same reason the evidence of 
the witness Williams was properly rejected, even if the demurrer 
had not been sustained. 

The charge complained of in the twelfth assignment was not in- 
tended, and could not have been understood by the jury, as reliev- 
ing the plaintiff from the burden of proof on the whole case. 

It simply informed the jury that they would not consider the 
value of goods seized under writs other than such as issued from 
the county court, and this, because the plaintiff had alleged seiz- 
ures of goods under writs from that court, and thereby had made 
the particular seizures to some extent descriptive of the goods for 
the value of which he sued. 

The assigned goods were inventoried by the assignor at $1,870.26, 
and after the assignee received them a portion of them were seized 
by other persons ‘by distress warrant, and sold to pay a debt of 
about $100, and there seems to have been a balance remaining from 
the proceeds of the goods so sold after the debt was paid; how 
much does not appear, nor is it made to appear what the value of 
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the goods so seized and sold was. The assignee also sold some of 
the goods after he received them under the assignment, but their 
value is not shown. 

There are various estimates of the value of the goods assigned, 
but the evidence is unsatisfactory as to the value of the goods seized 
under the three writs of attachment, and the evidence of the wit- 
nesses who testify in this regard places the value of the goods seized 
at about $1,300, while the jury placed the value at $1,870.26, on 
which they gave $173.28 interest. Under the evidence, we are of 
the opinion that the verdict is too high. 

If the plaintiff desired to show the value of the goods seized by 
“y showing the value of all the goods assigned, and subtracting there- 

from the value of the goods sold by himself and the value of the 
goods seized under a distress warrant and sold by another person, 
he should have brought proof of the value of such goods. Such 
proof must have been accessible to him. 

A new trial was asked upon the ground that the verdict was ex- 
cessive, and the ruling of the court in refusing it is assigned as 
error, and we are of the opinion, in view of all the evidence, that . 
this assignment must be sustained, which will require a reversal of 
the judgment as to the sheriff, Thomas, and the sureties on his official ) 
bond. 

Before the sheriff levied the three attachments he took indemnity 
bonds from each of the three firms in whose favor the writs issued; 
one of those bonds was for $700, another for the same sum, and the 
third for $420. It is not shown that the attaching creditors of Fife 
in any respect acted together or aided or advised one another in the 
several levies made. . 

Pending the suit the sheriff, Thomas, caused to be made parties to 
the suit the three firms that had respectively given to him indem- 
nity bonds, and also their sureties, and sought judgment against 
them on their several bonds for such sum in gross as might be ad- 
judged in favor of the plaintiff and against him and his sureties. 
He also sought to recover $50 as attorneys’ fees in case judgment 
should be recovered against himself. The several firms filed a special 
demurrer to his pleadings through which they were made parties, 
setting up as ground of demurrer the improper joinder of the three 
causes of action. It does not appear that this demurrer was ever 
called to the attention of the court. 

The court, in effect, instructed the jury, in the event they found 
a verdict in favor of the plaintiff against Thomas and his securities, 
then they would find a verdict in favor of Thomas against the three © 
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firms who had made the indemnity bonds and their sureties fora 
like sum as that which they might find for the plaintiff, together 
with a reasonable attorney’s fee. 

Under this charge the jury found a verdict against the three 
firms and their sureties jointly, for the gross sum of $2,043.54, be- 
sides $50 for attorney’s fee, and upon this verdict a judgment was 
rendered against the three firms and their several sureties jointly for 
the full amount given thereby. 

From this judgment an appeal is prosecuted, and the charge of 
the court is assigned as error. 

Under the evidence, the liability of each attaching creditor and 
the sureties of such creditor could not be extended beyond the sum : 
named in the bond, and the damage resulting from the levy of the 

articular creditor's writ. 

The liabilities of the several attaching creditors to the sheriff was 
created by the contracts severally executed, and evidenced by the 
indemnity bonds, and there was nothing to justify the rendition of 
a judgment against each of the attaching firms and their sureties for 
such damage as may have been caused by the seizures of the goods 


under all the writs. 

The makers of each indemnity bond were liable for such damage 
. as resulted from the seizure under the writ which through the indem- ; 
| nity bond such makers induced the sheriff to levy; but they are 
liable for no more than will indemnify the sheriff against loss which 


he may incur on account of the particular levy to which the indem- 
nity bond applied. 

f The charge of the court was erroneous, and led to a judgment 
which cannot be sustained by the facts shown in the record, 

The sheriff had several and distinct causes of action against each 
of the attaching firms and their sureties, based on the several indem- 
nity bonds, and it was error to join either the parties or causes of 
action arising on the indemnity bonds in one action. 

The errors indicated will require the reversal of the judgment in 
favor of Thomas against the makers of the several indemnity bonds. 
It is therefore ordered that the judgment of the court below in favor 
of Chapman against Thomas and his sureties, and also the judgment 
in favor of Thomas against the makers of the several indemnity 
bonds, be reversed, and that the cause be remanded. 











REVERSED AND REMANDED. 


[Opinion delivered October 14, 1884.] 
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SAMUEL Sree Et AL. V. R. E. SHANNON Et AL. 
(Case No. 1605.) 


1. RES ADJUDICATA — PRACTICE.— When parties have agreed to refer a case to 
the commission of appeals, and to abide by its award, the judgment of that 
court is binding and conclusive upon this court as to all questions so settled 
in that case. 

2. RECOVERY — ADMINISTRATION.— Parties cannot be heard to complain for the 
first time in this court, that a recovery against an estate must be made 
through administration, particularly when four years have elapsed from 
the death of the original defendant to the time when judgment was ren- 
dered in the lower court, and no administration existed. 

8, ATTACHMENT BOND — SURETY.— When there is no statement of facts, the 
liability of the surety on the attachment bond as set forth in the judgment, 
rendered against him as such, is conclusive. 

4, PRESUMPTION — JUDGMENT.— In the absence of a statement of facts it will be 
presumed that every fact necessary to support the judgment, and author- 
ized by the pleadings, was established. 


Arrrat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Stelle, Yost & Co. filed their suit in the district court of Grayson 
county against R. E. Shannon and J. 'T. Shannon, a firm doing busi- 
ness under the firm name of R. E. Shannon & Bro., and at the same 
time sued out an attachment and levied it upon certain goods in 
possession of J. T. Shannon. R. G. Hall, J. G. Robberson and G, 
W. McDonald were sureties on the attachment bond. All of the 
plaintiffs died except Samuel Stelle, who prosecuted the suit as sur- 
viving partner. J. T. Shannon pleaded that at the time the debt 
was contracted he was a minor and was therefore not bound. He 
pleaded in reconvention for the value of the goods, alleging that R. 
FE. Shannon had sold them to him. J. T. Shannon died on Decem- 
ber 7, 1879. On August 18, 1881, the appellees, heirs of J. T. Shannon, 
made themselves defendants, and pleaded over against plaintiff and 
his sureties for the value of the goods levied upon. Robberson and 
MeDonald pleaded their discharge in bankruptcy. The cause was 
submitted to the court without a jury, and the court found the fol- 
lowing special issues of law and fact: 1st. That the debt sued upon 
was contracted by R. E. Shannon & Bro., of which firm J. T. Shan- 
non was the brother. 2d. That the debt was contracted on the —— 
day of , 1873, by the firm, and that at the time it was con- 
tracted J. T. Shannon was a minor, and this fact was known to 
plaintiffs. 38d. That J. T. Shannon died intestate without having 
been married, on the 7th of December, 1879, and that he attained 
his majority on the 24th day of October, 1876. 4th. That R. E. 
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Shannon sold his interest in the partnership property to J. T. Shan- 
non shortly before the issuance of the plaintiffs’ attachment. 5th. 
That the sale was made with the intent to hinder and delay and de- 
fraud creditors, and that it did not pass title to R. E. Shannon’s 
interest. 6th. The goods levied upon by plaintiffs’ attachment 
belonged to R. E. Shannon & Bro., before the sale of R. E. Shannon. 
"th. Defendants are the heirs of J. T. Shannon, and there has been 
no administration upon his estate. 8th. Defendants proved by R. 
E. Shannon that he did not know of any debts against J. T. Shan- 
non’s estate, but the court found from the evidence that judgment 
in favor of Gill & Murphy for $———— was a subsisting debt against 
the estate of J. T. Shannon, judgment rendered on the day of 
—. 9th. That J. T. Shannon was not, and his estate was not, 
liable to plaintiffs’ debt. 10th. That plaintiffs recover of R. E. Shan- 
non $2,451.75, and that the attachment lien be foreclosed on his 
interest in the goods attached. 11th. That defendants, the heirs 
of J. T. Shannon, recover of plaintiffs the sum of $1,752.94, said 
J. T. Shannon's interest in the goods. 12th. Defendants McDonald 
and Robberson discharged from liability. 

Upon the foregoing findings, the court entered judgment against 
Samuel M. Stelle and R. G. Hall in favor of defendants, the heirs 
of J. T. Shannon. 





T. J. Brown, for appellants. 
Hare & Head, for appellees. 


Stayton, Associate Justice.— The question of the liability of J. 
T. Shannon, or of his interest in the partnership property of the 
firm of It. E. Shannon & Bro., comes before us under the same 
facts, as shown by the pleadings, as did the same question in the 
same case on a former appeal. 

On that appeal the cause was, by the agreement of parties, sub- 
mitted to the commissioners of appeals, and in their award it was 
determined that the minority of J. T. Shannon, by him pleaded, 
was a bar to the action against him, and that neither he nor his 
interest in the partnership property belonging to the firm of R. E. 
Shannon & Bro., of which he was a member by contract made dur- 
ing his minority, was liable for the debt sued on. 

That award, under the law, was made the judgment of this court, 
and whatever might be the opinion of this court upon the question 
presented, could we examine it as an original question, we are of the 
Opinion that, by that judgment, the rights of the parties upon 
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the questions then adjudicated must be considered as conclusively 
settled. 

The question is an interesting one, but we do not feel at liberty 
to re-examine it as the case is presented. 

The appellant suggested the death of J. T. Shannon, and asked 
that his representatives be made parties, and his heirs were made 
parties by an order of the court duly entered. 

To this action of the court no exception was taken in the court 
below. Nearly four years had elapsed after the death of J. T, 
Shannon before the judgment in this cause was rendered; no ad- 
ministration was taken out on his estate; the appellants were willing 
to prosecute, and did prosecute, their claim against his heirs, and we 
are of the opinion that, under such a state of facts, the appellants 
cannot be heard to complain in this court for the first time, and to 
assert that a recovery could be had against them by an adminis- 
trator alone, even if it was shown that other persons held debts 
against the estate of J. T. Shannon. 

There is no statement of facts, nor statement of conclusions of fact 
and law made out by the judge who tried the cause, in accordance 
with article 333, Revised Statutes. If, however, the recitals in the 
judgment can be regarded as such a statement, or if the agreement of 
the parties may be regarded, as an agreement under article 1414 
Revised Statutes, upon neither of which questions is it necessary for 
us to pass, then it is simply shown that there was a subsisting judg- 
ment against J. T. Shannon, the amount of which is not shown. 

The general rule is that the heirs of a deceased person are not the 
proper parties to maintain a suit fora debt due to the estate of a de- 
ceased person; but as this case is presented, the appellants cannot 
insist upon this rule. 

If the recitals in the judgment are to be regarded at all, then the 
liability of Hall as a surety on the attachment bond given by the 
appellants sufficiently appears. If the recitals in the jadgment can- 
not. be considered, then, in the absence of a statement of facts, it 
must be presumed that every material fact necessary to support the 
judgment, and authorized by the pleadings, was proved. 

As the case is presented the judgment must be and is affirmed. 


AFFIRMED, 
[Opinion delivered October 14, 1884.] 
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Scunemwer & Davis v. M. Sansom. 


(Case No. 1672.) 


j, SALE OF PARTNERSHP PROPERTY.— Where one partner alone sells the entire 
stock of goods of the firm, for the purpose of paying its indebtedness, if 
there is no fraud, the sale is valid. 


9, SamME — CONSIDERATION.— Such a sale, if the consideration be adequate, and 


no fraud exists, cannot be attacked by creditors of the firm. Greenleve, 
Block & Co. v. Blum, 59 Tex., 126, cited and approved. 

8, SAME— SALE ON SUNDAY.—A sale of the goods of a partnership for the pur- 
pose of paying off a debt, made on Sunday, is not invalid on that account, 


Aprrrat from Johnson. Tried below before the Hon. Jo. Abbott. 

On December 11, 1882, appellants brought suit against R. M. 
Chapman & Co., in the county court of Johnson county, on a claim 
for $420.32, and caused an attachment to be issued, which on the 
next day was levied upon certain merchandise in the possession of 
the appellee, as the property of Chapman & Co. 

Appellee then made claim in accordance with the statute, and as 
the property was valued at $759.27, the affidavit and bond of the 
claimant, and the writ with the levy thereon indorsed, were returned , 
to and filed in the district court of Johnson county. 

On May 2, 1883, the cause was tried without a jury upon issues 
made up under the direction of the court, and judgment was ren- 
dered for the claimant. 


Poindexter & Padelford, for appeliants. 


Brown, Ramsey & Crane, for appellee. 
’ Y ’ 





Warts, J. Com. Apr.— This is a proceeding according to the 
statute, to try the right of property to certain merchandise. Appel- 
lants, claiming as creditors of Chapman & Co., caused an attachment 
sued out against that firm, to be levied upon the property in the 
possession of appellee Sansom, who claims to have previously pur- 
chased the same from J. H. Brown and others, who had purchased 
from Chapman & Co. The material issues presented by appellants, 
and contested below, were: 

Ist. That the sale was made by Chapman & Oo. to J. H. Brown 
and others on Sunday; that they sold to Sansom on the same day ; 
and for that reason appellants claim that the sale was void, and the 
property subject to their writ of attachment. 
2d. That the sale was made by Chapman & Oo. for an inadequate 
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consideration, and for the purpose and with the intention to hinder, 
delay and defraud their creditors, and that this was well known to 
the purchasers at the time, and also known to Sansom at and before 
his purchase. 

3d. That the sale was made by Chapman without the concurrence 
of the managing partner, Smith, and therefore void, and the prop- 
erty subject to the writ of attachment. 

The court found against appellants upon each of these issues, and 
it is now claimed that these findings are erroneous. 

For the sake of convenience these questions will be considered in 
reversed order. 

Generally each partner may bind the firm by any act or contract 
that is embraced in the general scope of the partnership business, 
Each partner is considered generally as the agent of the firm in all 
matters pertaining to its business, and as such may bind the other 
partners the same as if he acted under a duly executed power of 
attorney for that purpose. McKinney v. Bradbury, pp: 441; 
Blodgett v. Weed, 119 Mass., 215; Decker v. Howell, 42 Cal. , 636; 
Campbell v. Dent, 54 Mo., 325; Pahiaan v. Taylor, 75 fe c 629; Ken- 
ney v. Altvater, 77 Penn. St., 4. 

It is also well settled that one partner has the authority and may 
sell the whole or any part of the assets of the firm in the regular 
course of business, or for the purpose, of paying the debts of the 
firm, where there is no fraud in the sale. Graser v. Stellwagen, 25 
N. Y., 315; Williams v. Barnett, 10 Kan., 455; Halstead v. Shepard, 
23 Ala., 558; Cayton v. Hardy, 27 Mo., 536; Arnold v. Brown, 24 
Pick., 89; Lamb v. Durant, 12 Mass., 54. 

Nevertheless one partner cannot use the partnership property, 
either in whole or in part, in the payment of his individual debts, 
unless it is done with the assent, either expressed or ine of the 
other members of the firm. Buck v. Mosley, 24 Miss., 170; Rogers 
v. Batchelor, 12 Pet., 221; Sauntry v. Dunlap, 12 Wis., 364. 

But as has been already shown, he may sell the par tnership effects 
in whole or in part in the payment of partnership debts, without the 
assent of the other partners, provided that the sale is not tainted 
with fraud. 

Here, Chapman alone was present, and, as is claimed, made a bona 
fide sale of the property in payment of partnership debts, for the 
purpose of avoiding a sacrifice of the property by levy of the attach- 
ment. It seems that Smith, the other partner, has acquiesced in the 
sale; at least it does not appear that any complaint was made by 
him. Hence the conclusion is reached that Chapman had the right 
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to make the sale for the purpose claimed, provided that it was in no 
way tainted by fraud. 

And that is the next question for consideration. 

While there is a contrariety of opinion among the witnesses as to 
the value of the merchandise sold to Brown and others, still the 
finding of the court to the effect that the consideration paid was 
adequate is abundantly sustained by the evidence. It also appears 
from the evidence that the sale was made for the purpose of paying 
off and discharging these firm debts, and that no fraudulent intent 
was involved in the transaction. 

In Greenleve, Block & Co. v. Blum, 59 Tex., 126, the well estab- 
lished doctrine is reiterated by Justice Stayton in the following ap- 
propriate language: “The right of a creditor to receive property 
from an insolvent debtor in payment of a debt due him, if the same 
be openly done, and more property is not taken than is reasonably 
necessary to pay the debt, although the creditor may know at the 
time that he so receives the property that he will thereby prevent 
other creditors from enforcing their claims, and although the ered- 
itor may know that the debtor is prompted to give him the prefer- 
ence through motives of friendship, is recognized; such reception 
of property, however, must be bona fide, 7. ¢., for the sole purpose 
of securing the debt, and not with the intent to cover up any part of 
the property or its proceeds for the benefit of the debtor to the 
prejudice of other creditors.” 

A correct analysis of the evidence found in the record fully sup- 
ports the finding that the sale to Brown and others comes within 
the purview of this well established rule. 

But it is earnestly insisted that, as the sale and delivery both to 
Brown and others, and by them to Sansom, was made upon Sunday, 
that the transaction was therefore inhibited by law, and conse- 
gnently void in that sense of the term that subjects the property to 
the writ of attachment. 

If it should be conceded that this transaction came within the 
statutory inhibition, it by no means follows that it would be void 
in that broad signification or sense of that term urged by the appel- 
lants. It clearly appears that the contract was entirely executed 
on the day of the sale, 7. ¢., the property was delivered and the 
consideration paid by the cancellation and delivery of the evidences 
of Chapman & Co.'s indebtedness. Such being the case, in the ab- 
sence of fraud in the sale, the title vested in Brown and others, 
Chapman & Co. could not maintain an action for the recovery of 
the property ; all their right passed by the sale and delivery; and as 
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appellants had no other or greater right to the property than Cha 
man & Co. had, they could not, as creditors of the latter, in the 
absence of fraud in the sale, maintain an action for its recovery 
that could not be maintained by Chapman & Co. That is, the 
transaction would not be absolutely void under all circumstances 
and for all purposes, but would only be void to the extent of depriv- 
ing the parties of any right of action based upon it. For instance, 
Chapman & Co. could not have maintained an action for the pur- 
chase money or consideration, had it not been paid; neither could 
Brown and others, for a rescission of the contract or for damages, 
on account of fraud in the sale. Smith v. Bean, 15 N. H., 578; 
Horton v. Buffinton, 105 Mass., 400; Moore v. Kendall, 2 Wis, 
(Pinney’s), 104; Benjamin on Sales (1st ed.), p. 416. 

The inhibitions against engaging in secular avocations on Sunday, 
which could have the remotest bearing upon the question before us, 
are embraced in arts. 183 and 186 of the criminal code; the first 
provides that: “ Any person who shall hereafter labor, or compel, 
force or oblige his employees, workmen or apprentices to labor on 
Sunday, shall be fined not less than ten nor more than fifty dollars.” 
Among the numerous exceptions from the operation of that article 
are works of necessity and charity. The other article is that: 
* Any merchant, grocer or dealer in wares or merchandise, or trader 
in any lawful business whatsoever, who shall barter or sell on Sunday, 
shall be fined not less than twenty nor more than fifty dollars,” ete. 
This article had for its special object, the prevention of traders from 
pursuing their usual business of barter and sale, and thereby promote 
a proper respect for the sanctity of that day, dedicated, as it should 
be, to rest, contemplation and worship. 

Our civil statutes provide that writs of attachment, etc., may be 
issued and levied on Sunday. In this case, the writs of attachment 
had been issued and were then in the hands of the officer for levy, 
To avoid the levy and consequent sacrifice of the property, it is not 
believed that any one would contend that Chapman & Co., if they 
had the money, could not have lawfully paid off and discharged the 
indebtedness on Sunday. And no difference upon principle is per- 
ceived between a payment in money and a payment in property, in 
this respect. Either would be a work of necessity under the cit- 
cumstances. And neither would be included in the spirit and in 
tention of the two articles quoted above from the criminal code. 

Our conclusion is that there is no error in the judgment, and that 
it ought to be affirmed. AFFIRMED. 
[Opinion adopted October 14, 1884.] 
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SamvureL Morris v. W. L. Epwarps er At. 


(Case No. 1713.) 

1. InsuNcTION.— Where the petition on its face does not show diligence on the 
part of the one asking for an injunction, it is not error to refuse the relief 
sought. 

9, SAME — AUTHORITIES CITED AND APPROVED.— Nevins v. McKee, 61 Tex., 412; 
Contreras v. Haynes, 61 Tex., 104; Johnson v. Templeton, 60 Tex., 238; 
Schleicher v. Markward, 61 Tex., 102; Montgomery v, Carleton, 56 Tex., 
431; Plummer v. Power, 29 Tex., 14; Snow v. Hawpe, 22 Tex., 168; Burnley 
v. Rice, 21 Tex., 183, cited. 


Error from Anderson. Tried below before the Hon. Peyton F. 
Edwards. 

This was an original injunction suit brought by plaintiff in error 
against Henry A. Fields and others, the defendants in error, seeking. 
to perpetually enjoin them from. selling a tract of land levied on as 
the property of Fields, by virtue of an execution issuing out of a 
justice’s court in favor of defendant in error, and against plaintiff 
in error, basing his right to issue the execution on a judgment ob- 
tained July 29, 1876, for $198.45, before Henry Fields, as justice of the 

ace. The following grounds, amongst others, were the basis of 
the relief sought: 1st. Because the pretended judgment upon which 
the justice based his authority to issue execution was never written 
by Henry Fields. 2d. Because Fields never signed the judgment 
as written, or other judgment in favor of Edwards. 3d. Because 
the process was not issued in the name of the state. 4th. Because, 
if there ever was a judgment, the same has become dormant; and 
5th. Because Henry Fields and others were never parties to the pre- 
tended judgment. 

Plaintiff in error sought to avoid the judgment upon the follow- 
ing grounds, viz.: That W. L. Edwards, for the use of Barnes & 
Wright, brought his suit before Henry Fields, a justice of the peace 
for Anderson county, to the July term, A. D. 1876, of said court, 
against Samuel Morris, on a written obligation executed by Morris 
to Mary E. Dismukes, on the 3lst day of December, 1874. The 
obligation due to Mary E. Dismukes, twelve months from the date 
thereof, for the sum of $400, for the rent of her separate estate 
and farm in Anderson county, Texas. That the obligation was 
made payable to Mary E. Dismukes by the direction of her husband, 
who said at the time that he desired to keep his wife’s business and 
his separated. That, prior to the marriage of Mary E. Dismukes to 
George W. Dismukes, he had contracted with her at said price for 
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the rent of her separate estate. That the obligation as executeg 
was not a negotiable instrument; it was not made payable either to 
bearer or order, and Mary E. Dismukes never made any assignment, 
transfer, delivery or parol sale of said obligation. Plaintiff in error 
had an account against her for the making of repairs and improve. 
ments on her separate estate, made by her direction, of the reason. 
able value of about $100, which it was agreed should be paid on 
the settlement of said obligation. That, after the maturity of the 
obligation, Morris, plaintiff in error, paid various sums, reducing the 
balance to about $95, and declined to pay any more, because of his 
set-off. That at the July term, A. D. 1876, of Justice Fields’ court, 
he filed his set-off against the suit of Edwards, and offered to prove 
the same in set-off against this balance, when Edwards objected by his 
attorney to plaintiff in error proving his said account in set-off; the 
justice sustained said objection, and gave Edwards a judgment for 
$98.45 and costs of suit. This judgment was appealed from, and the 
case went to various tribunals, but the statement in the opinion will 
obviate any further statement of this cause here. 


Thos. R. Greenwood, for appellant, on the right to the relief 
sought, cited: Sec. 19, Bill of Rights, art. 5; sec. 8 of the State Con- 
stitution; arts. 2873, 2875, R. S., Style of Writs; art. 5, sec. 12, 
State Constitution; R. S., arts. 1443, 2281, 3210; Anderson County 
». Kennedy, 58 Tex., 616; Alexander v. Holt, 59 Tex., 205; Johnson 
v. McK issack, 20 Tex., 160; Givens v. Blocker, 23 Tex., 633; Cook», 
De la Garza, 13 Tex., 431; Ward v. Cobbs, 14 Tex., 303; Goss 
v. McClaren, 17 Tex., 107; Fisk v. Miller, 20 Tex., 572; Burnley ». 
Rice, 21 Tex., 171; Vardeman v. Edwards, 21 Tex., 737; Gregg v. 
Bankhead, 22 Tex., 245; Plummer v. Power, 29 Tex., 6; Hatchett 
w. Conner, 30 Tex., 104. 


I?eeves & Peeves, for appellee. 


West, Assocrate Justice.— It seems that this case, involving orig- 
inally the sum of $95, has been pending before the courts of this 
state since the year 1876. 

It was first tried in the justice’s court of Anderson county in July, 
1876. It was then carried at once, being prosecuted with vigor, to 
the county court of that county, and there tried at the September 
term, 1877. Thence it was carried by appeal by the plaintiff in 
error to the court of appeals, and there dismissed in November, 1878, 
for want of a sufficient appeal bond. Not discouraged by this 
adverse result, the piaintiff in error promptly sued out a writ of 
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error, and the court of appeals, at the October term, 1880, reversed 
the judgment rendered against him, and remanded the case. On its 
return to the county court, it was again tried at the July term, 1881, 
and was decided adversely to the plaintiff in error, on the ground 
that the county court had never in fact properly acquired jurisdic- 
tion of the subject-matter and parties. 

From this adverse action of the county court, the plaintiff in 
error at once prosecuted an appeal to the Tyler term of the court 
of appeals in October, 1881, and there the judgment of the county 
court was affirmed; the court of appeals holding, as the county 
court had previously decided, that the county court had no juris- 
diction of the case, because the appeal from the justice’s court had 
never been properly perfected, so as to confer power on the county 
court to try the case. Not discouraged by this (seemingly) final 
action of the appellate court, the plaintiff in error, in July, 1882, 
filed a suit in the county court of Anderson county for the purpose 
of enjoining the collection of this judgment that had been rendered 
five years before against him. The grounds on which the writ of 
injunction was sued out do not differ materially from those taken 
in the original suit that had already been finally disposed of by the 
action of the court of appeals in affirming the judgment rendered 
in the court below. In January, 1883, the case was transferred to 
the justice’s court (in which court it had originated), and it was 
there tried in February, 1883, resulting in a verdict and judgment 
for the plaintiff in error. The case was at once appealed to the 
county court, and at the March term, 1883, it was transferred from 
the county court to the district court of Anderson county. See 
Morris v. Edwards, White & Willson’s Civil Cases, Ct. of App., 
pp. 262, 276. 

Having in the meanwhile learned, as he stated, that the county 
court had no authority to issue the writ of injunction, he in this 
suit in the district court, in a pleading that appears to be an original 
petition, applied to the district court for a writ of injunction in May, 
18§3, and obtained it. To this amended (or original) petition there 
were twelve exceptions filed, bringing in effect before the court all 
the matters heretofore passed on. Amongst these exceptions were 
the following: 

“Because the petition of plaintiff in error purported to be an 
amended original petition, when it was in fact an original petition 
without a predecessor. 

“ Because the petition does not aver at what time the husband of 
Mrs. Dismukes transferred the note to W. L. Edwards, and whether 
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the same was before or after maturity, or whether Edwards, Barnes 
or Wright had notice of the offsets, or that the note was the 
separate property of Mrs. Dismukes. 

“Because the petition does not show the date of affirmance on 
second appeal or the date of filing mandate, without which the 
allegations concerning dormancy of judgment are er insuffi. 
cient. 

“Tt does not state the nature of said offset, nor whether the same, 
when sought to be introduced before Justice Fields, was barred by 
limitation. 

“It shows that said offset, if there was any, existed before the 
trial before Fields, and was known to plaintiff Morris, and alleges 
no fraud of Edwards, Barnes or Wright. 

“Tt shows that more than a year has expired since judgment in 
justice’s court or trial in county court on aflirmance in court of ap. 
peals, and does not show that this application has been delayed by 
any fraud or false promises of defendants, or either of them, and 
the alleged offsets did not arise prior to judgment. 

“Tt does not show either the nature of offset attempted to be 
urged before Justice Fields, nor does it show upon what grounds 
proof thereof was denied by said justice. 

“Tt does not show why plaintiff Morris did not resort to his writ 
of certiorari. 

“Tt does not show that plaintiffs set-off, of whatever nature it 
may be and by whomsoever made, has long since been barred by 
any and all statutes of limitation governing personal actions, and 
moreover that the judgment sought to be enjoined has been affirmed 
by our appellate court after and on an appeal prosecuted by him- 
self.” 

On 30th November, 1883, the case was tried, and the district court 
sustained the exceptions; and so far as the plaintiff in error was 
concerned, the injunction as to him was dissolved, and a writ of 
procedendo was issued commanding the justice of the peace to pro- 
ceed to the collection of the judgment previously rendered in favor 
of the defendant in error Edwards, against the plaintiff in error 
Morris. 

There is no new question presented by this record. This court 
has frequently held that the party seeking relief must not not only 
show that injustice has been done him, ‘but he must, in. addition, 
show that he has not been wanting in the proper diligence, and he 
must disclose clearly that there has been no negligence on his part. 
In this case there appears to have been a want of diligence as well 
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as culpable negligence on the part of the plaintiff in error. Time 
will not permit a further examination of the matter. The follow- 
ing cases are pertinent to the matter in hand: Nevins v. McKee, 61 
Tex., 412; Contreras v. Haynes, 61 Tex., 104; Johnson v. Temple- 
ton, 60 Tex., 238; Schleicher v. Markward, 61 Tex., 102, 103; Mont- 
gomery v. Carleton, 56 Tex., 431; Plummer v. Power, 29 Tex., 14; 
Snow v. Hawpe, 22 Tex., 168; Burnley v. Rice, 21 Tex., 183. Many 
other cases from our own courts to the same effect could be cited. 
The judgment is affirmed, 


AFFIRMED, 
[Opinion delivered October 14, 1884.] 





Houston & T. ©. R’y Co. v. M. L. Jaoxson. 
(Case No. 1653.) 


1, COMMON CARRIER — INTEREST.— Where ‘a common carrier fails to transport 
produce destined for market and received by him, in the condition in which he 
receives it and without unnecessary delay, the owner is entitled, among other 
elements of damage, by way of indemnity, to eight per cent. interest on the 
value of the commodity from the time it should have been delivered at its 
market destination by the carrier. The fact that the owner was paying 
interest on a debt which the produce shipped was intended to satisfy, neither 
adds to his right to recover interest for the delay nor enlarges the liability 
of the carrier. (The circumstances under which a claim for itterest may 
be allowed, treated at length and many authorities cited in the opinion.) 


Arrpreat from Limestone. Tried below before the Hon. L. D. 
Bradley. 


Geo. Goldthwaite, for appellant. 
A. C. Prendergast, for appellee. 


L. J. Farrar, also for appellee, on the question of interest, cited: 
R.S., art. 283; Wolfe v. Lacy, 30 Tex., 349; Fowler v. Davenport, 
21 Tex., 635; Chicago R. R. Co. v. Ames, 40 Ill, 249; Wait’s 
Actions and Defenses, vol. 4, pp. 138-9. 


Stayton, Associate Justice.— This action was brought by the ap- 
pellee to recover from the appellant, a common carrier, damages 
alleged to have been incurred by the plaintiff in consequence of the 
failure of the appellant to transport with reasonable dispatch a large 


number of bales of cotton delivered to it by him to be carried to the 
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city of Galveston and there delivered to P. J. Willis & Bro., by whom 
it was to be sold, on arrival, for account of appellee. 

The appellee was a cotton buyer doing business at Kosse, on the 
line of appellant’s railway, and the cotton as purchased was delivered 
to the appellant, who executed bills of lading therefor, but a large 
part of the cotton was not transported within a reasonable time after 
bills of lading were delivered, though ultimately taken to Galveston 
by the appellant. 

The various items of damage are particularly set forth in the peti- 
tion, and embraced loss in weight and decline in price during the 
delay, cotton destroyed by cattle, depreciation in the grade and value 
of the cotton while in the possession of the carrier by exposure to 
the weather, loss on pickings on arrival at Galveston, cost of picking; 
and he also claimed by way of damage a named sum paid to his 
commission merchant in Galveston as interest, which would not have 
accrued if his cotton had been transported within a reasonable time 
after bills of lading were executed. 

The appellant answered by general demurrer and general denial, 

The cause was tried without a jury and the conclusions of fact 
found by tie court are as follows: 

“ First. The plaintiff was a merchant in the town of Kosse, in 
Limestone county, Texas, and the defendant a common carrier, with 
its line of road running through said town, as alleged in plaintiffs 
petition, ia the years 1880 and 1881. 

“ Second. That the plaintiff purchased during the cotton season, 
beginning August 16, 1880, and ending March 16, 1881, five hun- 
dred and ninety-seven bales of cotton, for which defendant exe- 
cuted bills of lading as it was tendered for shipment at the time 
stated in plaintiff's exhibit ‘ B.’ 

“ Third. That on all the cotton received by the defendant for 
shipment after September 14, 1880, there was a damage of $5 per 
bale, that is on four hundred and seventy-six bales, making an 
aggregate damage of $2,380, and that one hundred and twenty-one 
bales of the five hundred and ninety-seven were shipped by the de 
fendant promptly. 

“ Fourth. That in consequence of the failure of defendant to 
ship the four hundred and seventy-six bales within a reasonable 
tifne after bills of lading were executed therefor, the plaintiff sus- 
tained a further loss, by reason of a further decline in the market 
where the cotton was consigned at Galveston, of $1,483.32, as shown 
by plaintiff’s exhibit ‘ B.’ 

“ Fifth. That plaintiff suffered a further loss of $63.21 in the 
















us- 
ket 








H. & T. ©. R’y Co. v. Jackson. 





Opinion of the court. 





way of pickings, and that said loss on said four hundred and seventy- 
six bales of cotton was due to the failure to ship said cotton after 
the bills of lading were executed therefor. 

“ Sixth. That two hundred and eighty-seven pounds of plaintiffs 
cotton, of the value of $28.70, was destroyed by the cattle in the 
town of Kosse after the defendant executed bills of lading there- 
for. 

“ Seventh. That plaintiff was indebted to P. J. Willis &Bro., of 
Galveston, a considerable amount, which indebtedness the said cot- 
ton was intended to pay off, and that the plaintiff paid interest on 
said indebtedness at the rate of one per cent. per month, or in the 
aggregate $243.50 on said indebtedness from and after September 
14, 1880, 

“ Kighth. That plaintiff paid to have about seventy-five bales of 
his four hundred and seventy-six bales picked, the sum of $56.25; 
said pickings being rendered necessary by defendant’s failure to ship. 
said cotton within a reasonable time after bills of lading were exe- 
cuted therefor. 

“ Ninth. That of the said four hundred and seventy-six bales 
there was little or none thereof that was shipped in the order in 
which it was presented for shipment.” 

On these conclusions of fact the court below held, as matter of 
law, “that the several items of damage set forth above (in the con- 
clusions of fact) are proper elements of damage, and under the facts 
of this case, and under the law regulating common carriers in this 
state, and I therefore render judgment in favor of plaintiffs against 
defendant for $4,255.08, the aggregate amount of said items and 
costs of suit.” 

The appellant presents in the brief but two assignments of error. 

The first assignment relates to the item of interest paid to P. J. 
Willis & Bro., as stated in the seventh conclusion of fact, and it is 
urged that in the case made interest so paid is not a proper element 
of damage. 

The statute of this state provides that, “where common carriers 
receive goods for transportation into their warehouses or depots 
they shall forward them in the order in which they are received, the 
first received to be first forwarded, without giving the preference to 
one over another, and in case they shall fail to do so, they shall be 
liable, absolutely, for all losses occurring while the goods remain and 
for all damages occasioned or in any wise resulting from the delay; 
provided, that the trip or voyage shall be considered as having com- 
menced from the time of the signing of the bill of lading, and the 
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liability of the common carrier shall attach, as at common law, from 
and after such signing.” R. S., 283. 

It is not denied that there was an unreasonable delay in trans- 
porting the cotton, for which damage was given at the rate of $5 
per bale, after the same was receiv ed by the appellant and bills of 
lading executed therefor; nor can it be denied that the cotton of 
other persons received by the railway company after that of the 
appellee was transported before his. 

The terms of the statute are very broad, and evidently give the 
right to recover damages on account of the common carrier’s default, 
for any injury which in a legal sense can be said to be caused by 
that default. 

The allowance of interest by way of damages has not in this state 
been confined to those cases in which interest is expressly given by 
statute. 

It. has been held that on a contract to deliver chattels, where the 
purchase money has been paid, the highest price at any time between 
the day when the delivery should be made and the day of trial, with 
interest from the time when delivery should have been made, is the 
measure of damage for the breach of contract. Calvit v. McFadden, 
13 Tex., 324. This rule was varied somewhat in Masterson v. Good- 
lett, 46 Tex., 403; but the right to interest for failure to deliver was 
recognized. Some qualification of the rule was also made as to the 
time when the value should be estimated, in Heilbroner v. Douglass, 
45 Tex., 406, but the rule as to allowance of interest was adhered to. 

Interest has been allowed on the value of personal property con- 
verted. Grimes v. Watkins, 59 Tex., 140; Hudson v. Wilkinson, 61 
Tex., 610. 

Interest is allowed on breach of warranty in sale of land (Turner 
v. Miller, 42 Tex., 418; Glenn v. Mathews, 44 Tex., 400); and the 
same rule prevails on breach of warranty in sale of chattels unless 
varied by special circumstances. Anderson v. Duffield, 8 Tex., 237; 
Scranton v. Tilley, 16 Tex., 183; Anding v. Perkins, 29 Tex., 348. 

For conversion or detention of money, interest has been allowed. 
Commercial & Agricultural Bank v. Jones, 18 Tex., 811; Close v. 
Fields, 13 Tex., 623. 

In Fowler v. Davenport, 21 Tex., 625, which was an action against 
a common carrier for failure to deliver articles which the carrier 
undertook to transport, it was said, “upon contracts in which an 
agreement to pay interest is expressed, or can be implied, the inter- 
est is a legal incident, and it is held to be the duty of the court to 
instruct the jury to give interest. There it isa matter of law. In 
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other cases it is a matter of fact, as damages in other cases, and may 
be allowed by the jury by analogy to interest. In such cases it is 
not an incident to the debt, but may be allowed under circumstances 
by way of mulct or punishment for some fraud, delinquency or in- 
justice of the debtor, or forsome injury done by him to the cred- 
itor. Renss. G. F. v. Reid, 5 Cow., 614.” This rule was followed 
and interest allowed in the case of Wolfe v. Lacy, 30 Tex., 350, 
which was a suit against a common carrier for injury done to cotton 
while in course of transportation. 

The rule in reference to the non-delivery of goods by a common 
carrier is thus stated by Mr. Sedgwick: “ As a general rule, where 
goods are intrusted to a carrier and they are not delivered accord- 
ing to the contract, the value of the goods, with interest thereon 
from the day when they should have been delivered, is the measure 
of damages.” 2 Sedgwick, 94. 

The rule is thus stated in Sutherland on Damages, vol. 3, 238: 
“Interest is generally added, in this country, to the amount allowed 
as damages, on the generally accepted principles which govern the 
allowance of interest; it should be added as a necessary part of the 
indemnity the shipper or owner is entitled to for the loss or injury 
to his goods. But in some instances, under the influence of some 
early decisions and the reasons upon which they proceed, the allow- 
ance or withholding of interest is left to the discretion of the jury.” 
The same rule is laid down by Mr. Field in the following language: 
“Where goods have been damaged in the course of transportation 
through the fault of the carrier, the rule of damages is the differ- 
ence between the value of the goods as they are and the value as 
they should have been at the time and place where they were to be 
delivered according to the contract, and to which interest is to be 
added; but from which the freight should be deducted where it has 
not been advanced.” Field’s Law of Dantages, sec. 378. 

The principle announced by these authors is well sustained by 
the authorities referred to by them in the notes to the sections quoted. 

The rule allowing interest in case of non-delivery and in cases 
in which goods are delivered by the carrier in a damaged condition 
depends on the same principle; and in either case has for its purpose 
the giving of compensation or indemnity to the injured party. 

To give indemnity, the owner must be placed as near as may be 
in the same position he would have occupied had the carrier com- 
plied with his contract, which was that he would transport the 
cotton in the condition in which he received it without unnecessary 
delay. 
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Had it done so, the owner would, in all probability, within ten 
days from the time the cotton was delivered to the carrier, have re- 
ceived its value on sale. Of this he was entirely deprived during 
the time the cotton was permitted to remain at the carrier’s depot, 
and nothing less than interest on the value of the cotton at its place 
of destination at such time as it should have been delivered will 
give compensation for the delay. The law estimates under our 
statute the value of the use of money on written contracts to pay 
money, to be eight per cent. per annum after the money be- 
comes due, and if it be detained after it is due, the legal right of 
the creditor to have interest is fixed. This is deemed to be rea- 
sonable compensation for the money detained. In the case at bar, 
the appellee, by the wrongful act of the appellant, was prevented 
from realizing money which would have been realized but for the 
negligence or delinquency of the carrier, and no sum less than the 
law deems reasonable compensation for the detention of a like sum 
of money as would have been received by the owner can be a just 
and proper indemnity to him for the deprivation of right which he 
suffered by the carrier’s breach of contract. 

The fact that the appellee may have been indebted to P. J. Willis 
& Bro., and that such debt was an interest-bearing debt, cannot add 
to the appellee’s right to recover, nor can it enlarge the liability of 
the appellant. 

The contract was not made with reference, as between the parties 
to it, to the pecuniary liabilities of the appellee. 

There is no general prayer in the petition for interest, but there is 
a specific prayer for the exact sum paid as interest by the appellee 
while the cotton was detained by the appellant, and this asks inter- 
est at the rate of one per cent. per month during the time the cotton 
was detained. The court gave interest at that rate, and we are of 
the opinion that this was error; for the law, as before said, deems 
eight per cent. per annum a fair compensation for the use or deten- 
tion of money in the absence of a contract fixing the value of such 
use or detention, and the same measure of damage, and not a 
greater, in cases like this, should be applied for the detention of that 
which would have produced money by sale on arrival at its con- 
templated destination. 

In this case, from the nature of the transaction, the carrier may 
be presumed to have known that it was the intention of the owner, 
directly or indirectly, to convert the cotton into money. 

We are of the opinion that, in cases like this, the true measure of 
damages will include interest, as matter of law, and upon this sub- 
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ject the following authorities in addition to those before cited may 
be profitably consulted: Cowley v. Davidson, 13 Minn., 93; Spring 
y. Haskell, 4 Allen, 113; Cushing v. Wells, Fargo & Co., 98 Mass., 
550; Dana v. Fiedler, 12 N. Y., 40; Andrews v. Durant, 18 N. Y., 
502; McCormick v. Penn. C. R. R. Co., 49 N. Y., 315; Maguire w. 
Dinsmore, 62 N. Y., 45; Robinson e¢ al. v. Merchants’ D. T. Co., 45 
Iowa, 475; Chapman e¢ al. v. Chicago & N. W. R’y Co., 26 Wis., 
304; Whitney e¢ al. v. Chicago & N. W. R’y Co., 27 Wis., 348; Mote 
vy. Chicago & N. W. R’y Co., 27 lowa, 27; Stondenmier v. William- 
son, 29 Ala., 569; Pitsinowsky v. Beardsley, Hill & Co., 37 Lowa, 15; 
Whitworth v. Hart, 22 Ala., 360; Parrott v. K. & N. Y. Ice Co., 46 
N. Y., 369; Mailler v. E. P. Line, 61 N. Y., 316; 2 Sedgwick on 
Damages, 175, and authorities cited in note a. 

Interest is a necessary item in the measure of damages in cases 
of this class, otherwise it is true, as was said in the case of Dana v. 
Fiedler, “ this contradictory result follows, that, while an indemnity 
is professedly given, the law adopts such a mode of ascertaining its 
amount that the longer a party is delayed in obtaining it the 
greater shall its inadequacy become.” 

Under the rule laid down in Fowler v. Davenport, and Wolfe v. 
Lacy, the facts of this case justified the judge who tried the cause 
in giving interest as part of the damage to which the appellee was 
entitled. 

If it appeared that the court below gave interest at the rate of 
one per cent. per month by way of exemplary damages on account 
of, gross negligence or delinquency of the appellant, were there a 
prayer for exemplary damages, under the facts shown by the record 
it might not be necessary to disturb the judgment on the ground 
that it is excessive. 

There is, however, no prayer for such relief, and it appears with 
reasonable certainty that the court was induced to allow that rate 
of interest because a like rate of interest was paid by the appellee. 
As before said, this fact ought not to influence the measure of dam- 
ages; for the payment of such a rate of interest by the appellee was 
not the necessary or ordinary result of the breach of contract, and 
under the facts in proof could not have been within the contempla- 
tion of the parties at the time the contract was made. 

If exemplary damages had been claimed in the petition, evidence 
might have been brought to rebut such state of facts as the ap- 
pellee might have shown for the purpose of recovering damage of 
that character. Might possibly have brought evidence to show that 
the failure to comply with the contract was not wilful; that the 
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delay in the performance of the contract was brought about by 
some cause which would relieve the carrier of the charge of gross 
neglect or wilful delinquency. 

Such evidence for such a purpose might have been, if produced, 
sufficient to require the refusal of exemplary damages, which inter. 
est in excess of eight per cent. must be considered, but of no value 
whatever for the purpose of avoiding the payment of such actual 
damage as resulted from the breach of contract. 

The other assignment questions the sufficiency of the evidence to 
sustain the third conclusion of fact found by the court below. 

There was evidence to sustain the finding of the court, and there 
was some evidence, mostly, if not entirely, testimony of experts, 
which tended to show that it was not likely that the cotton was 
injured to the extent found by the court. 

The record, however, doés not show, in this respect, a finding 
without sufficient evidence to support it, nor that there is evena 
preponderance of evidence against the finding, and in this respect, 
under such state of facts, the finding of the court below must be 
deemed conclusive of the question. 

For the error noticed the judgment of the district court will be 
reversed and judgment will be here rendered in favor of the ap- 
pellee against the appellant for the sum of $4,173.91, with interest 
thereon from October 3, 1883, at the rate of eight per cent. per 
annum, together with the costs of the court below, and for the 
appellant for all costs incurred on this appeal; and it is accordingly 
so ordered. 


REVERSED AND RENDERED, 


(Opinion delivered October 17, 1884.] 





Dennis Hares v. Rocxsry Hares. 
(Case No. 1568.) 


1, Drvorce.— A decree of divorce is properly refused, where it is shown that 
both parties have been guilty of adultery. 

2. Same.—Such will be the proper decision, even if the adultery of one of the 
parties takes place a long period of time after the act was committed by the 
other. 

8. SaME — AUTHORITIES CITED.— 2 Bishop on Marriage and Divorce, sec. 80; 
Proctor v. Proctor, 2 Hag. Con., 292; Smith v. Smith, 4 Paige Chan., 432; 
Mattox v. Mattox, 2 Ohio, 233; 2 Greenl. Ev., sec. 52; R. S., art. 2865, cited. 
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Apprat from Nacogdoches. Tried below before the Hon. R. H. 
Morris, + aig Judge. 

Appellant prayed ‘for a divorce on the ground of adultery on the 
part of appellee. It was shown that immediately upon finding out 
that appellee had committed adultery, appellant left her, and had 
remained away from her ever since. Adultery on the part of ap- 
pellant was also proven, the act being committed on his part about 
two years after leavi ing appellee. Upon this ground a divorce was 
refused him. 


Tom FR. Jennings, for appellant. 
No briefs on file for appellee. 


Witur, Cuter Josticr.— The adultery of the wife, upon which 
this suit for divorce was founded, seems to have been fully proved. 
It was also as satisfactcrily shown that the husband, some two years 
after separating from his wife on account of her adultery, was him- 
self guilty of that offense, and lived in cohabitation with another 
woman. It was for this reason that his application for divorce was 
denied by the court below. 

By the law of England, independent of statute, neither the hus- 
band nor the wife can have a divorce for adulte ry committed by the 
other, if the complainant has also been guilty of adultery. * And 
it makes no difference which was the earlier offense,” or even if, as 
in the present case, “ the plaintiff’s followed a separation which took 
place on discovery of the defendant’s.” 2 Bish. on Mar. & Div., sec. 
80; Proctor v. Proctor, 2 Hag. Con., 292; Brisco v. Brisco, 2 Add. 
Ec. R., 259. 

This is also held to be law by all the American courts passing 
upon the question. Smith v. Smith, 4 Paige Ch., 432; Flavell ». 
‘lavell, 5 C. E. Green, 211; Mattox v. Mattox, 2 Ohio, 233. See, 
also, 2 Greenl. Ev., § 52. 

Whatever exceptions may have heen engrafted by the decision 
of some courts upon the defense of recrimination in suits for divorce, 
where adultery is not the recriminatory act pleaded in defense, we 
believe it is the universal rule, that, when both parties are guilty of 
adultery, neither can obtain a divorce from the other, no matter 
which was prior in point of time in committing the offense. 

Article 2865 of our Revised Statutes mentions several causes 
which will prevent a divorce on the ground of adultery, all of which 
were already considered good defenses by the law both of England 
and America. It enumerates condonation, connivance, exposure of 









































218 Grinnan v. Dean. [Tyler Term, 





ee 


Syllabus. 





a 


the wife to bad company — in itself an evidence of connivance — 
collusion, and when the complainant or both parties have been 
guilty of adultery. It is evident, therefore, that this article is but 
declaratory of the law as it existed at the time the Revised Statutes 
were adopted, and must be subject to a like construction, unlesg 
there is something in the language of the article itself authorizin 
a different interpretation, If it had been intended that the adultery 
of the complainant, in order to bar his right of divorce, should hayg 
been committed before the adultery of the defendant, or contem- 
porary with it, this could easily have been expressed in the statute, 
and it would undoubtedly have been so stated. The law at the time 
being to the contrary by universal decision, the legislature would 
have used apt and appropriate terms to show that they intended to 
change it in this respect, if such had been their design, but they 
have not done so; have not prescribed at what date, as compared 
with the date of the defendant’s crime, the adultery of the plaintiff 
must have occurred, and we cannot add to the statute words that 
will have that effect. The innocent spouse should not be encouraged 
or tempted to commit an offense like to the one charged against the 
opposite party in his petition, nor a plaintiff allowed to obtaina 
divorce, who is as guilty as the defendant of whom he complains. 

As was said in Mattox v. Mattox, supra, the plaintiff must come 
into court with clean hands. We must not offer a bounty to guilt, 
or “remove one of the strongest motives to that correctness and 
chastity of conduct which is necessary to render the marriage state 
either pleasant or convenient.” 

The court below did not err in refusing the divorce, and the judg- 
ment is affirmed. 

AFFIRMED, 
[Opinion delivered October 17, 1884.] 





J.S. Grinnan Et au. v. CALLAWAY Dean, 
(Case No. 1728.) 


1, EsTOPPEL — EVIDENCE — CHARGE OF COURT.— Where there is no proof tend- 
ing to show an estoppel, which constitutes the only defense, the court does 
not err in charging the jury to find against the party setting up that defense, 

2. SAME — CASES CITED.— Eason v. Eason, 61 Tex., 225; Andrews v. Smithwick, 

20 Tex., 111; Supreme Council, etc., v. Anderson, 61 Tex., 296, cited and 

approved. 
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3, EQUITABLE ESTOPPEL.— Statements of a person as to title being good, which 
are vague, and yet such as would put a prudent man upon inquiry, are 
not such as a subsequent vendee can plead by way of estoppel. 

4, SaME.— A statement to be the basis of an estoppel should be one that the 
party cannot contravene without fraud on his part. Following Scoby v, 
Sweatt, 28 Tex., 730. 

5, EVIDENCE.— A letter as to title to land, written after the purchase thereof 
was made, is inadmissible to establish an estoppel, as it could not have in- 
fluenced the vendee, 


Apprat from Wood. Tried below before the Hon. Felix J. 
McCord. 

Callaway Dean filed his petition on the 21st day of May, A. D. 
1883, alleging that on the 8th day of May, 1883, plaintiff was law- 
fully seized and possessed of an undivided half interest of one thou- 
sand four hundred and seventy-six acres of land. That on that date, 
appellants entered and ejected plaintiff therefrom, wherefore he sued 
for restitution of the land, for damages, costs of suit and for 
partition. 

Defendants filed their answer, consisting of a general denial and 
a plea of not guilty,— the principal defense being that of equitable 
estoppel. 

After hearing all the evidence and argument of counsel, the court 
charged the jury to take the case and return a verdict for the 
plaintiff. Defendants prepared and presented four special charges, 
all of which were refused by the court. Verdict in favor of plaintiff. 


J. J. Hill and Giles & Kutman, for appellants. 
Chilton, Robertson & Finler . for appellees. 


Wituir, Curer Justice.— This was an action of trespass to try 
title, brought for the recovery of the undivided one-half of a third 
of a league of land originally granted to Joel C. Bradford, and to 
have the same partitioned and set apart from the remainder of the 
tract. Both parties to the suit claimed under Otis M. Wheeler as a 
common source of title, and plaintiff proved a regular chain of 
mesne conveyances from Wheeler to himself of an undivided half, 
as did the defendant of the other half of the tract. Defendant, 
however, set up title to the portion claimed by plaintiff, on the 
ground that Wheeler was equitably estopped from claiming title to 
the land, as against the defendant Grinnan, at and before the time 
he sold to the plaintiff, of which fact plaintiff had full knowledge 
at the date of his purchase. Evidence having been heard upon the 
points at issue between the parties, the court charged the jury to 
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find a verdict for the plaintiff. The jury having found accordingly, 
judgment was rendered for the plaintiff for a recovery of the land 
claimed by him in his petition. 

The defendant has appealed to this court, making several assign. 
ments of error, the most important of which relate to the rulings of 
the court upon the defense of estoppel. As this was the only 
ground upon which he claimed title to the undivided seven hundred 
and thirty -eight acres in controversy, if there was no proof tending 
to show an estoppel the court did not errin charging the jury ei 
find for the plaintiff. Eason v. Eason, 61 Tex., 295 : Andrews », 
Smithwick, 20 Tex., 111; Supreme Council, etc., v. Anderson, 61 
Tex., 296. 

The evidence lacks one essential requisite which in itself is suff- 
cient to make it wholly worthless to establish an equitable estoppel, 
It does not show any statement or conduct on the part of Wheeler 
calculated to induce Grinnan to believe that he had certainly con- 
veyed title to Grinnan’s vendor or to any one else. Wheeler does 
not say so in, words, nor could any inference to that effect be drawn 
from what he did say. Indeed he spoke very cautiously, as any one 
would who was talking of matters of so ancient a date. Tle con 
nected the statement that he thought the title was good with the 
qualification that he had no me ymoranda whereby to refresh his 
memory. He qualified the remark to the effect that he thought his 
agent (Bell) had sold to Ham, by saying that he supposed the records 
would show as to this fact. He added, “that he would examine 
when he went home and see if he had any memoranda that would 
enable him to give the true status of the matter.” No one could 
have been deceived by thesestatements. The only possible interpre 
tation to be oe upon them was that his agent might have sold the 
land to Ham, but he had no distinct recollection on the subject; 
that he could not speak definitely without consulting his memoranda 
at home; that the records would show whether or not Bell had sold 
to Ham, and to these Grinnan was referred for information. It was 
in fact a warning to Grinnan not to purchase until he should hear 
the result of W heeler’ s examination of his memoranda, or until he 
had consulted the records of the proper county. 

He did not wait for either before buying, and if he got no title 
he cannot claim that he was induced to change his condition by the 
representations of the plaintiff's vendor, but has done so in spite of 
his warning upon the subject. A statement to be the basis of an 
estoppel should be one that the party cannot contravene without 
fraud on his part. Scoby v. Sweatt, 28 Tex., 750. 
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Flere the statement was far from positive, and by its terms and 
qualifications made expressly subject to contradiction by the party 
making it. The direct and natural result of such statement was not 
to lead the appellee into a purchase of the land, but to cause him to 
halt and investigate, and in this it lacked another important element 
of estoppel. Id. 

We might show the representations otherwise insufficient to create 
an estoppel, but enough has been said to justify the court below in 
holding that there was no evidence of estoppel, and in charging the 
jury to find for the plaintiff as against this sole defense of the de- 
fendant. This holding leads, of course, to the conclusion that the 
special charges asked by the defendant could not have been given. 
They were based upon the idea that the facts we have been consid- 
ering furnished evidence of an estoppel zn pais, when we have come 
toacontrary conclusion. There was, in fact, no evidence whatever 
to warrant the submission of such charges to the jury. Had the 
jury found that an estoppel had been proven by them, it would have 
been the duty of the court to have set aside their verdict upon mo- 
tion, and hence no such charges could have been given. It was not 
error to exclude the letter of Wheeler from the jury. As proof of 
an estoppel it was inadmissible, because it could not have influenced 
a purchase male before it was written. It was also indefinite in its 
expressions, and makes no statements which can be construed into a 
representation that Grinnan’s or Mrs. Ilam’s title to the one-half 
interest in controversy was valid. It would have tended to confuse 
the jary, and was properly withheld from them. 

It is no ground of reversal that the judgment did not ofder the 
land partitioned. The fact that a plaintiff does not obtain all the 
reliei he prays for, does not furnish the defendant a ground of 
complaint. The judgment is affirmed. 


AFFIRMED. 
(Opinion delivered October 17, 1884.] 





L. Kaun vy. Berra Israktson ET AL. 
(Case No. 1732.) 


1, STATUTE CONSTRUED.— Articles 2709 and 2711 of the Revised Civil Statutes 
mean thata transcript of proceedings from the county court shall be filed in 
the district court at the first term after judgment in the county court, and, 
if this cannot be done, that it shall be filed within sixty days after the appeal 
is taken, 
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2, JURISDICTION OF DISTRICT COURT — PROBATE.— From the day when notice of 
appeal from a county court is given, the appeal is taken, and from that time 
the district court has jurisdiction of the cause. 

8. SAME— A! PEAL BOND.— A supersedeas bond, not being essential to the appeal, 
serves no jurisdictional purpose. 

4, REMOVAL OF GUARDIAN.— The several grounds for removing guardians eny- 
merated by statute (R. S., arts. 2614-2616) exclude the idea of removal on 
any ground not so named. 

. SAME— WAIVER OF GUARDIANSHIP.— Though, by virtue of the Revised Stat. 
utes (arts. 1864, 2198, 2474), the right of one, who is not otherwise disqualified, 
to letters of guardianship, is prior to that of the person holding letters already 
given, still, where such an one requests a person to receive the appointment, 
and consents to the same, he cannot be heard to ask the removal of such 
guardian in order to be appointed in his stead. Mayes v. Houston, 61 Tex,, 
690; Cole v. Dial, 12 Tex., 100, cited. 

6. SAME — SURVIVING PARENT.— That the surviving parent applies for guardian- 
ship in such a case does not change the rule. Cook v. Bybee, 24 Tex., 2 
discussed. 

. SAME — STATUTES DISCUSSED AND COMPARED.— Paschal’s Digest of Laws of 
Texas, arts. 3835, 3886, 3838, discussed. 
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Aprprat from Harrison. Tried below before the Hon. A. J. Booty. 
Wm. Stedman, W. H. Pope and Alex. Pope, for appellant. 
T. P. Young, for appellee. 


Stayton, Assoctare Justice.— On the 11th of March, A. D. 1884, 
Mrs. Bertha Israelson, joined by her husband, M. Israelson, filed her 
application in the county court of Harrison county, Texas, praying 
to be appointed guardian of the persons and estates of the two 
minors, Madaline Kahn and Minnie Kahn. The petition set forth 
the fact that she resided in Harrison county, and the ages and sex 
of the minors; that petitioner, Mrs. Israelson, was the mother of 
the minors by a former husband, A. Kahn, who was alleged to have 
died in July, 1881, and that both minors were then in the county, 
and were the owners of an estate of the probable value of $5,000. 
That in September, 1881, L. Kahn, who was a paternal uncle of said 
minors, was, by the county court of Harrison county, Texas, ap 
pointed guardian of their persons and estates, and as such was still 
acting, and was a resident of Harrison county, and was not the tes 
tamentary guardian of the minors, and that petitioner has never 
waived her right to be guardian of either their persons or estate, 
and that she was natural guardian and in ho ways disqualified, 
and prayed for citation according to law for removal of L. Kaha, 
who was alleged to be indebted to the minors in two notes, 
payable to them when they should marry or become of age, 
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and stating amount, and that same were not paid, and were exe- 
cuted July, 1881. 

April 11, 1884, L. Kahn answered by general demurrer and gen- 
eral denial, and specially that Mrs. Israelson requested him to apply ; 
that he was appointed by the proper court guardian of the estates 
of said minors; he pleaded a waiver of Mrs. Israelson to the guard- 
janship of the minors’ estates. April 11, 1884, a trial was had in 
the county court, resulting in the court overruling L. Kabn’s excep- 
tion to the application of Mrs. Israelson, and sustaining a general 
demurrer to his answer, and removing L. Kahn from the guardian- 
ship, and appointing Mrs. Israelson guardian of their persons and 
estates, to which L. Kahn excepted and gave notice of an appeal to 
the district court. 

Notice of appeal was entered on the minutes of the county court, 
and on the 30th April, 1884, the appellant executed an appeal bond. 
The district court convened on the 28th April, 1884. 

May 2, 1884, the transcript was filed in the district court, and on 
May 7th the case was called for trial over L. Kahn’s protest, and 
the court then sustained a demurrer to Kahn’s answer, with leave 
to file a trial amendment; the trial amendment was filed, alleging 
that he was not the guardian of the persons of the minors, and 
that Mrs. Israelson (who was Mrs. Kahn at the time) waived her 
right to the guardianship of the estates of the minors in writing, 
and in writing requested Kahn to apply for and be appointed guard- 
ian of the estates of the minors, and that at the instance of said 
Bertha he applied for and was appointed. That the judgment of 
the county court of Harrison county, Texas, recites the fact that 
Bertha waived her right to said guardianship of their estates, and 
accordingly Kahn was appointed guardian of their estates, and de- 
nied that he was indebted to them or either one of them, and that 
if he was, the same was not due until they marry or become of age, 
and same existed long before his appointment; and again the court 
sustained a general demurrer to his answer, and then removed Kahn 
from the guardianship of the minors’ estates, and appointed Mrs. 
Israelson guardian of their persons and estates, and required bond, 
and ordered said Kahn to turn the estate of the minors over upon 
the filing of bond, and ordered the judgment certified to county 
court. Kahn excepted to the order removing him from the guard- 
janship of the estates of the minors and appointing Mrs. Israelson 
in his stead. 

When the cause was called for trial appellant protested against 
the trial of the cause at that term, on the ground that, as the tran- 
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script was not filed in the district court before the first day of the 
term, it could not be tried until the succeeding term, and the action 
of the court in forcing the trial of the cause at that term is as- 
signed as error. 

The statute does not provide when causes appealed from the 
county courts shall be tried, but evidently contemplates that the 
transcript, if there be time to make it out, shall be filed in the dis. 
trict court at the first term after the judgment appealed from may 
be rendered, and that if this cannot be done, that it shall, at all 
events, be filed within sixty days after the appeal is taken. R.§ 
2709, 2711. 

The real inquiry is, when did the jurisdiction of the district court 
attach to the cause? The appeal was perfected when notice of ap- 
peal was given in the county court and properly entered on the ree. 
ord. That was done on April 11, 1884. The bond executed April 
30th was not essential to the appeal (It. S., 2707), and subserved no 
jurisdictional purpose. The sole purpose which it could serve would 
be to supersede the execution of the judgment. R.S., 2712. The 
court then had jurisdiction of the cause prior to the first day of the 
term, by reason of the perfected appeal, and we are of the opinion 
was authorized to try the cause when it was called on May 7th, as 
fully as it would have been had the transcript from the county court 
been filed before the first day of the term. 

The ruling of the court below in sustaining demurrer to the an- 
swers of the appellant is assigned as error. 

The statute declares, “ When one of the parents is dead, the sur- 
vivor is the natural guardian of the persons of the minor children, 
and entitled to be appointed guardian of their estates.” R. S., 2496, 

The statute further provides: “ If there be no relative of the minor 
qualified to take the guardianship, or if no person entitled to such 
guardianship applies therefor, the court shall appoint some proper 
person to be such guardian.” RK. 8., 2501. 

Article 2614, Revised Statutes, gives the grounds on which a 
guardian may be removed by the county court without notice, as 
does article 2615, Revised Statutes, give the several grounds on 
which a guardian may be removed by the court on its own motion, 
or on the motion of any person interested in the ward or his estate, 
after citation to the guardian. 

None of the grounds named in the two articles embrace the case 
of removal of a guardian in order that some person who originally 
had the prior right to the appointment, bat who failed or refused to 
apply for it, may be appointed. It does not follow, because a per- 
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gon was originally entitled to the guardianship of a minor’s estate, 
that a guardian properly appointed, for whose removal none of the 
grounds named in the statute exists, will be removed to enable the 
person who originally would have had the better right to be ap- 
pointed. 

Under the recognized rules for the construction of statutes, it 
would seem that the enumeration of certain grounds for the removal 
of guardians would exclude the idea that it was intended by the 
legislature that they might be removed on a ground not named. 

It is claimed, however, that as the statute regulating the admin- 
istration of the estates of deceased persons provides that, ‘When 
letters have been granted to one, and another, whose right thereto 
is prior, and who has not waived such right and who is not disquali- 
fied, makes application for letters, the letters previously granted 
shall be revoked and other letters shall be granted” (R. S., 1864), 
the same rule must prevail in reference to guardians, by force of 
art. 2477, R.S., which provides that “the provisions, rules and regu- 
lations which govern the estates of decedents shall apply to and 
govern such guardianships, whenever the same are applicable and 
not inconsistent with any of the provisions of this title.” 

Whether this position be correct or not, it is not necessary in this 
case to determine; for if art. 1864 is applicable to the removal of 
guardians, even then, if the one who had prior right waived that 
right, which requesting another to receive the appointment, and con- 
senting to such appointment, would amount to, then such person thus 
waiving his or her right to the appointment would not be heard to 
ask the removal of the guardian, in order that he or she might re- 
ceive the appointment to the vacancy thus to be made. Mayes ». 
Houston, 61 Tex., 691; Cole wv. Dial, 12 Tex., 100. 

“Where one of the parents is dead, the survivor is the natural 
guardian of the persons of the minor children, and is entitled to be 
appointed guardian of their estates.” R.S., 2496. This statute, it 
will be observed, makes the surviving parent the guardian of the 
persons of his or her minor children, and this, without any appoint- 
ment by the county court; but such parent is only entitled to have 
the guardianship of such childrens’ estates. This right, like many 
others, is one on which such parent, if a qualified person, may in- 
sist, but this should be done at a proper time; and if the parent 
waives this right, by requesting another person to take the guard- 
ianship, and such person be appointed, then we are of the opinion © 
that the person so appointed can be removed only for some cause 
declared by the statute to be a sufficient cause. 
VoL. LXILT—15 
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The removal of a guardian of a minor’s estate, who has been duly 
appointed, in order to give place to a surviving parent, who hag 
waived such right, is not provided for by the statute; and as the 
matter is regulated by statute, the courts have no power to engraft 
upon it a cause for removal not named in it. 

Phe case of Cook v. Bybee, 24 Tex., 280, differs from the present 
in several respects, and also involved the guardianship of the per- 
son of the minor, which we do not understand this case to involve; 
and while there is much in the opinion in that case which may be 
construed to hold that it is the right of a surviving parent to 
have the guardian of the person or estate of such parent’s minor 
child removed, that the guardianship may be given to the parent, 
yet it must be remembered that the decision in that case was made 
under the act of March 20, 1848 (P. D., 3884). 

Under that act, “the father while living, and after his death, and 
when there shall be no lawful father, then the mother, if living, 
shall be entitled to the guardianship of their minor children, and 
shall have the custody of their persons, education and estates: Pro. 
vided, that if such estates are given to such minor children by any 
other person than such parent, the father or mother entitled to such 
guardianship shall give bond with security, take the oath and return 
an inventory as hereinafter prescribed for other guardians.” 

By this statute, the father or surviving mother was made the nat- 
ural guardian of both the persons and estates of minors; in the 
event the property of the minor came not from such parent, it was 
made necessary, however, that bond be given, oath taken, and in- 
ventory returned as in cases of guardians appointed by the probate 
court; and it was only in cases in which the minor had no parent 
living, or in cases in which living parent was adjudged according to 
law incompetent or unfit for the duties of guardian, or in cases in 
which the parent was mismanaging or wasting the estate, that the 
probate court was required to appoint guardians even of the estates 
of minors. P.: D., 3885, 3886, 3888. 

Under the statutes now in force the surviving parent is the natu- 
ral guardian of his or her minor child, and is entitled to be ap- 
pointed guardian of the minor's estate (R. S., 2496), but such parent 
is no longer recognized as the natural guardian of the estate of a 
minor child. To acquire such relation to the minor’s property an 
appointment by the county court is necessary, while as to the per- 
son, the surviving parent, as under the former statute, without 
appointment by the county court, is the guardian. 

The difference in the statutes in force at the time the case of 
Oook v. Bybee arose, and the statutes in force now, would render 
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that decision inapplicable to cases arising under the present law, in 
so far as the removal of guardians of estates of minors is concerned; 
but we see no objection to the rule announced in that case, even 
under the present statute, in so far as the rights of a surviving parent 
to the guardianship of the person of his or her minor child is con- 
cerned, for under both statutes such parent is made such guardian 
without the appointment of the county court; and unless such par- 
ent be found disqualified or unfit to have such guardianship, upon 
an inquiry made, there is no power in a county court practically to 
withdraw from such parent the express power given by the statute, 
by giving the control, care and education of the minor to some 
other person. 

The order of the county court, by which the appellant was ap- 
pointed the guardian of the estates of the minors, is conclusive so 
long as it is not set aside by some proceeding having that object 
directly in view, because of the fact that he was not disqualified to 
act, and that he was entitled thereto, for these were questions upon 
which the court was directly called to pass before the appointment 
was made. R.&., 2507. 

For the error of the court in sustaining the demurrer to appel- 
lant’s answer, the judgment of the court below is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered October 17, 1884.] 





Tue Texas & P. R’y Co. v. Lavra Kirk. 
(Case No. 1781.) 


1, CASE FOLLOWED — DOMICILE OF RAILWAY CORPORATION — JURISDICTION,— 
Tex. & P. R’y Co. v. McAllister, 59 Tex., 349, followed and approved. 

2. EvipeENCcE — DaMAGeEs.— In a suit for damages against a railway company 
for personal injuries caused by the negligence of the company, and result- 
ing from its car being thrown from the track by a rail broken several days 
before the injury, and a part of which was missing, it is not necessary that 
both defects should be proved to authorize a recovery. The substance of 
the issue being, Was the track of, the appellant’s road unsound and unsafe 
by reason of the defective rail? it was sufficient to prove the substance of 
the issue. 

8, CASE APPROVED.— Pittsburg, Ft. W. & C. R’y Co. v. Ruby, 38 Ind., 305, cited 
and approved. 

4, FELLOW-SERVANT — DAMAGES,— Though one be an employee within the mean- 

ing of the rule which ordinarily prevents a servant from claiming damages 
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from the master for an injury received from the negligence of a servant in 
the common employment, the duty of a railway company to have a sound 
track is one from which it cannot excuse itself, and when, by reason of its 
failure, such an employee is injured, the fact that some other servants of the 
company had failed to construct or keep in repair the track cannot relieye 
it from liability. 

5. PLEADING.— It is no ground for the reversal of the judgment that the peti- 
tion of the plaintiff who recovered the judgment contained conclusions of 
the pleader regarding facts pleaded therein, if the facts from which the con- 
clusions were drawn are fully stated, and justify the conclusions if true, 


Arprat from Harrison. Tried below before the Hon. A. J. Booty, 

Suit brought in the district court of Harrison county by George 
Anna Kirk, a citizen of the state of Virginia, and Laura Kirk, on 
the 23d day of March, 1881, for damages, wrongs and _ injuries 
alleged to have been done them by reason of the death of William 
Garth Kirk, husband of Laura Kirk and son of George Anna Kirk, 
The plaintiffs alleged that Wm. Garth Kirk came to his death by 
reason of the negligence of appellant’s agents and servants. The 
petition averred that, on the 6th of November, 1880, Wm. Garth 
Kirk was traveling as a passenger on appellant’s road, from Min- 
neola to Marshall, Texas; that while Kirk was traveling on the train, 
and when the same reached Lake Fork station, and after going a 
short distance beyond it, the train of cars was, by reason of the gross 
neglect and criminal carelessness of defendant, its agents and serv- 
ants, thrown from the track and broken to pieces, and Wm. Garth 
Kirk was severely wounded and injured, by reason of which he 
died. Plaintiffs averred that the accident was caused by a broken 
rail in defendant’s road-bed, a piece of which, three feet long, 
was missing; that the road-bed was greatly out of repair, and had 
been out of repair for a long time previous to the 6th of November. 
That defendant, by the exercise of ordinary care and diligence, 
could have known of the bad condition of its road, and could have 
prevented the accident. The plaintiff claimed actual and exemplary 
damages in the sum of $100,000. 

Between the institution of this suit and the trial of the same, the 
death of George Anna Kirk was suggested, and the suit was after- 
wards prosecuted in the name of Laura Kirk alone. 

Answer, general and special exceptions, and general denial; that 
the iron rails and cross-ties used by defendant for supporting its 
trains were of the most substantial character; that the iron rails 
were purchased from first class manufactories and were manufact- 
ured according to the most approved pattern; that the servants 
employed by defendant in running its trains were able, competent, 
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skilful men; that the rail alleged to have been broken was appar- 
ently sound in every particular and no defects whatever were vis- 
ible; that a short time previous to the wreck, the track was carefully 
inspected by a skilful agent appointed by defendant and found to 
be in good condition, and all rails that were loose or out of repair 
were carefully adjusted to the road-bed. Defendant further alleged 
that the accident was caused, if at all, by reason of a severe and 
sudden cold spell which occurred about the 6th of November and 
caused the rails in the road to become brittle and more liable to 
break, and that if the rail broke at all, it was by reason of the cold 
spell and not on account of the negligence of defendant or its 
servants. On the 15th of May, 1881, defendant filed its petition to 
remove this cause to the United States court at Jefferson, which 
petition was accompanied by the proper bond. The bond was 
approved by the court and the petition overruled and denied on the 
16th of May, 1881, to which ruling defendant excepted. 

The appellant, in'its petition for the removal of the cause to the 
circuit court of the United States, alleged that it was a corporation 
created by act of congress of the United States; that it was not a 
banking corporation, and that it had a defense to the suit arising 
under the laws of the United States, to wit, its act of incorporation, 
and that it was a citizen of the state of Pennsylvania and had its 
domicile in that state. 

Appellee filed grounds of objection to the petition for removal, 
which were substantially as follows: That the petition was insuf- 
ficient in law; that it presented no facts that constituted a defense, 
arising under the constitution and laws of the United States, to this 
action; that the allegation of defendant’s having its domicile in 
Pennsylvania did not make it a citizen of that state, congress hav- 
ing no right to create an artificial citizen of a state; that any law 
of the United States conferring special jurisdictional privileges on 
corporations created by act of congress was unconstitutional and 
void; that the government of the United States possessed no con- 
stitutional authority to create a corporation to construct and operate 
a railroad in a state; that an act of congress authorizing the 
removal of a cause from a state to a United States court on the 
ground that the defendant has a defense arising under the constitu- 
tion and laws of the United States, without requiring a statement 
of the facts constituting a defense, is unconstitutional and void; 
that appellant is, for jurisdictional purposes, a consolidated Texas 
corporation, and estopped from denying that it is such by reason of 
the following acts of the legislature of Texas, viz.: jirst, an act 
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entitled “ An act to encourage the speedy construction of a railway 
through the state of Texas to the Pacific ocean,” passed May 24, 
1871; second, an act entitled “ An act amendatory of and supple. 
mentary to an act entitled ‘An act to encourage the speedy construe. 
tion of a railway through the state of Texas to the Pacific ocean,’ 
passed May 24, 1871,” passed November 21, 1871; third, an act 
entitled “ An act to define the rights of the Texas & Pacific Rail- 
way Company within the state of Texas, in order to encourage the 
speedy construction of a railway through the state of Texas to the 
Pacific ocean,” passed May 2, 1873; that the defendant had not in 
fact any defense arising under the constitution and laws of the 
United States as shown by the record; and that the effort to re 
move was an attempt to perpetrate a fraud on the jurisdiction of 
the court. 

The facts in this case are not presented as required by the rules; 
the questions to and answers by witnesses are given in full. They 
seem to establish clearly the charge of gross negligence. 


Verdict and judgment for appellee for $12,500 actual damages, 


Turner & Stewari, for appellant, on their proposition that the 
court erred in not removing the cause to the United States circuit 
court, cited: Union Pacific R’y Co. v. Fisk, 8 Blatch., 362; Hatch ». 
Chicago, Rt. I. & Pacific R. R. Co., 6 Blatech., 105; Fisk v. U. P. R. 
R. Co., 8 Blatch., 243; Dennistown v. Draper, 5 Blatch., 336; Shalt 
%. Phoenix Ins. Co., 67 N. Y., 544; Bell v. Dix, 49 N. Y., 239; 
Berry v. R. R. Co., 64 Mo., 533; Hereford v. Aitna Insurance Co.,, 
42 Mo., 148; Osgood v. R. R. Co., 7 C. L. N., 241; Kern v. Huide- 
koper, 13 Otto, 485. 

That the deceased was a fellow-servant and the company not 
responsible, they cited: Laning v. N. Y. C. R. R. Co., 10 Am. Rep. 
417; Farwell v. B. & W. BR. R. Co., 4 Met., 49. 


F. B. Sexton and W. & N. A. Steadman, for appellee, cited on 
jurisdiction: Whitton wv. R. R. Co., 13 Wall., 270; Muller v. Dows, 
4 Otto, 444; Cissell v. McDonald, Reporter, vol. 7, 553; Slaughter 
House Cases, 16 Wall., 36; Stephenson vw. Tex. & Pac. R’y Co., 42 
Tex., 162; “An act to extend the time for the construction of 
works of internal improvement,” passed March 15, 1875 —a general 
law; also Wright v. Hawkins, 28 Tex., 452; Keyes v. Gold Wash- 
ing & Water Co., 6 Otto, 199; Const. United States, art. 1, sec. 8, 
art. 3, sec. 2; Cooley’s Const. Lim., pp. 173, 391; United States ». 


































Reese e¢ al., 2 Otto, 215; United States v. Cruikshank, 2 Otto, 542. 















TE aT: 




























Texas & P. R’y Co. v. Kirk. 





Opinion of the court. 





Srayton, AssocrarEe J ustice.— The petition for the removal of this 
cause from the district court of this state to the United States cir- 
cuit court is in all material respects the same as was the petition 
for removal in the case of Tex. & Pac. R’y Co. v. McAllister, 
decided at the last Austin term of this court. 59 Tex., 349. 

In that case it was held that the petition for removal stated no 
sufficient grounds therefor. 

In this case no authority or reason has been brought forward in- 
ducing us to doubt the correctness of the decision made in the case 
referred to, and without again giving the reasons set forth that 
ease, we hold that the petition for removal was insuflicient, and 
that the court below did not err in retaining and trying the case. 
It is not urged that the application was sufficient under any other 
of the removal acts than the act of July 27, 1868; hence we deem 
it unnecessary to consider it under any other. 

The fourth asssignment asserts that the admission of the testi- 
mony of a witness to the effect that another train on the appellant’s 
railway, on the same day and near the same place as that on which 
the husband of the appellee was injured, was thrown from the track, 
was error. 

The fifth assignment asserts that the court erred in permitting 
two witnesses to state the condition of appellant’s track in the vicin- 
ity of the place where the train was thrown from its track, at the 
time appellant’s husband was injured, and for some time prior thereto. 

The pleadings in this cause in reference to the manner in which 
the injury complained of was caused; as to the condition of appel- 
lant’s road at the place and in the vicinity of the place where the 
injury occurred; as to its negligence in not keeping its road in good 
and safe condition; and also as to its knowledge of the dangerous 
condition of its track, and its indifference to the safety of pas- 
sengers, as well as the relief sought, ¢. ¢., damages both actual and 
exemplary, are substantially the same as in the case of the same 
appellant against De Milley decided this day; the injuries which 
the appellee in that case and in this complain of, having been in- 
flicted at the same time and resulting from the same cause. 

In the case of The Texas & Pacific Railway Company v. De 
Milley, the questions presented by the fourth and fifth assignments 
were considered, and it was held that the evidence was admissible 
and for the reasons given in that case we so hold in this. 

The second, third and sixth assignments of error are named, and 
the seventh is, “ The court erred in not giving all the special charges 
asked by defendant.” 
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There were thirteen special charges asked by the defendant, upon 
a variety of subjects, upon some of which the court in the main 
charge had in effect given the charges asked, and the only matter 
which can be considered under this assignment is, was it error in 
the court to refuse to give them all. 

The first, second and thirteenth instructions asked were in sub. 
stance that the plaintiff could not recover if the injury was not 
caused by a broken and partly missing rail. The petition alleged 
that the rail which caused the cars to be thrown from the track 
was and had been broken for severa! days before the injury, and 
that a part of the rail was missing, and it is claimed that both of 
these defects must have been proved to authorize a recovery. 

We do not so understand the rule. The general rule regulating 
the sufficiency of evidence is, that it is sufficient if the substance of 
the issue be proved. 1 Greenl., 561. 

The substance of the issues in this case was: Was the track of 


the appellant's road unsound and unsafe by reason of a defective rail, 


and was that the cause of the injury ? 

It was aileged that the track was defective in two respects. Ist. 
That the rail was and had been for some time broken. 2d. Thata 
part of the broken rail was missing. Proof of either of these facts 
would have been sufficient to establish the defective character of the 
track, and to sustain so much of the issue; and if the other evidence 
in the case showed that such defect caused the injury, then the mat- 
ter in issue was sufficiently proved, in so far as it was necessary to 
show the cause of the injury, and so far as the issue under consider- 
ation was concerned. 

In the case of The Pittsburg, Ft. Wayne & Chicago R’y Co. ». 
Ruby, 38 Ind., 305, it was alleged that the conductor and brakeman 
on a freight train carelessly and negligently failed to properly 
adjust a switch and signaled a passenger train to advance. The 
jury found that neither the conductor nor brakeman signaled the 
train to advance, but that the employes of the company did so, and 
it was claimed that there was a variance between the pleading and 
proof, or verdict. The court held that there was no variance 
between the pleadings and the special verdict. 

The court would have erred if it had given the charges referred to. 

The appellant sought, by the seventh special: instruction, to have 
the jury instructed in effect that they must find for the defendant if 
the deceased was an employe of the company, and the injury was 
caused by the negligence of a servant of the company. 

It appears that the deceased was stock and fuel agent for the 
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appellant, and that his duty called him frequently to be upon the 
trains. The petition alleged, and the proof tended to show, that the 
injury was caused by a defective track. 

Such being the case, the court would have erred if it had given the 
instruction asked ; for even if the deceased was an employee (within 
the meaning of the rule which ordinarily prevents a servant from 
recovering damages from the master for an injury received from the 
negligence of a servant in the common employment), as held in The 
Texas M. Kh. Co. v. Whitmore, 58 Tex., 277, and cases therein cited, 
the duty to have a sound track was the duty of the appellant, from 
which it could not excuse itself under the plea that its employees 
had failed originally to so construct it, or that after so constructed 
they had failed to keep it in proper order. 

The seventh assignment of error is so general that it cannot be 
farther considered, no error appearing which goes to the foundation 
of the action. Rules 24, 25 and 26, 47 Tex., 602: Green v. Dalla- 
han & Co., 54 Tex., 285; 54 Tex., 46; 46 Tex., 589; 45 Tex., 415; 
44 Tex., 540. 

The tenth assignment of error has been considered substantially 
under the seventh assignment, and raises the question of variance 
between the pleading and proof, and need not be further considered. 

The eleventh assignment is, “ the court erred in overruling defend- 
ant’s motion for a new trial.” 

The motion for a new trial is based upon ten separate and distinct 

grounds, and under the well settled rules of this court the assign- 
ment must be held not to specify the grounds of error relied on. 
ules 24, 25 and 26,47 Tex., 602; Houston & T. C. R. R. Co. »v. 
Shafer, 54 Tex., 641; Green v. Dallahan & Co., 54 Tex., 281; Flan- 
nagan v. Womack & Perry, 54 Tex., 46; Tompkins v. Toland, 46 
Tex., 589; Lumpkin v. Murrell, 46 Tex., 56; Clements ». Hearne 
and wife, 45 Tex., 415; Austin v. G., C. & 8. F. R. R. Co., 45 Tex., 
260; Dunson v. Payne, 44 Tex., 540. It not appearing that in this 
respect there is any error going to the foundation of the case or to 
the right and justice of the decision, the assignment cannot be con- 
sidered. The verdict of the jury is large, but, even if the amount of 
the verdict was assigned as error, we could not say under the evi- 
dence that it was so evidently excessive as to justify this court in 
setting it aside. 

The twelfth assignment of error is, “the court erred in not sus- 
taining the special demurrers to plaintiffs petition.” The only 
matter urged under this assignment is that the petition gave the 
conclusions of the pleader in regard to certain matters. This is true; 
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but the facts upon which the conclusions were based were fully 
stated, and if true justified the conclusions drawn from them, and the 
appellant could not have been prejudiced by the ruling of the court, 

There is no such error presented as requires, or would justify, the 
reversal of the judgment of the court below, and its judgment is 
affirmed. 








AFFIRMED. 
[Opinion delivered October 19, 1883.] 





Kavrman & Runee v. James Wicks. 
(Case No. 1666.) 

1, DamMaGEs — PLEADING — VERDICT.— When damages are claimed for wrong- 
fully suing out a writ of attachment and for using the writ maliciously, the 
two elements of damage should be separately pleaded, and the jury should 
be required, under appropriate instructions, to discriminate by their verdict 
between the actual and exemplary damages found, if any. The pleader who 
neglects thus to plead should not be permitted to obtain benefit from a gen- 
eral verdict which fails to discriminate between the two elements of damage, 

. DAMAGES — ATTACHMENT.—A jury cannot infer malice in an attaching cred- 
itor, who honestly believes that the defendant is indebted to him and who 
has a reasonable and probable cause for so believing, simply from the fact 
that no debt did in fact exist. If there was probable cause for suing out the 
writ, actual damage only can be recovered. 

. SAME.— While malice may be implied from the want of probable cause, it 
cannot be implied where probable cause exists. If the circumstances are 
such as to induce a reasonably prudent person to believe that a debtor is 
about to so dispose of his property as to defraud his creditors, malice cannot 
be implied against the creditor in attachment, 

4, SAME— PROBABLE CAUSE.— Probable cause is a mixed question of law and 
fact, and should be submitted to the jury under appropriate instructions, 

. SAME — FACT CASE.-- See opinion for facts held insufficient to sustain a ver- 
dict for exemplary damages for maliciously suing out an attachment, 
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Arrrat from Robertson. Tried below before the Hon. W. E. 
Collard. 

Kaufman & Runge, in September, 1876, brought suit against 
James Wicks, a merchant of Rockdale, to recover $1,690.32, with 
interest from the 24th of January, 1876, the balance claimed to be 
due on a mercantile account for moneys advanced and goods sold 
Wicks during the cotton seasons of 1875 and 1876, after crediting 
his account with the proceeds of one hundred and seventy-two bales 
of cotton shipped to them by Wicks and sold for his account. Ap 
pellee set up that plaintiffs’ account was unjust; that he had shipped 
them a large number of bales of cotton, with instruction to sell on 
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arrival, and that, in violation of his instructions, they had held the 
cotton, whereby loss was sustained; that they had failed to account 
for four bales of cotton shipped by him and received by them for his 
account, of the value of $200, and defendant prayed judgment over 
against the plaintiffs, on his plea in reconvention. The 27th of 
March, 1877, appellee’s store house and goods were destroyed by fire, 
upon which he held a policy of insurance in the Teutonia Insurance 
Company, of New Orleans, and the loss was adjusted at $4,500. The 
3ist of March, 1877, Kaufman & Runge instituted an attachment suit 
in New Orleans against appellee, upon the same account sued on in 
Milam county, but claimed $2,200 as the amount due them; and by 
garnishment process tied up the $4,500 insurance money in the hands 
of the Teutonia Company. On the 23d of April, 1877, Wicks filed an 
amended plea in reconvention, setting up plaintiffs’ attachment suit 
in Louisiana, alleging the same to have been wrongful and malicious 
and for a greater amount than was due, or claimed to be due, in the 
suit in Milam county, resulting in damages to defendant’s business, 
credit and sté inding as a merchant $20,000, and loss of profits 
$90,000. On the 1 17th of December, 1878, defendant amended his plea 
in reconvention, alleging that plaintiffs had, since the institution of 
attachment procee dings, wrongfully collected and appropriates to 
their own use, of defendant’s moneys, the sum of $1,690.32, and 
further sums by way of costs amounting to $1,879.41. The venue 
was changed to Robertson county on plaintiffs’ application. Plaint- 
iffs having recovered judgment in Louisiana for $1,690.32 and col- 
lected it, dismissed their suit in Robertson county w ithout prejudice 
to defendant under his pleas in reconvention. Defendant recovered 
jadgment against plaintiffs for $3,500. 

Appellants’ main objection to the judgment was that the verdict 
was not supported by the evidence, and was clearly wrong. 


Robert G. Street, for appellants, that the verdict was palpably con- 
trary to the evidence and clearly wrong, cited: Willis v. Lewis, 28 
Tex., 191; Shropshire v. Doxey, 25 Tex., 128; H. & T.C. R. R. ». 
Knapp, 51 Tex., 577; Darcy & Wheeler v. Turner & Co., 46 
Tex., 30. 

On the proposition that it was error to submit to the jury the 
question of malice in suing out the attachment in Louisiana, there 
being no evidence, and also error to overrale appellants’ moticn to 
strike out all evidence of injury to feelings, reputation, ete., he 
cited: Austin v. Talk, 20 Tex., 164; Andrews v. Smithwick, 20 
Tex., 118; Yarborough v. Tate, 14 Tex., 483; Earle ». Thomas, 14 
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Tex., 583; Hollingsworth v. Holshousen, 17 Tex., 47; Cravens 9, 
Wilson, 48 Tex., 324; Hutchins v. Masterson, 46 Tex., 551. 

That the jury should have distinguished in their verdict between 
the actual and the exemplary damages found, he cited: Wallace y, 
Finberg, 46 Tex., 35; Harris v. Finberg, 46 Tex., 87.! 


Davis, Bell & Kemp and W. A. Hamman, for appellee, on the 
proposition that the evidence authorized the verdict, cited: Monrog 
v. Watson, 17 Tex., 625; H. & T. C. R’y Co. v. Gorbett, 49 Tex. 
581; Wiley v. Traiwick, 14 Tex., 662; Long v. Steiger, 8 Tex., 462; 
Anderson v. Anderson, 23 Tex., 641; Gilkey v. Peeler, 22 Tex,, 
669. 

That it was proper to submit the question of malice to the jury, 
they cited: Wiley v. Traiwick, 14 Tex., 662; Culbertson v. Cabeen 
et al., 29 Tex., 247; Clardy v. Callicoate, 24 Tex., 170. 

That the evidence sustained the charge of malice, they cited; 
Latham v. Selkirk, 11 Tex., 321; Russell v. Mason, 8 Tex., 226; 
Mitchell ». Matson, 7 Tex., 4. 

That the failure to discriminate in the verdict was not cause for 
reversal, because no exception was taken on that account, and no 
charge asked, they cited: 57 Tex., 124, and Wallace v. Finberg, 46 
Tex., 49 


Warts, J. Com. App.— According to the case made by the aver. 
ments of the answer or cross-bill of appellee, damage for wrong: 
fully suing out the attachment in Louisiana, as well as the malicious 
resort to that process, were combined in the same count. 

The claim for damage for the wrongful use of the process, and 
that for the malicious use of the same, are not distinguished one 
from the other by the averments of the answer. [but it is therein 
claimed that the writ was wrongfully and maliciously sued out, and 
that appellee was thereby damaged to the amount named; and 
the case was in the same manner submitted by the court to the 
jury. A general verdict was returned, in terms as follows: “ We, 
the jury, find for the defendant Wicks damages in amount of thirty- 
five hundred dollars.” 

In this character of cases it has been frequently remarked by 
the appellate courts of the state that the two elements of damage 
ought’ to be separately presented by the pleadings, that is, each pre 
sented in a separate count; and that the jury should be required 
to specify in the verdict the amount of actual damage and the 








1]It is regretted by the reporter that the terse and able brief of counsel for 
appellants in this case cannot be more fully noticed. 
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amount of exemplary damage found. When that is not done, the 
appellate courts are often embarrassed, and encounter serious diffi- 
culties in reviewing the cause upon appeal, while the trial courts 
are beset with like difficulties in passing upon motions for new trial. 
And it is not amiss to remark that the litigant who thus confuses 
his case ought not to be permitted to secure any advantage from , 
such course. 

An examination of the answer in this case, however, discloses the 
fact that the actual damage recoverable under the same is much 
less than the amount found by the verdict. It may therefore be as- 
sumed that a portion of the amount found is for exemplary damage, 
which could only exist where the writ was maliciously sued out. 

The main objection urged against the judgment is that the ver- 
dict is not supported by the evidence. 

Appellee claims that the writ was wrongfully sued out, upon the 
sole ground that he did not then owe appellants the debt asserted as 
a basis for the writ. There is no pretense but that if there had 
been a subsisting debt, the laws of Louisiana authorized a resort to 
the writ, as appellee was a non-resident of that state. It is also 
claimed that, from the fact that no debt existed, the jury would 
‘be authorized to infer malice. 

Hence the first point of inquiry is, does the evidence clearly show 
that appellants had a subsisting debt against appellee as claimed in 
that case? Tor if there was no debt as a foundation for the writ, 
then it matters not how firmly appellants, at the time, might have 
believed that it did exist, the resort to the writ would nevertheless 
have been wrongful. Culbertson v. Cabeen, 29 Tex., 255. 

That question was submitted to the jury upon the evidence, and 
the finding negatives the existence of the debt. 

In such case, to authorize the appellate court to grant relief, it 
must clearly appear from the record that the verdict is wrong. As 
that question is presented by the record, it is not essential to a dis- 
position of this appeal that it should be now determined. 

Upon the other branch of the question, that is, with respect to 
the exemplary damage, it is a well established rule that if appellants 
did honestly believe that the debt existed, and had reasonable and 
probable cause for that belief, the fact that it did not exist, unaided 
by other circumstances, would not authorize the jury to infer malice 
upon the part of the appellants. As has been said, if it were ma- 
licious and unfounded, but there was probable cause for suing out 
the writ, then actual damage only can be recovered. Walcott v. 
Hendrick, 6 Tex., 407; Culbertson v. Cabeen, supra, 256. 
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But as heretofore remarked, while malice may be implied from 
the want of probable cause, still malice cannot be implied if prob. 
able cause exists. To illustrate the idea, suppose a creditor should 
sue out an attachment against his debtor, upon the ground that the 
debtor was about to dispose of his property for the purpose of de- 
frauding his creditors, when in fact there was no probable cause to 
induce that belief, if other circumstances did not exist which would 
repel the implication, the jury would be authorized in inferring 
malice. But on the other hand, if probable cause existed, that is, 
if the facts and circumstances were such as to induce a reasonably 
cautious person to believe that the debtor was about to so dispose 
of his property, malice could not be implied. And even in the ab. 
sence of probable cause, the implication of malice might be repelled 
by facts and circumstances showing a fair and legitimate purpose of 
the creditor in the honest pursuit of what he believed to be a just 
claim. Wiley v. Traiwick, 14 Tex., 662. 

Probable cause is a mixed question of law and fact, and should 
be submitted to the jury under appropriate instructions. 

In this case the only ground appellee relied upon to show that 
there was no debt, and hence no probable cause, was that he had 
instructed the appellants to sell his cotton, which instructions they 
had disregarded, and held his cotton until the market had so de 
clined that the loss was equal in amount to the claim of appellants 
against him. It is conceded that appellee did, on the Sth of Jan- 
uary, 1876, instruct them to sell his cotton about the 20th of that 
month, but on the 15th of the month he wrote them, as the market 
had declined, not to sell, ete. On the Sth of March, 1876, appel- 
lants advised a sale, to which he replied on the 22d of March, indi- 
cating a desire for them not to sell; to which appellants answered, 
March 30th, that they would comply with his instructions and hold 
the cotton. Appellee, however, claims that about the last of March, 
in the town of Rockdale, he told Moeller, an agent of appellants, 
that he wanted the cotton sold, but was not certain as to the date, 
This date, however, was very clearly and satisfactorily fixed by 
Moeller as the 16th day of March, 1876. Appellee claims that he 
wrote another letter some time in April, but does not give the con- 
tents, or state that he therein directed them to sell. 

There is no controversy but that if appellants held the cotton 
under instructions to that effect, the claim sued on in this cause 
was a just debt, except for the value of four bales of cotton about 
which there is some controversy. 

Under the facts and circumstances as disclosed by the record, that 
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appellants had probable cause for believing that their claim was a 
just debt against appellee at the time the suit was commenced, etc., 
in Louisiana, is, it seems to us, much too clear for controversy. They 
had previously brought suit to recover it in the district court of 
Milam county, pending which appellee’s merchandise was destroyed 
by fire, and learning of the insurance money to be paid to him in 
New Orleans, appellants then sought the writ, and by its aid se- 
cured the amount which they claimed to be due them. 

We have searched the record in vain to find a single circumstance 
which would in the slightest degree indicate that the resort to the 
writ, by the appellants, was not an honest effort to secure what 
they believed to be a just claim. 

Our conclusion is that the verdict is not sustained by the evidence, 
and that the judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion adopted October 20, 1884.] 





Lovis Berry er au. v. Marra Boaasss. 
(Case No. 1689.) 


1, HomestTEAD — Lign — DeEpD.— Where a deed conveying land by its terms re- 
serves a lien upon the property to secure the payment of a specific sum of 
money, no homestead right in the property can be acquired by the purchaser 
as against the lien, though the sum named constitute no part of the pur- 
chase money proper. The title only vests subject to the lien, 


Error from McLennan. Tried below before the Hon. B. W. 
Rimes. 

The following from the brief of counsel is adopted as a correct 
statement of the case: 

Maria Boggess, on the 22d day of October, 1880, brought an action 
of trespass to try title to a certain lot and improvements thereon, 
in Waco, Texas, against Louis Berry and Sarah Berry, the plaintiffs 
in error in this cause. On the 4th day of May, 1881, the plaintiff 
below, Maria Boggess, filed an amended petition, reciting the execu 
tion and delivery by her of a deed dated 12th May, 1879, to said 
Sarah Berry, to a lot in Waco, fully described, “for and in con- 
sideration of my love and affection for my daughter, and of $1 
and other considerations herein expressed, to me in hand paid, by 
said daughter, Sarah Berry, of the county of McLennan, etc., and 
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the further consideration that my said daughter is to pay me, or my 
order, for my support in my old age, the sum of $5 for each and every 
month during my natural life, to secure the payment of which a 
vendor’s lien is hereby retained upon the premises conveyed,” alleg- 
ing the failure of the defendant Berr y to pay the $5 monthly, since the 
12th day of September, 1879, and praying for a ju ulgment Ci inceling 
the deed to Berry, for a writ of possession, and alleging the reason. 
able rental of said premises to be $216 since September 12, 1879, and 
praying for a judgment against defendant Berry for said amount, 

On the 6th May, 1881, Berrys filed their first amended original 
answer, pleading: 

Ist. General denial. 

2d. Purchase by verbal agreement for Maria Boggess, and alleg- 
ing payment, possession and valuable improvements made there 
under amounting to 8698.10. 

3d. That the $5 was only offered by Louis Berry to buy his place, 
and that the sum was a stipend, not any part of the purchase money, 
and could not be a lien on the property in controversy, the same 
being their homestead, and occupancy thereof for eight years. 

Defendants Berry prayed in the alternative that if it be found 
that the monthly payments called for by the deed constituted a 
vendor’s lien on the premises, that they be allowed an opportunity to 
pay off such purchase money; but if the court should decree the 
cancellation of the deed, defe ondants Berry further pray to be al 
lowed the value of their improvements. 

On the 7th of May, 1881, Maria Boggess filed her supplemental 
petition and prayed for writ of possession and general relief. 

The Berrys filed their trial amendment, and again Sarah Berry 
prayed for a reasonable time in which to pay off such amount as 
may be found to be due. The cause was submitted to the court 
without the intervention of a jury, on the 5th of May, 1882, and 
on the 20th of May, 1882, the court decided that Maria Boggess 
was entitled to the sum of $5 per month for each month from 
May 12, 1879, during the nabenet life of Maria Boggess, less $40 
found to have been paid prior to the institution of this action, and 
that the same was a valid lien on the property in controversy; that 
the Berrys made valuable improvements of the value of $400, 
and gave judgment for Maria Boggess against Louis Berry and 
Sarah Berry for $140 and costs of this action, but ordered that 
if the Berrys should fail within three months to pay the sum of 
$140, and $5 per month additional for each month from date 
of judgment, the clerk should, on the application of the plaintiff 
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below, issue a writ of possession in favor of Maria Boggess, pro 
vided she should first deposit with the clerk for the use of the 
Berrys $400, besides all costs. It was also decreed that in the 
event neither party should pay into court the several sums adjudged 
against them within the time specified, an order of sale was author- 
ized to issue on the application of the plaintiff, and out of the pro- 
ceeds, after first paying the Berrys $400, the balance, if any re- 
maining, after paying costs, was directed to be paid over to Maria 
Boggess 


Herring, Kelley & Williams, for plaintiffs in error. 
Felix I. Robertson, for defendant in error. 


Warrs, J. Com. Apr.— According to the view we take of this case, 
it is not necessary in disposing of the same to consider in detail the 
various objections to the judgment presented by the assignment of 
errors. 

Plaintiffs in error claim in their answer that, long before defend- 
ant in error had executed the deed, they had purchased the lot, and 
paid her therefor $250; that she had placed them in possession; that 
they had made valuable improvements thereon and were occupying 
itasahomestead. Also, that as Sarah Berry did not consent to the 
payment of $5 per month, and a reservation of a lien in the deed to 
secure the same, that the court erred in decreeing a foreclosure of 
the lien, claiming that it was no part of the purchase money. 

The court found that only a portion of the $250 deferred payment 
on the land had been paid by plaintiffs in error, while the other por- 
tion was settled by defendant in error. That finding is upon a con- 
flict of evidence and must here be considered as conclusive. 

Plaintiffs in error both testified that they went into possession 
with the consent of defendant in error, upon the understanding that 
whichever of her two daughters, Sarah or Lucy, first paid her $250, 
should have the lot in controversy. 

Under the circumstances they had no title upon which to prédi- 
cate a homestead claim against the defendantin error. It was there- 
fore competent for the defendant in error to require the payment of 
the $5 per month, with a reservation of a lien upon the property im 
the execution of the deed. That is, the title vested by the convey- 
ance was burdened with the lien. And it would not affect the ques- 
tion, if, strictly speaking, the amount was not part of the purchase 
money of the lot, for in legal effect it is made such by the terms of 


the deed. On the case made by the record, the only title plaintiffs 
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in error have to the lot is that vested by the conveyance, and that 
vested subject to the reservation of the lien. 

Whether it be called a contract or vendor’s lien is immaterial; ag 
it is reserved in the conveyance its effect would be the same. 

In our opinion there is no error in the judgment of which the 
plaintiffs in error can rightfully complain. 

Defendant in error has filed no assignment of errors, and having 
examined the record we report that there is no such fundamental 
error apparent as would require the reversal of the judgment and 
that it ought to be affirmed. 


‘ AFFIRMED, 
[Opinion adopted October 24, 1884.] 





E. B. Smyrue v. Witson Lumpxriy, GuaRpIAN. 


(Case No, 1705.) 


— 


. ALLOWANCE OF ATTORNEY'S FEES TO GUARDIAN.— The court has no power 
under the statute (R. S., art. 2700) to allow a guardian attorney’s fees for 
prosecuting against his ward’s estate an unfounded claim. 

LIABILITY OF GUARDIAN—STATUTE CONSTRUED.— The statute (R. S., 2567) 
which declares that the guardian shall be liable for the principal and legal 
interest of the ward’s estate which he fails to invest or loan, when, by reason- 
able diligence, he could have invested or loaned it, is imperative; it was in- 
tended to secure the faithful administration of estates, and the courts cannot 
disregard its plain provisions. 

8. SamE.— So also the statute (R. S., 2549) which provides that the guardian shall 

not, without the direction of the court, expend for the maintenance and edu- 

cation of the ward more than the clear income of his estate is mandatory, 
and cannot be disregarded by the courts in allowing advances improperly 
made in violation of its provisions, as a charge against the ward's estate, 


no 


Appreat from Anderson. Tried below before the Hon. James J. 
Perkins. 

On the 20th day of June, 1883, Wilson Lumpkin, as the guardian 
of the estate of Wm. H. Murchison, a minor, filed his final account, 
because his ward had departed this life. The only heirs of the 
minor’s estate were Walter and Benjamin Murrell, minors, of whose 
estate E. B. Smythe was guardian. E. B. Smythe, guardian, com 
tested the final account. 

On February 11, 1884, the county court passed on the account, 
restated it, and passed an order approving it as restated by the 
court. From the judgment, restatement, etc., E. B. Smythe, ~~ 
ian, appealed to the district court. 
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On the 31st day of May, 1884, the case was tried in the district 
court. The judge, at the request of the parties, found and filed 
some conclusions of fact and conclusions of law, and thereupon 
restated the account, and rendered judgment that Wilson Lumpkin 
pay over to E. B. Smythe, guardian, the sum of $865.50 (less $75 
and interest, ordered to be paid to Geo. A. Wright, and the cost of 
the proceeding in both courts), and deliver to him all the estate of 
W. H. Murchison, deceased, and that the decree be certified to the 
county court for observance. E. B. Smythe, guardian, excepted to 
the findings and conclusions of fact and law, and the judgment 
thereon, and appealed. 


Greenwood & Gooch, for appellant. 
T. J. Williams, for appellee. 


Srayton, Associate Justice.— This cause comes before us without 
any statement of facts, but there are certain conclusions of fact and 
of law found by the court, in which we find sufficient statements of 
fact to authorize the revision of some of the points decided in the 
court below. In reference to some other findings we have the con- 
clusions of law alone. 

There is no such statements of fact in the first, second, third and 
fourth findings as will enable us to determine whether the conclusions 
of law reached are correct or not. 

There are no facts showing whether the allowance of the attorney’s 
fee for making out the guardian’s final account was authorized or 
not, and, in this state of the record, the presumption is that this 
item, as well as those named in first, second, third and fourth find- 
ings, were properly disposed of by the court below. 

The fifth finding shows that the court below allowed to the ap- 
pellee an attorney’s fee of $50, and that this fee was allowed for the 
services of the attorney in attending to the contest between the 
parties which is the matter presented by the appeal in this cause. 

The question contested was decided in the court below adversely 
to the guardian, Lumpkin, and we are of the opinion, as the question 
is presented, that the court below erred in making this allowance to 
him. The allowance was made upon the ground that the guardian 
Was asserting against his ward’s estate, in good faith, a claim which 
could not be allowed. We knowof no statute giving to a guardian 
in such case the right to attorney’s fees. Art. 2700, R. S., provides 
for attorney’s fees in cases of guardianship, and declares that “all 
reasonable attorney’s fees necessarily incurred in the management 
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of such guardianship shall be allowed.” An attorney’s fee fop 
prosecuting against a ward’s estate an unfounded claim certainly 
cannot be deemed an expense necessarily incurred in the manage. 
ment of the guardianship. 

It would seem that such claims should not stand on higher 
grounds than ordinary costs, in reference to which the law regulating 
guardianships declares that “In all cases where a party shall make 
any application or opposition, and on the trial thereof he shall be 
defeated, all costs occasioned by such application or opposition shall 
be adjudged against such party by the court.” RK. S., 2703. 

The court in the sixth conclusion of fact found that from Septem. 
ber 1, 1881, the guardian had held as surplus funds of his ward’s 
estate the sum of $727.25, which he had neglected to loan, though 
he might have done so by the use of reasonable diligence, and on 
the facts, as matter of law, held that the guardian was only liable 
for the principal sum and interest on it at the rate of eight per cent, 
per annum from September 1, 1881, to May 31, 1884. 

The statute declares: “If the surplus money in the hands of the 
guardian belonging to the ward cannot be invested or loaned at in- 
terest as directed in this chapter, after due diligence to do so by the 
guardian, he shall be liable for the principal only of such money. 
But if the guardian neglects to invest such money or loan the same 
at interest when he could do so by the use of reasonable diligenee, 
he shall be liable for the principal and also for the highest legal rate 
of interest upon such principal for the time he so neglects to invest 
or loan the same.” Rf. §., 2567. The highest legal rate of interest 
under the laws of this state is twelve per cent. per annum. 

The statute is imperative, and is intended to stimulate the dili- 
gence of guardians and to secure in favor of wards a faithful ad- 
ministration of their estates, and the courts have no power to 
disregard its plain provisions. 

The seventh finding of fact justified the conclusion of law made 
upon it. 

The court found, as a fact, that the guardian had expended money 
in excess of the income of his ward’s estate for the education and 
maintenance of his ward, and that this was done without direction 
of the county court for Anderson county (the court in which the 
guardianship was pending), and without the direction of any other 
court, but that the expenditure was not unreasonable, but on the 
contrary proper and judicious, and therefore held that the guardian 
was entitled to a credit for the sum thus expended. 

The statute provides that: “The court may direct the guardian 
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of the person to expend for the education and maintenance of his 
ward a specific sum, although such sum may exceed the income of 
the ward’s estate; but without such direction of the court the guard- 
jan shall not be allowed, in any case, for the education and mainte- 
nance of the ward, more than the clear income of the estate.” R—.5S., 
2549. 

This statute is plain and imperative, and it was error for the court 
to disregard it. If there be cases not subject to its operation they 
are not shown by the record. 

The record before us, however, is very defective, and it may be 
that there is something in the will of the father of the ward by 
which the guardian seems to have been made the independent exec- 
utor, which conferred on him as executor powers through which he 
might expend, without the direction of any court, sums in excess of 
the income of the ward’s estate. 

The errors pointed out will require the reversal of the judgment; 
but tue record is so defective, that an inspection of it renders it 
highly probable that justice and right between the parties would 
not be attained by here rendering judgment upon the record as it 
is, and the cause will be remanded that the facts may be fully de- 
veloped. 

The guardian seems to have been the independent executor of the 
will of the father of his ward, and in the petition in this case it is 
stated that the ward has no estate except such as is derived under the 
will of the father, which gave to the guardian, as executor, the 
power to furnish funds for the education and support of the ward. 

The will, however is not found in the record in this cause. 

It appears further from the petition,that the estate of the father 
of the ward is still in his hands, not fully administered, and still lia- 
ble in the hands of the executor for an indebtedness of the estate 
amounting to about $9,261.87, and that until the debts of the estate 
are paid it cannot be told what property the ward will be entitled 
to, it being averred thai all the property in which the ward has an 
interest is subject to the debts due by his father’s estate. 

It is further rendered probable by the record before us, that the 
accounts of the executorship and of the guardianship ‘have become 
confused, and that there have been moneys expended which really 
belonged to the estate of the father of the ward, which have been 
treated as funds of the ward’s estate, loaned to the executor, and used 
for the benefit of the estate of the father. Inquiry. should be made 
into these matters, and if it be found true that the property in which 
the ward has an interest upon the settlement of the estate of his 
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father is still in the hands of his guardian, as executor, under his 
father’s will, then that estate should be settled before it can be as. 
certained what really does belong to the ward’s estate, or what the 
liability of the guardian to his ward’s estate is. 

That full inquiry may be made into the merits of the case, the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered October 21, 1884.] 





W. H. Srewarrt er ar. v. H. & T. C. R’y Co. 


(Case No. 1670.) 

1, ASSIGNABILITY OF UNLIQUIDATED CLAIM — DamaGeE.— An unliquidated claim 
for personal injury cannot be assigned by the party injured. Citing G., H. 
& S. A. R. R. Co. v. Freeman, 57 Tex,, 156. 

2. ATTORNEY'S CONTRACT — CHAMPERTY.— The right of attorneys at law to 
contract, in good faith, for a contingent interest in the subject-matter of the 
litigation, by way of compensation for professional services, is now recog- 
nized. Bentinck v. Franklin, 38 Tex., 458; Newkirk v. Cone, 18 IIL, 449, 
cited. 

3. FRAUD — COMPROMISE.— If a party has compromised his claim for damages, 
and afterwards uses up the amount received in liquidation of the claim, he 
cannot be heard to assert fraud and deceit as to the compromise, when he 
does not tender back the amount he has already received. 


Arrrat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Stewart brought this suit against appellee to recover damages for 
an injury received while in the employment of the company as 
brakeman, claiming that he had lost his arm by reason of the neg- 
ligent construction of a side track. 

Appellee filed an amended answer setting up a written agreement 
signed by Stewart, dated September 16, 1882, wherein he acknowl 
edged the receipt of $1,600 in full satisfaction of his claim for dam- 
ages, and agreeing that the company might dismiss the suit. 

Randall & Randall and Wood & Wilkins intervened, and claimed 
that Stewart had employed them to bring and prosecute this suit, and 
agreed to give them one-third of the amount recovered as compen- 
sation; that the company knew of this agreement, but made the 
settlement notwithstanding; and they sought to prosecute the suit 
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for that part of the claim. 
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At the same time Stewart filed a supplemental petition, claiming 
that the compromise had been procured by fraud and deceit by in- 
ducing him to drink and become intoxicated. That he had used 
the money received and was not able to tender it back. Other 
amendments were filed by him to the same effect. 

The court sustained demurrers both to the petition of interven- 
tion and the supplemental petition and trial amendment of Stewart, 
and dismissed the case in pursuance of the terms of the agreement. 
Stewart and the intervenors appealed. 


Woods, Wilkins & Cunningham, for appellants. 


No briefs on file for appellee. 





Warts, J. Com. App.— Two questions are presented for consid- 
eration and determination by this record. The court sustained a 
demurrer to the plea of intervention, filed by Randall & Randall 
and Woods & Wilkins, in which they claim that they had been 
employed by appellant Stewart to prosecute this suit against ap- 
pellee, and, as compensation for their professional services in that 
behalf, they were to have one-third of the amount recovered. That 
this agreement was well known to appellee, who, with the intent to 
defraud them, without their knowledge or consent, entered into and 
made the agreement with appellant Stewart, compromising and 
settling the case, claiming that Stewart was insolvent, and that they 
had not received any part of the money paid to him by appellee; 
and therein sought to prosecute the case to judgment, and prayed 
for a recovery in their own behalf to the extent of one-third the 
amount of damages accruing to Stewart from the injury. The 
grounds of the demurrer were: 1st. That no cause of action was 
asserted by the plea of intervention. 2d. That the asserted contract 
between intervenors and Stewart was champertous and void. 

In G., H. & 8. A. R. R. Co. v. Freeman, 57 Tex., 156, the question 
of the assignability of an unliquidated claim for damage was very 
thoroughly considered, and it was there held that, if the claim was 
such as would survive to the executor, it would be the subject of 
sale and assignment, but if it was such claim as would not survive 
to the executor, then it would not be the subject of assignment. 

If the injury in this case had resulted in the death of Stewart, it 
is quite clear that the claim for damage, asserted in the petition, 
would not have survived. True, our constitution and statutes give 
aright of action to certain relatives for the loss to them occasioned 
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by the party’s death. But the claim for personal injuries, as ag. 
serted in the petition, would have died wlth the party. 

As the claim was not assignable it could not be made available ag 
a security by an assignment of an interest therein, or otherwise, 

Hence it results that the demurrer was correctly sustained upon 
the ground that no right of action was shown to exist in behalf of 
the intervenors. 

Upon the other question raised by the demurrer, it is sufficient to 
remark that the right of attorneys at law to contract for a contin- 
gent interest in the subject-matter of the litigation, by way of com- 
pensation for professional services, where it is done in good faith, 
has at all times been recognized in this state. The English statutes 
upon that subject, it has been said, were. never in force in this state. 
Bentinck v. Franklin, 38 Tex., 458. Barratry, as defined in our 
code, was intended to prevent officious intermeddling with suits, or 
to promote litigation, with the intent to distress or harass the other 
party. 

As said by the supreme court of Illinois in Newkirk v. Cone, 17 
lll., 449: “ We are aware of no law or. public policy in this state 
which would deprive a person claiming a right from contracting to 
pay for legal services in vindicating it a stipulated portion of the 
thing or the value of the thing, when recovered, dependent solely 
upon such recovery, instead of paying or contracting to pay abso- 
lutely a sum certain.” 

While it is the policy of the courts to discourage groundless and 
vexatious litigation, the constitution declares that: ‘* All courts shall 
be open, and every person for an injury done him in his lands, goods, 
person or reputation shall have remedy by due course of law.” 

The policy that dictated the English statutes had for its object 
the protection of the poor against the wealthy and influential, when 
their rights formed the subject of litigation before the courts. Here 
the conditions of society in a great measure are very different. To 
enable the poor in many cases to secure an adjudication upon dis 
puted rights, it is necessary that the right of the attorney to con- 
tract for a contingent interest in the subject-matter of the litigation, 
by way of compensation for professional service, should be recog: 
nized. 

In reply to the supplemental answer of appellee setting up the 
written contract with appellant Stewart, whereby this suit was 
settled, and the claim for damages paid, Stewart admitted that he 
had received $1,600 from appellee in satisfaction of the claim for 
damages asserted by the petition; but also claimed that the settle 
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ment had been obtained by the fraud and deceit of Shirley, the 
agent of -appellee. That Shirley induced him to drink to intoxica- 
tion, and while in that condition induced him by various promises, 
deceits, etc., to make the settlement and sign the contract. Also 
that he had retained and used the money paid to him by Shirley, 
was now insolvent and unable to tender back the money, prayed 
that the purported adjustment and contract be vacated, and he be 
permitted to prosecute his suit to judgment, allowing a credit upon 
the judgment recovered for the amount received by him. 

The adjustment was had and the contract signed by Stewart on 
the 16th day of September, 1882, and it was set up and asserted 
in appellee’s amended answer, filed in this suit November 3, 1882. 
The first objection by Stewart to that adjustment seems to have 
been September 28, 1883, when he filed his first supplemental 
petition. 

As presented by the record it is not necessary to determine 
whether the condition of intoxication asserted by Stewart, together 
with the alleged deceits practiced upon him by Shirley, were such 
as would authorize the court in granting the relief sought, if prop- 
erly presented, because he alleges that he received the $1,600 as an 
adjustment, and had retained and used the money, and that he can- 
not restore the appellee to its former status. Having received the 
money, if he desired to repudiate the adjustment when he became 
sober, it was incumbent upon him to promptly inform appellee of 
that fact, and to tender back the money received. - But having 
failed to do this he comes into court with soiled hands, and no relief 
can be obtained. ‘“ As he has bound himself,so must he be bound.” 

Our conclusion is that there is no error in the judgment and that 
it ought to be affirmed. 

AFFIRMED. 
[Opinion adopted October 21, 1884.] 





Wison Lumpkin v. E. B. Svrrn, Gvarpran, Er AL. 
(Case No. 1716.) 


1, JURISDICTION — EXECUTOR — WILL.— Article 1948 of the Revised Statutes 
was manifestly intended to enable the executor acting under a will, which 
might withdraw the estate from the jurisdiction of the county court, to have 
the county court determine who were entitled to the entire estate, where the 

will failed to do so, or in what proportions beneficiaries were entitled to take 
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under it, in order that the estate might be turned over to them after the ex- 
ecutor had discharged his trust. "When such a will does provide for the dis. 
tribution of the entire estate, and also a means for its partition, the county 
court has no jurisdiction to pass upon the propriety of its administration 
by the executor, to allow him extra compensation for his services, or to dig- 
charge him from further liability. 


Error from Anderson. Tried below before the Hon. James L 
Perkins. 


T. J. Williams, for plaintiff in error. 
RR. A. Reeves and Greenwood & Gooch, for defendants in error. 


Srarton, Associate Justice.— Wilson Lumpkin was by the will 
of John Murchison, deceased, appointed the executor of his will, 
which provided that his estate should be administered without the 
control of the probate courts. 

Lumpkin qualified, and so administered the estate in accordance 
with the will. 

After having had charge of the estate for about thirteen years, 
on June 20, 1883, the executor filed in the county court for Ander- 
son county what purports to be his final account, in which he stated 
that the four children of John Murchison made legatees by his will 
had died, and that the two minor children of one of them was en- 
titled by inheritance to the estate not disposed of. The name and 
residence of the two minor children were given, and there was a 
prayer for citation to their guardian, who was named. The report 
contains the following statement: ‘“ This executor is also advised 
and believes the powers and duties conferred on him as executor by 
said will are determined and ended except as to filing a report of 
his management of said estate and a settlement with the legal heirs 
thereof, and his discharge. He therefore comes into court and prays 
that this, his said report and final settlement, by the court be heard, 
that said Smith, guardian, be cited according to law, and this ex- 
ecutor be discharged from his trust.” 

There was a full statement of the administration of the estate, 
which showed that there was no personal property on hand of any 
value. 

Under the provisions of the will of Murchjson and the facts 
stated by the executor, all of the estate in his hands would belong 
to the two minor children before referred to, except such part thereof 
as one of the legatees may have conveyed in his life-time to Geo. 
A. Wright, who became a party to this proceeding. 
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There was a prayer by the executor for compensation for his 
services other and above such fees as are allowed to executors by 
the statute. 

There was no prayer for partition of the estate. 

A plea to the jurisdiction of the county court was filed, but does 
not appear to have been acted on by the court. 

The county court examined the final report of the executor, as 
restated under the order of the court, and adjudged that the estate 
was indebted to the executor in the sum of $4,795.82, one-half of 
which was declared to be a claim against the estate of W. D. E. 
Murchison, deceased, who was one of the legatees under the will of 
John Murchison, his father, and that the other half of that sum 
was a claim against the estate of W. H. Murchison, deceased, who 
was also a son of John Murchison and a legatee under his will. 

From this judgment there was an appeal to the district court, in 
which the plea to the jurisdiction of the county court, and to the 
jurisdiction of the district court, was urged and sustained, and an 
order was entered setting aside the judgment of the county court 
and dismissing the cause, and from that judgment the executor 
prosecutes a writ of error. 

The question here presented relates to the correctness of the rul- 
ing of the district court. 

The statute provides that “any person capable of making a will 
may so provide in his will that no other action shall be had in the 
county court, in relation to the settlement of his estate, than the 
probating and recording of his will, and the return of an inventory 
and appraisement and list of claims of his estate. R. S., 1942. 

The will of John Murchison was made under this statute, and the 
executor complied with the requirements necessary to his complete 
qualification. 

This withdrew the estate from the jurisdiction and control of the 
county court, except in so far as some other part of the statute, under 
given states of fact, may have authorized the county court to exer- 
cise jurisdiction over the estate. 

It is not claimed that any other section or part of the statute 
than article 1948, Revised Statutes, authorized the county court to 
exercise jurisdiction over the estate thus by the will of the testator 
withdrawn from it, but it is contended that article 1948 gave to the 
county court power to render the judgment which was rendered. 
That article reads: “If such will does not distribute the entire 
estate of the testator, or provide a means for partition of said estate, 
the executor shall have the right to file his final account in the court 
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in which the will was probated, and ask partition and distribution 
of the estate, and the same shall be partitioned in the manner pro- 
vided for the partition and distribution of estates administered 
under direction of the court. 

If the averments contained in the executor’s application be taken 
as true, and so they must be taken on exception, then the will of 
John Murchison, construed in the light of the facts stated in rela- 
tion to the condition of the estate, does provide for the distribution 
of the entire estate, and does provide a means for partition of the 
estate. 

The manifest purpose of the statute relied on is to enable the 
executor, in case the will does not determine who are entitled to the 
entire estate, or in what proportions those made thereby beneficia- 
ries are entitled, to have determination of such questions made by 
the county court, in order that he may turn the estate over to those 
entitled thereto. 

The application in this case does not ask for a partition, nor in 
any wise seek it; its sole purpose seems to have been to have an 
adjudication by the county court that the estate had been properly 
administered; to have that court allow to the executor what was 
termed extra compensation for his services, and to have a decree 
discharging him from further liability. 

Of those matters, under the will, the county court had no Jjuris- 
diction, and the district court correctly so held. 

We see no reason why the cost incurred through an unauthorized 
proceeding should be charged against those who resisted it, and the 
court below did not err in refusing so to tax it. 

The judgment of the district court is affirmed. 

AFFIRMED. 

[Opinion delivered October 21, 1884.] 





I. & G. N. R’y Co. v. Susan A. Smira. 
(Case No. 1708.) 


1, NEGLIGENCE — RarLway Company.— Though ordinarily it is true that those 
operating a railway train have a right to assume that one on the road track, 
in the direction the train is going, will step from the track in time to avoid 
injury, yet if the person on the track be deaf, and that fact be known to 
those operating the train, they cannot act on such assumption, but they 

are then required to use such diligence as will best protect him from injury. 
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9, Same.— The original negligence of one injured by a moving train does not 
excuse the company from care and watchfulness on their part, when they 
know that his dangerous position is due to an infirmity like deafness, idiocy, 
incapacity to move, or want of appreciation of the impending danger, as in 
the case of an infant of tender vears. 

8, DAMAGES — CHARGE OF COURT.— When exemplary damages are not claimed, 
it is not error for the court to fail to give a charge distinguishing between 
actual and exemplary damages. 


ArreaL from Smith. Tried below before the Hon. Felix J. 
McCord. 

Suit by the surviving wife of Thomas Smith, against the appel- 
lant, for damages resulting from the alleged negligence of the com- 
pany and its employees. The facts as stated in the petition will be 
found in the opinion. The verdict and judgment were for the 
appellee for $8,000. 


W. S. Herndon, for appellant, cited: G., H. & 8. A. R’y Co. o. 
Bracken, 59 Tex., 74; H. & T. C. R’y Co. v. Booyer, Tex. L. Rep., 
vol. 3, p. 11; I. & G. N. R. R. Co. v. Graves, 59 Tex., 330; Zimmer- 
man vw. R. R. Co., 2 Am. & Eng. R. R. Cases, 191, 212; Louisville, 
etc. R. R. Co. v. Cooper, 6 Am. & Eng. R. R. Cases, p. 6; R. R. 
Co. v. Pure, 6 Am. & Eng. Rt. R. Cases, p. 27. 


Robertson & Finly and 7. O. Woldert, for appellee. 


Wii, Cuter Justrice.— The statement of facts has been stricken 
from the transcript in this cause upon motion of the appellee. We 
can therefore consider only such assignments of error as do not de- 
pend for their support upon the evidence introduced upon the trial 
below. 

The first assignment calls in question some of the allegations of 
the petition as being insufficient in law to entitle the plaintiff to a 
recovery. The proposition under this assignment is to the effect 
that these allegations show that contributory negligence on the part 
of the deceased was the proximate cause of his death. 

To determine this we must take all the allegations of the petition 
as to the cause and manner of the death in connection, and construe 
them together. It is alleged that Smith, the deceased, was deaf, and 
that at the time of the accident he was walking upon the railroad 
track of the defendant company, which had been laid upon and 
along a public street in the city of Tyler. This street is stated to 
have been between the residence and the place of business of the 
deceased, and that it was necessary for him to cross and make use 
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of it in going from one to the other; that at the time the accident 
occurred it was about dark; that a train, which consisted of an en- 
gine and tender, and a box car before and one behind them, was 
running along the track in the direction of the deceased and follow- 
ing him; that this train was being backed, and was going at-the 
speed of fifteen miles per hour, a greater rate than was allowed by 
the laws of the city of Tyler; that there were no lights upon the 
train, and no signals were given to warn Smith of his peril; and 
that he being ignorant of the approach of the train, and using all 
necessary precaution on his part, was run over by the train and in- © 
stantly killed. 

It was further alleged that Smith did not hear the approach of 
the train, and that although his deafness was well known tothe very 
agents and employees of the company who were running the train, 
and although they knew that-the deceased was in the way of the 
train and unable to hear or know of its approach, they continued to 
run at the same high rate of speed until they ran over and killed 
him. 

It is doubtless well established law that the persons operating a 
railroad train, seeing one upon the track in the direction it is going, 
have a right to presume that he will step off in time to avoida 
collision. They have a right to presume that the principle of self- 
preservation will impel the trespasser to seek a place of safety and 
not await what must result in serious injury if not in death. If, 
however, the person on the track be deaf, and unable to hear the 
noise of the train, he cannot be expected to provide for his own 
safety so promptly and certainly as one in full possession of all his 
senses. This fact should, of course, make him the more careful to 
avoid being placed in a situation likely to render him liable to an 
injury from which others would be exempt. But what are the 
duties and responsibilities of the railroad company in such a case? 
If unaware of the person’s infirmity, they cannot be expected to 
treat him differently from other like trespassers upon their track. 
They may presume that he will step off in time to prevent 
being struck by the train, and they would be required to give him 
only such warniug as would reasonably alarm his fears and cause 
him to leave the track. But if the employees in charge of the train 
know that the party is deaf, and not able to hear the ordinary noise 
of the train, their duty becomes entirely different. The presump- 
tion that he will leave the track, which excuses the company in 
other cases, does not exist and they have no right to act upon it, but 
must use all proper precautions demanded by the situation; and, if 
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they do not, they will be liable for the consequences, notwithstand- 
ing the original negligence of the deaf person in attempting to 
walk the track of the railroad. Any infirmity of one traveling 
upon the track or lying upon it, known to those in charge of the 
particular train, requires such diligence on the part of the company 
as will best protect him from harm. The original negligence of the 
person injured does not excuse the company from care and watch- 
fulness on their part, when they know that his dangerous position 
js due to an infirmity or disability, deafness, idiocy, incapacity for 
moving, or want of appreciation of the danger as in case of an 
infant of tender years. 

If the negligence of the company occurs after they are aware of 
the dangerous condition of such party, their employees managing 
the cars being fully aware of the infirmity of the party imperiled, 
they are responsible for the damages suffered by him. Much 
stronger is the case against the company when, under such circum- 
stances, the damages ensue from their wilful negligence or gross care- 
lessness. 

These principles are borne out by the books, and reference is 
made to a few of the authorities in which they will be found well 
sustained. H. & T. C. R. R. Co. v. Smith, 52 Tex., 178; Frech ». 
Phila., etc., R. Co., 39 Ind., 574; Yarnall v. St. Louis, etc., R. R. Co., 
10 Am. & Eng. R’y Cases, 726; Beems, Adm’r, v. Ch., R. I. & Pace. 
R. R. Co., 6 id., 222; Swigert v. Hannibal & St. L. R. R. Co., 9 
Am. & Eng. R. R. Cases, 822; Louisville, etc., R. R. Co. v. Cooper, 
Adm’r, 6 id., 5. 

The petition shows that Smith was deaf, and perhaps negligent 
in walking upon the track when he was liable to be injured by a 
moving train. But it shows also that the employees of the com- 
pany in charge of the train were well aware of his deafness; saw 
him walking on the track and liable to be run over and killed by 
reason of not being able to hear the train coming towards him; that 
they took no precaution whatever to save his life; gave no alarm; 
exhibited no lights, did not slacken their speed, much less attempt 
to stop altogether; but, in the exercise of gross carelessness, con- 
tinued to back the cars at the rate of fifteen miles an hour until 
they struck and killed the deceased. We think that, taking all the 
allegations of the petition in connection, a sufficient case of negli- 
gence on the part of the company is made out to have occurred 
after they knew of the danger to which Smith was subjected on 
account of his deafness, and the movement of the train towards 
him, and that the petition showed a good cause of action, and the 
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demurrers were properly overruled. The charge of the court com. 
plained of in the fifth assignment of error was in accord with 
these views, and was correct under the allegations of the petition, 
For want of a statement of facts we cannot pass upon its applica- 


bility to the evidence in the cause. 

The petition does not show that exemplary damages were claimed 
by the plaintiff. It was not, therefore, the duty of the court to give 
any instructions upon that subject, or to distinguish between ex- 
emplary and compensatory damages. If the defendant had desired 
to have the claim for damages more specifically alleged, it should 
have specially excepted to the petition; and if it had desired the 
charge to be more specific on this subject, it should have asked 
special instructions of the court. 

There are no other errors assigned of which we can take notice 
in the state of the record, and the judgment is affirmed. 


AFFIRMED, 
[Opinion delivered October 21, 1884.] 





I. & G. N. R’y Co. v. C. R. Hassett. 
(Case No. 1699.) 


1, RAILWAY PASSENGER.— A passenger who takes passage on a through train, 
with notice that under the regulations of the company the train will not stop 
at a designated intermediate point, cannot require the train to stop at such 
point to enable him to get off there. If, in ignorance of such regulation, 
he takes passage on a through train, with a ticket to a station at which the 
train will not stop, the company has a right to correct his mistake at any reg- 
ular stopping station for that train, before reaching the station desired; and 
if, being informed of his mistake, after being afforded an opportunity to 
quit the train at a regular stopping station and wait for the proper train, he 
refuses to do so, the conductor of the train may put him off in a proper 
manner, 

2. EvipENcE.— Evidence of general notoriety at a designated place, of the cus- 
tom of a railway company in running its trains, is not admissible against 
one who does not live at that place, and is not shown to have had the means 
of acquiring such general knowledge as may be possessed by residents of 
the place. 

8. CONTRIBUTORY NEGLIGENCE.— One who receives injury in jumping from a 
moving railway train, and who jumps therefrom because ordered or directed 
so to do by a conductor who is ejecting him, cannot be charged with con- 


tributory negligence, 


Apres from Anderson. Tried below before the Hon. Peyton 
Edwards. 
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Suit by C. R. Hassell against the International & Great Northern 
Railroad Company for damages for personal injuries received in 
being wrongfully ejected from a passenger train, near Palestine. 
The ‘appellant set up as a defense that it was not guilty as charged ; 
that appellee was wrongfully on the train, and that he contributed 
to or caused the injury received. The case was tried on the 3d day 
of December 1883, and resulted in a verdict and judgment for ap- 
pellee for $600. 

The important facts are stated in the opinion. 


John Young Gooch, for appellant, cited: Beauchamp vw. I. & G. 
N. R’y Co., 56 Tex., 249; Thompson’s Carrier of Passengers, p. 66; 
Pittsburg, etc., R. R. Co. v. Nuzum, 50 Ind., 141; Barker v. New 
York R. Co., 24 N. Y., 599: Wade on Notice, sec. 8: Heerwaes »v. 
Ellsworth, 64 N. Y., 159; G., H. & 8. A. R’y Co. v. Bracken, 59 
Tex., 73; 59 Tex., 331; 51 Tex., 189; 50 Tex., 254; 49 Tex., 573; 
59 Tex., 373; R. R. Co. v. Aspell, 23 Pa. St., 147; 4 Am. and Eng. 
R. R. Cases, 574. 


Word & Glenn, for appellee. 


Srayron, Associare Justice.— In so far as it was necessary to do 
so, the charge of the court below clearly informed the jury as to 
the rights of the respective parties on each ground of action em- 
braced in the petition. 

One ground of action was the failure of the appellant to carry 
the appellee from Jacksonville to Elkhart on the train on which he 
started from the former place. 

The other ground of action was that the conductor ejected the 
appellee from the train on which he left Jacksonville, in an improper 
manner, from which he alleged injury. 

Under the uncontroverted facts presented by the record it does not 
become necessary to determine whether the contract made between 
the appellee and the person who was acting as ticket agent in the 
appellant’s office at Jacksonville was binding on the appellant or 
not. To that person the cost of passage to ‘Elkh: irt was paid, and 
the appellee received in good faith a ticket from him, which on its 
face was good, and entitled him to be carried from Jacksonville to 
Elkhart. After paying for and receiving a ticket, bearing the signa- 
ture of the proper officer of the company, in good faith he entered 
the car of the appellant, believing, as he had been told by the per- 


son who sold him the ticket, that on that train he could go to Elk- 
hart. 
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After he entered the train and the journey began, the conductor 
recognized the validity of the ticket which he held, by receiving 
it as an evidence that the holder of it was entitled to and had com- 
menced a journey paid for and evidenced by it. These facts made 
the appellee a passenger on the appellant’s train, and not a mere in- 
truder or trespasser. Such would have been his character if he had 
held no ticket at all, if he entered the car of the appellant in good 
faith intending to make the journey and to pay his passage. 

The court instructed the jury, among other matters, as follows; 
“The proof shows that the railroad company runs two daily trains 
between points named in plaintiff’s ticket, and the regulation that 
one of these trains shall not stop at all stations is a reasonable regu- 
lation and one they had a right to make, and a passenger who 
travels on said road with notice of such regulation cannot get on a 
through train and demand to be carried to a point at which said 
through train does not stop, even if he has a ticket to such point, 
unless he goes on the train by direction of the railroad’s agents. If 
the person who acted as agent, and sold the ticket, directed the plaint- 
iff to get on the through train, he had the right to get on said train 
and travel upon it; but if, after getting on, he was, at a regular 
station, notified that the train would not stop at Elkhart, it was his 
duty then to get off and take the proper train; for if the railroad 
agent at Jacksonville made a mistake, the railroad had a right to 
correct the mistake at any regular stopping station for that train. 
If, then, he was informed at Palestine of the mistake, it was his 
duty to get off, and if he did not doso, the conductor had a night 
to put him off in a proper manner.” 

There was no question made as to the right of appellee to a pas- 
sage on the other train, from Jacksonville to Elkhart, on the ticket 
which he held,— that right was recognized. 

Under the facts of the case we » believe that the charge of the 
court correctly presented the law of the case; and that in so far as 
it made the right of the appellee, in any respect, to depend upon 
the act of the person who was in the ticket office of appellant, 
assuming to discharge the duties of its agent, and from whom be 
purchased the ticket on which he was trave ling, even if incorrect, 
could not have prejudiced the appellant; for the uncontroverted 
facts showed that the appellee was informed at Palestine that the 
train on which he was, under the regulations of the road, would not 
stop at Elkhart, and that the following train would, and that he was 
requested to wait for that train. 

The jury was also fairly instructed, under such a state of mie 
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that it was not thereafter wrongful to eject the appellee from the 
train, if this was done in a proper manner. 

The other parts of the charge carefully presented to the jury the 
right of the appellee under his several causes of action, and unless 
the jury disregarded the charge, which cannot be presumed, they 
could not have embraced in their verdict damage for failure to 
transport the appellee to Elkhart on the train which he boarded at 
Jacksonville. 

There is no evidence that the appellee had notice at the time he 
boarded the train at Jacksonville that it would not stop at Elkhart, 
and the court correctly ruled that evidence that such fact was gen- 
erally known at Jacksonville was not admissible to show notice to 
the appellee, who did not live at Jacksonville, and who was not 
shown to have had the means of acquiring such knowledge as may 
have been generally in the possession of those who did live there. 

The right of the appellee to recover damage which may have re- 
sulted from his ejectment from the car was clearly presented to the 
jury by the charge of the court, which informed the jury, after 
having correctly instructed them as to the right of the appellant to 
eject the appellee in a proper manner, “if the ejection was by the 
use of unnecessary force, or he was injured in getting off by the 
carelessness of the conductor, without any fault of his own, then 
you will give him such damages as will compensate the injuries he 
received in getting off or being forced off, not to exceed $2,000.” 

There is a direct conflict in the evidence of the conductor and 
the appellee in reference to the manner in which he was put off of 
the train. 

The conductor stated that after conducting the appellee to the 
steps of the car, the appellee was about to leap from the car while 
still moving slowly, and that he told him not to jump, that the 
train would stop, and that, disregarding this instruction, the appellee 
leaped from the train while moving slowly. 

The appellee, however, stated that while the train was moving 
slowly the conductor said to him, “now is your time, jump,” and 
that he did so, from which resulted the injuries of which he com- 
plained. 

Under such a state of facts a judgment cannot be reversed on the 
ground that the verdict was contrary to the evidence, unless it be 
the law that one who leaps from a moving train, when instructed to 
do so by the conductor, as matter of law may be charged with con- 
tributory negligence. 

We do not so understand the law to be. Kline v.0. P. R. R. Co., 
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37 Cal., 400; McIntyre v. N. Y. C. R. R. Co., 37 N. Y., 288; Whar. 
ton on Negligence, 369, 371; Shearman & Redfield on Negligence, 
“282, 283. 

It was for the jury to determine whether or not, under the facts 
existing at the time, the appellee used that care which a prudent 
man under like surroundings would use. 

It is true that the appellee stated that he thought the leap danger- 
ous, but, even though this was true, if the alternative of jumping 
from the car while in motion, or of being ejected from the car while 
in motion, was presented to him, it cannot be claimed as matter of 
law that his election was not that most likely to be attended with 
the least danger, nor that thus electing and leaping from the car 
was negligence per se; in reference to this matter the court in- 
structed the jury as follows 

“The plaintiff Hassell must be himself not to blame in jumping 
from the train while in motion of his own accord; and to recover 
for being injured in jumping from the train while in motion it must 
appear that he used ordinary care himself in not jumping until he 
was forced to do so by the conductor, or after some act by the con- 
ductur showing an immediate intention of ejecting him forcibly.” 

There was evidence tending to show that it was the intention of 
the conductor forcibly to eject the appellee from the cars at the 
time he leaped, and there was evidence directly tothe contrary; 
upon this evidence the jury found in favor of the appellee, which 
includes a finding that he exercised due care, and we cannot say 
that the finding is so manifestly against the evidence as to authorize 
this court to set it aside. 

There is no error found for which the judgment should be re- 
versed, and it is affirmed. 

AFFIRMED. 

[Opinion delivered October 21, 1884.] 





INTERNATIONAL & Great Nortn. R. R. v. Satire Dawson Er AL 
(Case No. 1727.) 


1, Contract — RAILWAY COMPANY.— The present weight of authority is to the 
effect that a railway corporation can bind itself to maintain gente > 
permanent depot at a particular place. T. & St. L. R. Co. », Robards, 60 
Tex., 545; Morawetz on Private Corporations, sec. 209; pater Brice’s 
Ultra Vires, secs. 103 and 108, cited. 
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9, PLeapING.— An action can be maintained for the value of certain land con- 
veyed to a railway company, the consideration being a parol agreement 
between the grantor and the company that the latter’s depot should be per- 
manently located in the southern part of a certain city, the railroad having 
afterwards removed its depot from that location. 

8, EvIDENCE — DrEep.— Parol evidence in certain limited cases is admissible to 
show the existence of an oral agreement precedent to the attaching of any 
obligation under a written contract. \vharton on Evidence, sec. 928; R. R. 
Co. v. McKinney, 55 iex., 176; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. 
v. Garrett, 52 Tex., 133; Wooters v. R. R. Co., 54 Tex., 294, cited. 

4, Verpict — EXCESSIVE DAMAGES.— This court will not disturb a verdict on the 
sole ground that in its opinion the proof was not sufficient to support it, 
when it appears that there was lawful evidence on which to base such ver- 
dict. 


Arrxvat from Smith. Tried below before the Hon. Felix J. Me- 
Cord. 

The substance of this cause of action, as gathered from the plead- 
ing, is that plaintiff Sallie Dawson, joined by her husband, conveyed 
to defendant, the I.& G.N. R. R. Co., tw elve acres of ground; that, 
at the time of making this conveyance, a parol agreement was made 
between them, which was the consideration for the deed, that de- 
fendant should permanently locate its depots in the southern part 
of the city of Tyler; that thoy were accordingly so located, but 
afterwards removed, wherefore plaintiffs sue for the value of the 
twelve acresof land conveyed. 

To plaintiffs’ cause of action defendant interposed general de- 
murrer, special exceptions, general denial and a plea of two years’ 
limitation. Upon the trial judgment was rendered for plaintiffs for 
$800, from which this appeal is prosecuted. 


Whittaker & Bonner, for appellant. 
Tios. W. Dodd, for appellees. 


West, Assoctare Justice.— There was no error committed by the 
court, in its rulings on the testimony, referred to in the appellant’s 
bills of exceptions. The evidence was clearly admissible. 

As to the main question in the case, the present weight of au- 
thority is to the effect that a railroad corporation can, by contract, 
bind itself to perpetually maintain a permanent depot at a particu- 
lar place. 

This point was considered, and so decided by this court, in the re- 
cent case of Tex. & St. L. R. R. Co. v. Robards et al., 60 Tex., 545, 
546, 


Some of the cases bearing on the point are there collected. 
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The following authorities on the subject may also be consulted; 
Morawetz on Priv. Corp., sec. 209, and cases there cited; Green's 
Brice’s Ultra Vires, 103 and 108, and pp. 42, 65, 384; also Potter on 
Corp., 2 vol., sec. 506 et seq. 

Under the circumstances of this case, as set forth in the amended 
pleadings of the appellees, we are not prepared to say that the dis. 
trict court was in error, under the present state of the authorities, 
in holding that the action could be maintained under the special 
facts of this case as disclosed by the pleadings as amended. We 
are not prepared, however, to extend the rule, on this subject, as 
there laid down. 

Whilst it is true that parol evidence may, in a certain limited class 
of cases, be resorted to for the purpose of proving the existence of 
an oral agreement, precedent to the attaching of any obligation 
under the written contract, it is equally true that such proof must 
be directly to the point, and must be clear and convincing in its 
character. Wooters v. IL & G.N. R. R. Co., 54 Tex., 294; Whar. 
ton’s Ev., secs. 928, 1040, 1042, 1050; H. & T. C. R. R. Co. vw. Me 
Kinney, 55 Tex., 176; R. R. Co. v. Garrett, 52 Tex., 153; It. R. Oo, 
v. Pfeuffer, 56 Tex., 66. 

The amount found by the verdict appears to be large, and under 
the very conflicting evidence as to the market value of the twelve 
acres under consideration, and the great conflict in the testimony 
as to the extent of the damage to the appellees occasioned by the 
removal of appellant’s depot a short distance from the point origi- 
nally designated, the district judge would have been justified in set- 
ting the verdict aside and in awarding a new trial. 

This special matter as to the verdict appears, however, to have been 
brought particularly and fully to his consideration on the presenta- 
tion of the motion for new trial. He concluded that the verdict, on 
the whole, was warranted by the evidence, and as there was no ma 
terial error committed in the charge of the court, or in declining to 
give the instructions asked, we do not feel authorized here in 
disturbing the finding of the jury, when it appears that there was, 
in fact, before the jury, lawful evidence upon which their verdict 
could be based. 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered October 21, 1884.] 
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Ep. Suarp et At. v. Scummpr & Zerrauer. 
(Case No. 1710.) 


1. INJUNCTION — PLEADING.— Though judgment may have been rendered in a 
proceeding wherein the writ, or service of process on the party, may have 
been illegal, equity will not interfere to set the judgment aside, unless it is 
made to appear that the result would be different on another trial from that 
already reached by the judgment. Citing Schleicher v. Markward, 61 Tex., 
108, To make this appear, when the remedy is sought by injunction, the 
petition should state facts which would constitute a good defense to the 
original action. The facts must be stated, and not the conclusions of 
the pleader, and when conclusions alone are given, though sworn to in the 
application for injunction, the writ should not issue. 

9, SURETIES ON INJUNCTION BOND — PLEADING — NoTiIcge.— The sureties on an 
injunction bond are bound to take notice of an original answer, made in 
reply and in reconvention to a pleading filed by their principal in instituting 
the suit, and they are charged with knowledge of all future legitimate 
amendments to such answer, properly filed in court. 

$, Same.— The fact that the amended answer may have prayed for service on 
the surety, which was not made, does not affect the*rule as above stated. 

4, ASSIGNMENT OF ERROR.— The assignment of error to the admission of evi- 
dence must rest upon the very objection taken to it in the court below. 

§, EvIDENCE — PRACTICE.— The supreme court will not reverse a judgment ren- 
dered in a cause tried without the intervention of a jury on account of 
illegal evidence, when there was other and competent evidence to the same 
fact. 


Error from Anderson. Tried below before the Hon. James J. 
Perkins. 

This was a proceeding by Sharp, by injunction, to restrain the 
sheriff of Bosque county from selling certain sheep and land, under 
a judgment rendered in 1879 in favor of defendants in error, and 
against J. A. Robinson, Ed. Sharp e¢ al. The ground for injunction 
was that in the suit of defendants in error against Julius A. Robin- 
son, Ed. Sharp and others, Ed. Sharp was never cited or notified in 
any way to answer; that he never appeared or authorized any one 
to appear for him, and had no knowledge of the pendency of the 
suit in which judgment had been rendered and execution issued 
against him. Sharp filed a supplemental petition, in which he re- 
peated in substance the averments in his original petition, and added 
that he had a good defense to the former suit, without stating in 
what that defense consisted. J. A. Solomon and R. Lessing signed 
the injunction bond of Sharp as his sureties. The defendants in 
error filed their answer and cross-bill against Sharp and the sureties 
on his injunction bond, praying for judgment in reconvention for 
damages to the amount of their judgment enjoined, and ten per 
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cent. damages for delay. The defendants in error filed their first 
supplemental answer, in which they denied under oath that Ed, 
Sharp had any equities in his petition, ete. The defendants filed 
their written motion to dissolve the injunction, and the injunction 
was dissolv ed on condition that defendants in error would execute 
a refunding bond, and their exceptions to Sharp’s supplemental peti- 
tion were also sustained. The plaintiff Sharp declined to amend, 
and the cause was continued at the instance of defendants in error 
to be heard on their cross-bill and plea inreconvention. In vacation 
defendants in error filed an amended answer, cross-bill and plea 
in reconvention, and prayed that Sharp and his sureties might be 
duly served with copies of same. No leave had been obtained for 
the filing of the amended answer, hence, perhaps, the request of 
service. On the issues tendered in the last answer, and the answer 
of Sharp and Lessing thereto, the case was tried, when the exceptions 
of Sharp and Lessing to the answer were overruled, and the judge 
without a jury found: ist. That Ed. Sharp was not entitled to re- 
cover. 2d. That all the defendants in the suit, the judgment in 
which was enjoined, were now insolvent, and that said Sharp be- 
came insolvent since the injunction was sued out. 3d. That the in- 
junction was sued out by plaintiff Sharp in part for delay, but not 
for delay only, and therefore no damages were awarded. 4th. That 
plaintiff Sharp and the sureties on his injunction bond, Solomon and 
Lessing, have combined and colluded and acted together to hinder, 
delay and defeat Schmidt & Zeigler in the collection of their 
judgment, debt and costs against Ed. Sharp and others, and had sue- 
ceeded. 5th. That by the suing out the injunction Schmidt & Zeigler 
had been damaged in the full sum of their judgment enjoined, re- 
maining unpaid, and costs, as follows: principal and interest of the 
judgment amounting to $2,211, for which sum judgment was 
rendered. 


RR. A. Reeves and Anderson, Flint & Anderson, for plaintiff in 
error. 


T. B. Greenwood, for defendant in error. 


Wir, Curer Justice.— The injunction in this case was dissolved 
upon two grounds: 1. Because the petition did not state the char- 
acter of the defense which the plaintiff in injunction alleged he 
could establish against the judgment enjoined; and 2. Because all 
the material allegations of the petition had been denied in the 
answer. 
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If either of these grounds is shown by the record to have existed, 
the injunction was properly dissolved. 

It is fully established by our own decisions, “ that notwithstanding 
an illegal writ or service of process, a court of equity will not inter- 
fere to set aside a judgment until it appears that the result will be 
different from that already reached.” Schleicher v. Markward, 61 
Tex., 103; Kitchen v. Crawford, 13 Tex., 516. To make this appear 
the petition should aver matters which amount to a good defense to 
the original action. The nature of the defense must be given, so 
that the court for itself may determine the conclusion of law as to 
whether or not it is a good defense, and would produce a different 
result if proved upon another trial. The plaintiff’s oath to such a 
conclusion is not sufficient. 

A defense, too, might in some sense be good, 7. ¢., sufficient to 
defeat the action, and yet not of that class of defenses to let in 
which a judgment will be set aside. It has always been the rule 
that when a judgment is sought to be reopened for any cause, in 
order to permit a defense to be made, which the defendant was pre- 
vented from proving upon the trial in which the judgment was 
obtained, the nature of the defense must be shown to the court. 
Foster v. Martin, 20 Tex., 118; Contreras v. Haynes, 61 Tex., 103; 
Johnson v. Templeton, 60 Tex., 238. The case of a judgment ren- 
dered upon defective or illegal service of process is no exception to 
the general rule. 

The petition in this case merely stated that the plaintiff had a 
good defense to the action in which the judgment was obtained. 
The court having sustained a special demurrer on the ground that 
the character of defense was not alleged, and the plaintiff, upon 
leave for that purpose given, having declined to amend, the court 
properly dissolved the injunction and directed execution to issue 
upon the judgment temporarily enjoined. 

It was not necessary to serve Solomon with notice of the amended 
original answer filed May 15, 1884. The sureties upon the injunc- 
tion bond were practically parties to the suit, and liable to have any 
judgment rendered against them which was authorized by the plead- 
ings and proof, at least to the extent of their bond. The extent of 
their liability upon a mere dissolution of the injunction was ten 
per cent. upon the amount released by the dissolution as damages 
for delay. R.S., art. 2894. But by appropriate pleading in recon- 
vention on the part of the defendants, and proof of the necessary 
facts, judgment might be given against them to the limit of their 
liability upon their bond. Tex. & N. O. R’y Co. v. White, 57 Tex., 135. 
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The defendants, in their original answer, claimed a judgment 
against both principal and sureties for a greater amount than the ten 
per cent. damages allowed for delay, and attempted to set up facts 
which would entitle them to such a judgment. But the case made 
was an imperfect one, and the amendment of May 15, 1884, was in. 
tended to supply its defects and add facts which had occurred sinee 
the original amendment had been filed. The sureties were bound 
to take notice of the original answer, which was in reply and recon- 
vention toa pleading they themselves had aided in bringing into 
court, and to which they were parties, and, of course, were charged 
with knowledge of all future legitimate amendments to such an- 
swer, properly filed in court. The fact that the amended answer of 
April, 1884, asked for service upon the defendants can make no dif- 
ference. This amendment was irregularly filed, and was wholly 
superseded by that of May 15, 1884, which came in by leave of the 
court in term time. We think, therefore, that Solomon was as 
much bound to take notice of this amendment, without service of 
process, as was his co-surety, who had been duly summoned to an- 
swer the pleading filed in April during vacation. 

We do not see by the record that any objections were taken below 
to the admission of Jenkins’ and Whitworth’s testimony for want 
of service of the interrogatories upon Solomon. It shows that 
Solomon was not served, but, if he did not object, the court had no 
authority to exclude the depositions of its own motion. 

The objection raised below to Gooch’s evidence, as well as to a 
portion of Quarles’, was, that it tended to disprove matters set up 
in the supplemental petition to which the court had sustained excep- 
tions. Lut it was also pertinent to the question of whether or not 
the injunction was sued out for delay, and as such was admissible. 
If some of Gooch’s and Quarles’ evidence was of a hearsay char- 
acter, or of declarations made by Sharp not binding upon his sure- 
ties,— which questions herein it is unnecessary for us to pass upon,— 
no objection seems to have been made to the evidence on these 
grounds. We cannot take notice of objections made for the first 
time in this court. The assignment of error to the admission of evi- 
dence must rest upon the very objections taken to it in the court 
below. It may be added that so far as Quarles’ evidence relating 
to Sharp’s admission as to the value of the sheep is concerned, if it 
had been objected to upon grounds sufficient to exclude it, its ad 
mission by the court would not have been error for which the judg- 
ment would have been reversed. There was other evidence showing 
that the sheep were worth the original judgment and interest, and 
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this court will not reverse for the admission of illegal testimony to 
a fact, when the case is tried by the judge alone, where there is 
other sufficient testimony to establish such fact. 

The copies of deeds admitted in evidence were objected to because 
inadmissible under the cross-bill, and because Lessing was nota party 
to them and not connected with them by the evidence. These are 
not the objections taken to them here, but it is assigned as error that 
they should not have been admitted because Solomon had no notice 
that they would be offered in evidence. In the reasons already 
given it is clear that this objection, interposed for the first time in 
this court, cannot prevail. 

The court correctly gave judgment for the amount enjoined, to- 
gether with interest and costs. It having been abundantly proved 
that the sheep were worth enough at the time of the levy to pay the 
principal, interest and costs of the original judgment, this was the 
amount in which Schmidt & Zeigler were damaged by the acts of 
Sharp and his sureties in depriving them of the benefit of the levy. 

This disposes of all such assignments of error as are of sufficient 
importance to claim our attention. There is no error in the judg- 
ment, and it is affirmed. 

AFFIRMED. 

[Opinion delivered October 21, 1884.] 


Tue H. & T.C. R’y Co. v. Henry Rover. 
(Case No. 1610.) 


1, FELLOW-SERVANTS.— When several serve the same employer, work under the 
same control, derive their authority Pad compensation from the same com- 
mon source, and are engaged in the same general business, they are, in con- 
templation of law, fellow-servants, though their labor may be performed in 
different departments of the same common service. Following Dallas v, G., 
Col. & 8. F. R’y Co., 61 Tex., 196, and cases there cited. 

2. FacT CASE.—See opinion for facts to which the above applies. 

8. CHARGE OF CoURT.— The charge of the court should always have an applica- 
tion to facts in evidence bearing on issues raised by the pleadings, and should 
not give the law on a hypothetical case not made by the evidence, for such 
a charge is calculated to mislead the jury. 

4, FELLOW-SERVANTS — SUNDAY.— Persons who are fellow-servants of a railway 
company do not, in view of the rule which affects the liability of the com- 
pany to one of them who may be injured by another one, cease to be such 
because the work on which they were employed at the time of the injury 
was being done on the Sabbath. The fact that the work was not of that 
character allowed by law to be done on the Sabbath does not affect the ques- 
tion, 
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Error from Dallas. Tried below before the Hon. Geo. N. AL 
dredge. 

The opinion sufficiently states the facts. The verdict was against 
the company for $4,000. It was contended that the injury was in- 
flicted on plaintiff at a time when plaintiff was not actually engaged 
in service, and when his time was his own, and that it was the re. 
sult of the negligence of the manager of the train in not giving 
signals. 


RR. De Armand, for plaintiff in error. 


Crawford & Crawford, for defendant in error, cited: Baird », 
Petit, 70 Pa. St. Rep., 477; Packet Co. v. McCue, 17 Wall., 508; 
Wood’s Master & S., sec. 404; Thompson on Neg., 1046, sec. 43; 60 
Til., 170; 14 American R., 32; Penal Code, art. 183; McGarth », 
Merwin, 112 Mass., 467; 17 Am. Rep., 119; 9 Bush, 566; 3 Head 
(Tenn.), 638. 


satin AssocIATE J USTICE.— zee testimony offered for the plaint- 
iff, which is not controverted by any which appears in the record, 
tat that the plaintiff was in the ss wil yyment of the railway com- 
panay as section hand, and that he and others, in the pe rformance 
of the duties which such employment embraced, had been engaged 
in repairing the railway and removing a wreck therefrom, and that 
after having done this they were returning to the section house at 
which they usually staid. 

From the section house to Miller’s Station they had gone towards 
the wreck on a hand-car, but on reaching Miller’s Station they left 
the hand-car and went to the wreck on some train. After the work 
on the wreck was completed they returned to Miller’s Station ona 
construction train, which had orders from the train dispatcher to go 
into Dallas in advance of the mail train. 

On arriving at Miller’s Station, the flat car on which plaintiff was 
traveling was placed on a switch that the men on it might return 
from that place to the station house on the hand-car on which they 
came to Miller’s Station. After that was done, the residue of the 
construction train, which consisted of a locomotive and tender, a 
caboose and one flat car, ran back towards or to the main track in 
order to go into Dallas in advance of the mail‘train, which was near 
and rapidly approaching. On seeing this, the engineer on the con- 
struction train, probably to avoid a collision, ran his train back on 
the switch, and in doing so the construction train ran against the 
car on which the plaintiff was, with such violence as to heavily jar 
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it, whereby the plaintiff was thrown from the car and seriously 
injured. 

No signal was given by the engineer on the construction train 
before running his train on the switch the second time. 

The evidence shows that the engineer in charge of the construc- 
tion train was regarded as a skilful and careful engineer, and there 
jis no evidence of any defect in the train. 

The duties of the plaintiff, under his employment as a section 
hand, are thus stated by the foreman of the section on which he 
was employed: “I was foreman under whom plaintiff worked; he 
was section hand in my gang at the time of said accident. The 
duties of a section hand are to work on and repair his section, and 
in case of a wreck on his section to go and repair it; and in case of 
a wreck on any other section than his, it is his duty to await orders 
to assist in repairing the wreck. It is his duty to go and assist. 
My section hands had no duties or employment connected with the 
ears by which the injury was occasioned at any time or times. 
The section hands did not constitute a part of the working force of 
the train when they were on it. I mean the train which caused the 
accident. There are different construction trains; the section hands, 
when on some of them, had to assist, but this train the section 
hands had nothing todo with. It had its own crew. There were 
no duties of the section hands on or towards this train, as it had its 
own crew, but towards such trains, where they did not have suffi- 
cient crew, the section hands had to assist in loading and unloading 
materials, but they had nothing to do with any other work on it.” 

That under this state of fact, which is not controverted, the plaint- 
iff and those persons engaged in operating the train were fellow- 
servants, we have no doubt. 

This question was fully considered in the case of Dallas v. G., Col. 
& $. F. Ry Co., 61 Tex., 196, and the authorities bearing on it 
are therein sufficiently cited. 

The fact that the plaintiff may not have been charged with a 
duty which rendered it incumbent on him actually to assist in the 
management of the train does not affect the question. All the 
parties were serving the same master, working under the same con- 
trol, derived their authority and compensation from the same com- 
mon source, and were engaged in the same general business, though 
it may have been in different grades or departments of the same 
common service. This made them fellow-servants, and the court in 
a general way so charged. 

The charge of the court was evidently disregarded or misunder- 
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stood by the jury, and their verdict, there being no controversy ag 
to the facts, should have been set aside and a new trial granted on 
the motion of the defendant. 

The court gave the following charge: “If plaintiff received the 
injury complained of at a time when he was not serving the de. 
fendant, but at a time when his service for defendant had ceased, 
and when he was on his own private business, then he would not be 
a fellow servant with train-men in the service of the defendant,” 

Charges should be given with reference to the facts proved. In 
this case there was no evidence tending to prove that the plaintiff 
was not in the service of the defendant at the time he was injured, 
and the petition expressly avers “ that he was a section hand in the 
employ of said defendant,” referring to the time he was injured, 
and to this fact the plaintiff himself testified. 

The charge given was not called for by the facts and was caleu- 
lated to mislead the jury and to cause them to consider an issue not 
before them. 

The injury was inflicted on the 6th of June, 1880, which was 
Sunday, and until about 12 o’clock of that day the hands, including , 
the plaintiff, were engaged in clearing a wreck and repairing a bridge 
and the track of the railway, after which they started and traveled 
on the construction train to “ Miller’s Station,” there to take the hand- 
car to the “Station House.” That this was on Sunday did not 
change the relation which existed between the engineer on the train 
and the plaintiff. They were fellow-servants, nevertheless, in view 
of the rule which affects the question of master’s liability, even if 
the work in which they were engaged was not such as the law per- 
mits to be done on that day, which we do not deem it necessary to 
consider. 

The injury evidently resulted from the act of the engineer, and 
not from the act of the train dispatcher, and it becomes unnecessary 
to consider the relation of that person to the plaintiff. 

For the errors noticed the judgment of the court below will be 
reversed and the cause remanded, and it is accordingly so ordered. 









































REVERSED AND REMANDED. 


[Opinion delivered October 24, 1884.] 
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Tue Tex. & Sr. L. R. R. Co. v. James McCaveuey. 
(Case No. 1724.) 

1, Service.— Service upon one partner after dissolution of the firm, but before 
its liabilities have been liquidated, is sufficient to authorize a judgment 
available against the partnership property. Alexander v. Stern, 41 Tex., 
193, cited. 

9, CREATION OF A LIEN.— The laborer’s lien being a creature of the statute, all 
allegations as to agreements made between a railway company and its con- 
tractors and subcontractor, that a laborer’s lien should exist in favor of the 
latter, are irrelevant, and especially where it is not alleged that the laborers 
were parties to such an agreement. 

8. EQUITABLE ASSIGNMENT.— Where a railway company and its contractors 
agreed with a subcontractor, that, in consideration of his furnishing laborers’ 
board, the amount due for their board should be taken out of their wages, 
and be due the subcontractor and constitute a lien upon the road, the labor- 
ers not being parties to such an agreement, there was not such an assign- 
ment of the claim as would give the subcontractor a laborer’s lien. 

4, SAME — SUBROGATION.— To show that the subcontractor was subrogated to 
the rights of the laborers there must appear to have been an extinguishment 
of the original debt, and to create an equitable assignment in this case the 
debt must have been purchased of the laborers for a consideration satisfac- 
tory to them. 

5, Same.— The assignee must be a party to an equitable as well as a legal assign- 
ment. 2 Jones on Mort., 813 et seq.; 3 Pom. Eq. Jur., § 1211 et seq., cited. 


Arrrat from Smith. Tried below before the Hon. Felix J. Me- 
Cord. 

This suit was originally brought by the appellee, James Mc- 
Caughey, against Coventry, Price & Co. and the Texas & St. Louis 
Railway Company. Coventry, Price & Co. were the contractors for 
the construction of the railroad, and appellee was appointed by them 
to take charge of a boarding-train, and the amount due him for 
furnishing laborers with board was for wages due the latter for 
work done on the road, and deducted by appellants and Coventry, 
Price & Co. from their wages in payment of board due McCanghey. 
The petition also alleged that he was entitled to a laborers’ lien to 
secure the amount due, because the boarding-train was necessary to 
the construction of the road, and that having labored in preparing 
the food and furnishing money in feeding the workmen, he had per- 
sonally alien under the statute. He also claimed an assignment of 
their (laborers’) lien on account of the agreement existing between 
him and the defendants as to furnishing the laborers with board, 
and the amount due thus being deducted out of their wages. Cov- 
entry, Price & Co. made no defense, but the railway company 
answered by a demurrer, and also answered generally and specially. 
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The demurrer was overruled, and a Judgment was rendered by the 
court in favor of McCaughey. 


Herndon & Cain, for appellant. 
Robertson & Finley, for appellee. 


Wiur, Curr Justice.— It was held in the case of Alexander », 
Stern, 41 Tex., 193, that service upon one partner, after the dissolu. 
tion of the firm, and before the liabilities of the firm have been 
liquidated, is sufficient to authorize a judgment available against the 
partnership property. The plea in abatement in the present case, to 
which a demurrer was sustained, did not state that the firm affairs of 
Coventry, Price & Co. had been wound up, and the court, in deter. 
mining the demurrer, was bound to presume that such fact did not 
exist, and under the above decision the demurrer was properly sus- 


tained. 
The waiver of Shoff showed on its face that it was madeasa 
member of the firm of Coventry, Price & Co., and no affidavit of i 


Shoff, showing that he intended only an individual waiver, can give 
it that effect. The plaintiff had every reason to believe, from the 
language of the waiver, that it was intended for the firm, and, bav- 
- ing acted upon such belief, cannot be affected by Shoff’s secret 


intentions. 
It is objected to the petition that it does not set forth facts suffi- 
. . ° . , e q 
cient to show an equitable assignment to McCaughey of the claims : 


held by the laborers against Coventry, Price & Co., and of their 
lien upon the railroad. It does show an understanding between 
Coventry, Price & Co., the railroad company and McCaughey, that 
the latter was to board these laborers, and that whatever amount 
should be due him for their board should be deducted out of their 
pay to fall due from Coventry, Price & Co., the contractors for 
building the road, and constitute a lien upon the road. It is further 
shown that the contractors did make this deduction, but it is 
not shown that the laborers assented to it, or were parties to the 
agreement that it should be made. The whole transaction seems to 
have occurred between McCaughey and the defendants, and they 
bargained among themselves as to what should be the amount of 
the claim of McCaughey for board, and as to how the demands of 
the laborers against the contractors, and their lien upon the road, 
should be disposed of. 

So far from the laborers agreeing to this arrangement, they do 
not seem to have known anything about it, nor acquiesced in it by 
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receiving the amount found to be due them after deducting their 
board bills. For aught that appears, they have never been paid nor 
offered this balance. 

So far as the agreement with the railroad company and the con- 
tractors for a lien is concerned, it is sufficient to say that the labor- 
ers’ lien'is a creature of the statute existing in favor of a certain 
class of persons only. It cannot owe its existence to an express 
agreement alone, so that all allegations to the effect that it was 
agreed between the plaintiff and the defendants that McCaughey 
should have a lien upon the road to secure the amount due for the 
board of the laborers amount to nothing so far as a creation of the 
lien is concerned. , 

Nor do we think, that the allegations show an equitable assign- 
ment of the laborers’ hen to McCaughey, nor his subrogation to 
their rights against the contractors and the railroad company. 

To establish a subrogation, there must appear to have been an 
extinguishment of the original debt; and to create an equitable as- 
signment, it must have been purchased from the creditor for a con- 
sideration satisfactory to himself. Ellsworth v. Lockwood, 42 N, 
¥., 97. 

Equity will not deprive a creditor of his claim, and his lien to 
secure it, without a consideration to which his assent is had, much 
less allow third parties, one of whom is his debtor, to effect its 
transfer or extinguishment without his knowledge, for a considera- 
tion as to the amount of which he has never been consulted. 

To an equitable assignment (which the appellee claims this to be) 
as well as to a legal one, the assignor must be a party. The differ- 
ence is in the form and manner of effecting the transfer, not in the 
party who must expressly or impliedly make it. 2 Jones on Mort., 
813 et seg.; 3 Pom. Eq. Jur., § 1211 et seg. 

The present case seems to amount to an assumption by the con- 
tractors of the debt due by the laborers to McCaughey, or of a pur- 
chase by them of the debt from McCaughey. Of course the con- 
tractors had a right to do this, and in case of a suit by the laborers 
for their hire, Coventry, Price & Co. might, perhaps, under proper 
circumstances, have made their ownership of the claim a defense, 
80 far as to reduce the amount of the claimant’s recovery. But the 
amount of the reduction would have been the subject of proof in 
court, and the laborers could have controverted the justice or the 
extent of the reduction claimed. The agreement, then, as to its 
amount and correctness, made between Coventry, Price & Co., the 


railroad company and the plaintiff, had no effect to settle the rights 
VoL, LXII — 18 
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of the laborers, and the assignment attempted by them has no 
standing whatever in equity. If these laborers have not parted 
with their right to that portion of the claim which was the subjeet 
of the deduction, by any act of theirs, or of others to which the 

assented, then the plaintiff has not acquired an equitable right to 
it, or the securities for its enforcement. He has not, therefore, 
shown a cause of action in himself to recover upon the laborers’ 
claims and to foreclose any lien upon the railroad by which they 
were secured. It is not a question as to whether or not the laborers 
should have been made parties to the suit, but as to whether or not 
their title has passed to the plaintiff and vested in him the cause of 
action upon which this suit is brought. 

We do not think that the petition showed any cause of action in 
the plaintiff of a character to entitle him to hold and enforce a lien 
upon the railroad, and the court should have sustained the general 
demurrer of the company to the petition. 

The question made as to the right of McOaughey, as a laborer, to 
enforce a lien on the road, does not arise upon the record, as no 
such lien was enforced by the court below. 

The questions raised by the other assignments will hardly arise 
in another trial. For the errors indicated the judgment must be 
reversed and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered October 24, 1884.] 





Int. & G. N. R’y Co. er av. v. Mary Ormonp. 
(Case No. 1704.) 


1, RECEIVER — JupGMENT.— As to the validity of a judgment against a railway 
company in the hands of a receiver, see the case of Ryan v. Hays, supra, 

2. CHARGE OF THE COURT.— See statement of the case for a portion of the 
charge of the court held to be upon the weight of evidence, and preju- 
dicial in its charactor, 

8. Same — CHARGE AS TO DAMAGES.— The following charge upon the measure 
of damages is declared to be too broad: ‘In doing this (inquiring into the 
amount of damage), you will take into cousideration the age, health, strength 
of the deceased, his usual earnings, and length of time he would probably 
live, and give such damages as you see proper, not exceeding $20,000.” 


Apprat from Anderson. Tried below before the Hon. Jas. d. 
Perkins. 
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This case was reported in 60 Tex., 180 et seg. 

Mary Ormond, for the benefit of herself and minor son, brought 
this suit against the I. & G. N. R’y Oo. and R. 8. Hays, who was 
its receiver by appointment of the United States circuit court, to 
recover damages for the death of her husband, James Ormesifl 
His death is alleged to have been caused by the negligence of the 
servants of the receiver, Hays, while a passenger on the train of 
the railway company. 

The appellant, R. S. Hays, as receiver, pleaded in defense: 

1st. That at the time the injury was inflicted he was acting as 
receiver, and had since accounted and been discharged, and had no 
longer ahy.of the property in his custody or control. 

9d. That at the time of the injury James Ormond was not a pas- 
senger, but was acting in the capacity of a fellow-servant with those 
who caused his death, if any one caused it. 

3d. That James Ormond accidentally fell against the engine and 
tender, and such accidental falling caused his death, and that it was 
a misadventure or accident. 

Also: 

Ist. That it was not bound to account for the death, because at 
the time it occurred the engine and servants and road were under 
the exclusive control and management of R. 8. Hays, as receiver, 
by appointment of the United States circuit court, and the company 
was enjoined from interfering with him. 

The case was tried by a jury, who rendered the following ver- 
dict, upon which a judgment was entered: “We, the jury, find that 
at the time the injuries were inflicted, that R. S. Hays was the 
receiver of International & Great Northern Railroad, and that he 
has since delivered said railroad to the International & Great North- 
ern Railroad Company, and has been discharged; and we find dam- 
ages in favor of Mary Ormond in the sum of $6,500, and in favor of 
John Ormond in the sum of $6,500.” 

The following charge was assigned as error: “In the application 
of the foregoing rules (meaning those given showing liability) to 
the evidence before you, you are instracted that you may consider, 
in addition to the evidence of the facts and circumstances attending 
and immediately preceding the killing, also, any evidence which 
may be before you in relation to any contract which may have 
been made by deceased with an agent of defendants, authorized to 

make such contract, to stop the train and put off deceased and his 
family and baggage at the section-house, a quarter of a mile west 
from Jacksonville, and the compliance or failure to comply with 
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such contract by defendants’ agents; and also in relation to the acts 
of defendants’ agents and servants in charge of and operating the 
train in stopping the train on the main track at the depot at Jack. 
sonville; and running or backing the engine and tender on the side. 
track between said train and station-house; and the mode used and 
means provided by said agents of defendants for the unloading and 
depositing of deceased’s baggage, bedding, furniture, etc., from the 
box-car in which it was transported to the station-house platform.” 


John Young Gooch, for appellants, cited, as to the charge of the 
court on weight of evidence: R. S., art. 1317; Sayles’ Practice, see, 
649; Ormond v. Hayes, 60 Tex., 180. 

As to charge on measure of damages: March v. Walker, 48 Tex., 


oD 


375; H. & T. C. R. R. Co. v. Cowser, 57 Tex., 303; R. R. Co. v. Le 
Gierse, 51 Tex., 204; 2 Thomp. on Neg., 1289, sec. 30; Pierce on 
R. R., 393. 

As to validity of the judgment and liability of appellants thereon; 
Ryan v. Hayes, Receiver, e a/., vol. 4, No. 2, Tex. Law Rev., July 
15, 1884, p. 17; Pierce on Railroads, 285; Rogers v. M. & O. R. R. 
Co., 12 Am. & Eng. Railroad Cases. 





Word & Glenn, for appellee, cited: R. R. Co. v. Kindred, 57 Tex, 
502; R. R. Co. v. Le Gierse, 51 Tex., 204; R. R. Co. v. Randall, 50 
Tex., 262, as to charge of the court. As to receivership question: 
Montgomery v. Culton, 18 Tex., 736; Wallis v. Beauchamp, 15 
Tex., 304; Davis v. Duncan, United States Circuit Court, 8. D. 
Miss., March, 1884, in Central Law Journal, March 28, 1884; 
Omarra v. Hallbrook, 5 Am. Repts., 633; Kline v. Jewett, 11 ©. E. 
Green, 574; Jordan v. Wells, 3 Woods, 527; Kindey v. Indian 
apolis R. R. Co., 11 Cent. L. J., 89; Wood’s Master and Servant, 
789 and notes; Am. L. Reg., vol. 21, 749. 


West, Associate Justice.— This suit was before this court on 4a 
former appeal. Ormond v. Hayes, 60 Tex., 180. 

It was then reversed and remanded, and a new trial had in the 
district court. 

Since this last trial was had, being the one now under consideration, 
this court has had occasion to pass upon séveral of the questions 
that were raised in this case. 

These matters were much considered in the case of Ryan % 
Hays et al., decided at the Austin term, 1884 (ane, p. 42). 

The rules were there laid down as to the liability of the receiver 
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to the railroad corporation, in cases like the one now under con- 
sideration. 

Under that decision we deem it proper and just that the judg- 
ment here rendered should be reversed, and the cause remanded for 
a new trial in accordance with the views expressed and the rules 
there laid down. 

It may also be proper to remark, in view of a new trial, that the 
second error assigned, bringing in question the correctness of the 
part of the charge of the court there set forth, appears to be not 
without merit. 

We are of the opinion that, under the facts and circumstances of 
this case, that it perhaps was calculated to give, in some degree, 
undue prominence to certain facts developed by the evidence, and 
which were therein referred to and called specially to the attention 
of the jury. 

There is also believed to be some merit in the sixth assignment of 
error. 

It did not by its terms confine the jury with sufficient clearness 
and certainty to the actual proof adduced on the trial, in arriving 
at the amount of their verdict. It, we are inclined to think, gave 
them rather too much latitude in their inquiries as to the amount 
of damages they should assess. 

The verdict in its form is also somewhat objectionable. It cannot 
be said to be either a special or a general verdict. The judgment 
also recited many facts that were not found by the verdict, though 
proved on the trial. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


fOpinion delivered October 24, 1884.] 





Mrs. A. Burks v. T. A. Bennett. 
(Case No. 1674.) 


1, DISQUALIFICATION OF JUDGE.— One who holds approved claims against an 
estate has such a direct pecuniary interest in the administration that he is 
disqualified, asa county judge, from allowing or approving claims against the 
estate, or directing any proceeding therein from the appointment of an ad- 
ministrator until his claim is paid; and this, without reference to whether 
his approved claim is great or small. All orders made by such a creditor, 
sitting as a county judge, affecting the administration of the estate, are coram 
non judice and void. 





Bors v. Bennett. [Tyler Term, 





Opinion of the court. 





a 
2, CLAIMS AGAINST THE ESTATE — ADMINISTRATION. — When a claim has been in. 
dorsed as rejected by the administratrix of the estate, the erasure of her 
signature to the indorsement rejecting the claim, more than three months 
thereafter, does not reinstate it. It is then barred by limitation as a valid 
claim against the estate. R. 8., 2028. 
8. Same.— A judgment vacating orders directing a sale of lands of an estate, 
and the confirmation of sale, cannot affect a purchaser under the order who 
is not made a party to the proceeding attempting to vacate it. 


Arrrat from Maverick. Tried below before the Kon. Thos M, 
Paschal. 

This suit grew out of a probate proceeding in the district court, 
in the estate of J. M. and E. A. Ramirez, deceased. <A part of the 
proceeding will be found reported in Burks v. Bennett, 55 Tex., 287, 
After the administration was transferred to the district court, Mrs, 
Burks, as administratrix, presented an account of the administration 
to the court, which was contested by Mrs. Bennett as heir. Several 
of the items were objected to as credits upon the ground that John 
S. Sproull, who as county judge had approved the claims for the 
payment of which the credits were sought, was disqualified; also, 
that the order of sale, and confirmation thereof, were made by him, 
Another claim was contested upon the grounds shown in the 
opinion. 

The court sustained these objections and rendered judgment ae 
cordingly. 


NV. O. Green and L. N. Walthall, for appellant. 
No briefs for appellee on file. 


Warts, J. Com. Arp.— This is a proceeding in the district court in 
the administration of the estate of Ramirez and his wife, both de 
ceased. The administration had been transferred to the district 
court from the county court of Maverick county on account of the 
disqualification of the county judge.. The proceeding resulting in 
the transfer of the administration is reported in 55 Tex., 237. There 
two grounds of disqualification of the county judge were asserted 
and relied on: the first, that he was a creditor # the estate; and the 
other, that he had qualified as temporary administrator prior to his 
election as county judge. Upon the last ground the supreme court 
held that, as the question was thus presented by the record, he was 
disqualified, but declined to express any opinion as to whether the 
fact that the judge held small claims against the estate would or 
not disqualify him. Under that decision the administration has 
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been conducted in the district court, since that time. This appeal is 
from the action of that court upon an account of the administratrix, 
Mrs. Burks, the court below having disapproved and disallowed 
several items of account as well as a sale of the lands of the estate, 
on the ground that the county judge, John 8S. Sproull, who approved 
the claims and ordered the sale, was disqualified. Upon the contest 
in the court below it was made to appear that he had never been 
appointed, nor had he ever qualified as temporary administrator of 
the estate. [ence that cannot be considered as ground of disqualifi- 
cation of the county judge in the matters now before the court. 

But it is shown by the record that at the time of qualifying as 
county judge he was, and still is, a creditor of the estate, holding 
two small claims against it, which had been allowed by the admin- 
istratrix and approved by his predecessor in office. 

Therefore, the important question now before the court is as to 
whether that fact disqualified Judge Sproul] from making orders, 
approving claims, and directing sales of property in that administra- 
tion. 

Our constitution declares that “No judge shall sit in any case 
wherein he may be interested.” This declaration rests upon a just 
and obvious principle. Its enforcement is essentially necessary in 
protecting the citizen against injustice and wrong. The impartiality 
which it requires of a judge 1s incompatible with his having a 
pecuniary interest in the subject-matter of the litigation over which 
he presides. The extent of the interest is immaterial; whether it 
be large or small does not affect the principle. If the judge has a 
pecuniary interest in the subject-matter of the litigation, he is dis- 
qualified and cannot sit in the cause. This principle so forcibly 
commends itself to our sense of justice that here, as in otker states, 
it has been incorporated in and made part of the organic law. And 
our superior courts have at ail times vigorously enforced that pro- 
vision, as well as those kindred provisions w hich relate to the dis- 
qualification of judges. Garrett v. Gaines, 6 Tex., 435; Chambers 
v. Hodges, 23 Tex., 112; Hodde v. Susan, 58 Tex., 389; Slavin ». 
Wheeler, 58 Tex., 23: Gains v. Barr, 60 Tex., 676. 


One who owns and holds approved claims against an estate is pe 
cuniarily interested in it; is interested in every order approving or 
disapproving claims against the same; in every order directing the 
sale of property of the estate. The creditor, in short, is pecuniarily 
interested in every proceeding in the administration, from the ap- 
pointment of an administrator until his claim is paid. 

This is such a direct pecuniary interest as would incapacitate a 
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judge who is a creditor of the estate from making any orders what. 
ever in the administration thereof. 

In Cottle, Appellant, 5 Pick., 483, the supreme court of Massa. 
chusetts held that being a creditor of the estate disqualified the 
judge from making orders with respect to the administration, 

While in Sigourney v. Sibley, 21 Pick., 101, where the probate 
judge had a valid claim against an estate, but h: ad determined in hig 
own mind that he would not enforce it, and exercised jurisdiction 
over the estate, making orders therein, it was held that the judge 
was interested as a creditor of the estate, and that the orders therein 
made by him were void. See, also, Hall v. Thayer, 105 Mass., 219, 

As the county judge, John 8. Sproull, was disqualified by reason 
of interest in the estate or administration, all the purported orders 
made by him were void, being coram non judice. 

In respect to the Eichenroth claim for $1,339.81, the court below 
found from the evidence that it had been presented to the adminis- 
tratrix, properly authenticated, and that she disallowed the same, 
and that no suit had been brought within three months thereafter 
to establish it, and was therefore barred; and the court thereupon 
refused to allow the admmnistratrix a credit for the payment of the 
same. 

It seems that, after the expiration of three months, the adminis- 
tratrix reconsidered the matter, caused her name to be erased 
from the indorsement rejecting the claim, and then indorsed her 
allowance upon the claim. 

Perhaps, if the rejection had been erased and the claim properly 
allowed before the expiration of the three months, and that allow: 
ance properly approved, then no suit would have been necessary to 
establish the claim. But as the three months had elapsed, the claim 
was barred by the statute, and could not be revived by the action 
of the administratrix so as to bind the estate. 

The judgment vacating the order directing the sale of the lands 
of the estate, and the sale and order confirming the same, would not 
bind the purchaser, as she was not a party to this proceeding. Bat 
as the exhibit forming part of the application for the sale shows 
the interest of the county judge, all these orders are void, and may 
be attacked collaterally or otherwise whenever any right is asserted 
by virtue thereof. McNally v. Haynes, 59 Tex., 583. Appellee 
objected to the allowance of the claim for $1,525.67, as an approved 
claim in favor of appellant, upon two grounds: Ist. That the claim 
had not been approved by a qualified county judge; that John &. 
Sproull, who approved the account, was disqualified by reason of 
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interest. 2d. That it was barred by reason of its not having been 
presented to and acted upon by some competent authority. The 
court so far sustained these objections as to require of appellant to 
establish by evidence the justness of each item, and upon the hear- 
ing only allowed a portion of said claim. 


This ruling was erroneous. The record shows that claim to have 
been properly authenticated October 20, 1877, filed in court Decem- 
ber 17, 1877, and approved, presumably, at the same time by Wm. 
Stone, county judge, who was succeeded in office by John 8S. Sproull. 
Each and every step in this respect seems to have been in accord- 
ance with the statute then in force. It is not pretended that Stone 
was in any way disqualified to make orders in said estate, and six 
months had not elapsed after the appointment and qualification of 
appellant, when the claim was authenticated and filed in the court. 
The fact that Sproull, after his election and qualification as county 
judge, indorsed a qualified approval upon the claim, in no way ren- 
ders it invalid. His pretended approval was coram non judice, and 
did not affect the claim in the least. 

As the case is to be reversed and remanded, it is sufficient for the 
ends of justice to remark that appellant will have an opportunity to 
amend the account in the particular complained about, provided the 
law and facts authorize such amendment. 

Our conclusion is that, to attain the ends of justice, the judgment 
ought to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted October 25, 1884. ] 





J. W. Henperson rer au. v. M. Terry er AL. 
(Case 'No. 1686.) 


1, JUDGMENT — ParTIES.— In a suit to enforce a lien on land to secure the pay- 
ment of a note, C. was sued as principal, B. as surety, and H. as indorser, 
Judgment by default was taken against B. and H., and a decree entered, 
first subjecting the land to, its payment. C. answered, and his attorney 
obtained leave to make C.’s wife a party, and filed a separate defense for her, 
claiming that land as separate property, and that it was a homestead. Her 
answer was stricken out. Afterwards C. and wife brought suit against the 
plaintiff, who recovered judgment in the former proceeding, to enjoin and 
vacate the decree which ordered a sale of the land, not making B. and H. 
parties thereto, and obtained judgment vacating so much of the former 
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judgment as ordered a sale of the land. In a proceeding by B. and H, tg 
enjoin the plaintiff in the first action from enforcing execution against them 
as original surety and indorser, held: 

(1) B. and H. were not affected by the judgment in the second suit, to 
which they were not made parties. 

(2) If, in the second suit, the original plaintiff and C. and wife consented to 
the entering of a decree whereby the first judgment was vacated, so far ag 
it foreclosed the lien on the land, and B. and H., not being parties, did not 
consent thereto, then they were relieved from liability under the first judg. 
ment, to the extent of the value of the land. 

(3) If, as a fact, C.’s wife was a party defendant in the first suit, she wag 
concluded by the decree therein to the extent of all matters that might have 
been litigated in that suit. 

2, SEPARATE ACKNOWLEDGMENT.— The fact that the officer taking the acknowl 
edgment of a married woman to a deed misrepresents or fails properly to 
ex>lain its contents to her, cannot affect the grantee in the deed, he being 
ignorant of the omission of duty or the fraud. 

3. PRIVILEGED COMMUNICATION.— In order for a communication to an attorney 
to be privileged, so that it cannot be used in evidence, it must be made for 
the purpose of obtaining professional advice or aid in respect to the particu. 
lar matter to which it refers. Hence a communication made to an attorney 
by one party, with the intent and for the purpose of having it made known 
to the adverse party, is not a privileged communication. 


Aprprat from Milam. Tried below before the Hon. W. E. Collard, 

September 7, 1883, appellants brought this suit to perpetually en- 
join appellee Terry from enforcing against them an execution by 
virtue of a judgment rendered against one Cullins and appellants 
in favor of M. Terry, wherein a vendor’s lien was foreclosed, in 
cause No. 1559, claiming that the records in that case showed that 
Cullins was sued as principal, Beal as surety and Henderson as in- 
dorser of the note. And that after suit brought, Mrs. Cullins made 
herself a party defendant and asserted certain defenses, etc., but 
that her answer was stricken out, ete. 

Subsequently Cullins and wife instituted against Terry suit No, 
1572, by which they sought to enjoin and vacate so much of the 
decree in No. 1559 as foreclosed the lien upon the one hundred and 
fifty acres of land, for the same causes asserted by them in 1559, 
In this suit appellants claimed that Terry confederated with Cullins 
and wife in cause 1572 and consented to a decree vacating the 
former decree to the extent of the foreclosure of the lien; that this 
was done against the protest of appellants, and although Terry had 
a good defense thereto; that the land upon which the lien was fore- 
closed was of value more than sufficient to pay the judgment, and 
that by reason of the action of Terry in consenting to the release 
of that land they were discharged from further liability. 

Terry's defense was that the deed from Cullins and wife to Hem 
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derson, made in 1883, was intended to bea mortgage; that the land 
was the separate property and homestead of Mrs. Cullins, and that 
she was not a party to that suit, for that Breeding, who pretended 
to represent her therein, was not authorized to do so, etc.; that the 
note did not constitute a lien upon the land, and that he had no de 
fense to make to cause No. 1572, ete. 

Upon the trial verdict was returned and judgment entered for 
Terry. 

The points raised by the assignment of errors and considered are 
sufficiently shown in the opinion. 


Henderson & Henderson, for appellants. 
Wm. H. Hamman and F. M. Adams, for appellee. 


Warrs, J. Com. App.— Upon the trial below the court instructed 
the jury that Mrs. Cullins was not in any way concluded or affected 
in either her separate property or homestead rights by reason of 
the foreclosure decree rendered in cause No. 1559, as she was nota 
party to that suit. 

In reference to that case the record shows that the suit was 
brought by Terry against Cullins as principal, Beal as surety, and 
Henderson as indorser on the:note. That Breeding, who was em- 
ployed by Cullins to represent himself and Mrs. Cullins in the suit, 
applied to the court and obtained leave for Mrs. Cullins to make 
herself a party defendant. And thereupon he filed an answer for 
both Cullins and Mrs. Cullins, asserting, Ist. That their deed to J. 
W. Henderson, made in 1873, although absolute upon its face, was 
in fact intended by the parties to be a mortgage. 2d. That the land 
was the separate property of Mrs. Callins. 3d. That it was their 
homestead at and for a long time prior to the execution of that in- 
strument. That answer was afterwards, upon motion of the plaintiff 
Terry, stricken out, and judgment rendered as stated. Upon the 
trial of this cause, Mrs. Cullins testified that she did not employ 
Breeding to represent her in that case, but that she was in court and 
knew that he was representing her and made no objection. She 
also stated that her husband was not her general agent for all pur- 
poses; that if he represented her as agent successfully, that was all 
right, but otherwise she repudiated his action. 

In Fore ». Chandler, 24 Tex., 146, it was in effect held that where 
a litigant, by his acts, induces an attorney to believe that his services 


are desired, and avails himself of such services without interposing 
any objection, the law will imply a promise on his part to pay the 
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attorney a reasonable compensation for the services rendered. See, 
also, Ector v. Wiggins, 30 Tex., 56. 

And in Cayce v. Powell, 20 Tex., 768, it was held that the author. 
ity conferred upon a married woman to appear and litigate in hep 
own right implies the capacity, on her part, to conduct the litigation 
as shall be most advantageous to her. 

While in Baxter v. Dear, 24 Tex., 22, the court in effect said that 
while married women have the privilege of other litigants, that the 
same rules will be applied to them that are applied to others litigat. 
ing their rights in the courts. 

In the case under consideration, Beal as surety, and Henderson as 
indorser, were directly interested in the foreclosure of the vendor's 
lien upon the land. The petition in that case shows that Beal was 
sued as surety and Henderson as indorser upon the note, and judg. 
ment was taken against them by default. According to the termsof 
the decree, the land was first to be made subject, and, if that was not 
sufficient, then for the balance Terry was authorized to subject their 
property. They were not made parties to the suit of Cullins and 
wife v. Terry, and would not be affected in their rights by the decree 
rendered therein. If, therefore, Mrs. Cullins was concluded by the 
decree in No. 1559, and Terry consented in No. 1572 that the 
former decree should be vacated so far as it foreclosed the lien on 
the land, and Beal and Henderson did not consent thereto, then 
they would have been as effectually released thereby, to the extent 
of the value of the land, as if Terry had, without suit and against 
their wishes, released to Cullins and wife the land from foreclosure 
for a consideration. 

Then as to whether Mrs. Cullins was or not a party to suit No, 
1559, and properly represented therein, that is, by an authorized at 
torney, was a question of fact which should have been submitted to 
the jury upon the evidence under appropriate instructions. For if 
as a fact she was a party defendant to that suit, she would be con 
cluded by the decree, for the matters asserted by her in cause No. 
1572 might have been litigated in cause No. 1559. Nichols v. Dib 
rell, 61 Tex., 541. 

Our opinion is that the court erred in the charge complained about, 

Mrs. Cullins, as a witness for herself, testified, over the objection 
of appellants, that the officer who took her acknowledgment to the 
deed to Henderson told her at the time that it was a deed of trust; 
that he did not read over the deed and explain it to her. 

There was no pretense that Henderson knew anything of the 
statements of the officer to Mrs. Callins, or that he was aware of 
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any omissions of duty upon the part of the officer in taking the 
acknowledgment. Under the case as presented, it is very clear that 
the evidence ought not to have been admitted. 

Appell: op also insist that the court erred in excluding the evi- 
dence of T. S. Henderson as to certain propositions made to Terry 
by J. W. He cata about cause No. 1572, through T. 8. Hender- 
gon, and the reply of Terry, also made through T. S. Henderson. 
That evidence was excluded on the ground that T. S. Henderson 
was the then attorney of Terry and representing him in said cause, 
and therefore the communication was privileged, and not admissible. 

It will be observed that the reply of Terry was not made to his 
attorney, Henderson, for the purpose of obtaining professional advice 
or aid in respect to the particular matter. ° And that is essential to 
constitute it a privileged communication. Flack v. Neill, 26 Tex., 
276. 

That was a proposition with respect to the pending suit, made to 
Terry through his attorney, and the reply was returned in the same 
way. Obviously, Terry intended that his attorney should make 
known to J. W. Henderson his reply to the proposition. Hence, it 
will be seen that it was not a communication made to the attorney 
for the purpose of securing from him professional aid or advice, 
but was made by Terry with the intention that it should be com- 
municated to the other party. 

Clearly, the court erred in excluding the evidence. 

It is not believed to be necessary to consider the remaining as- 
signments of error. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 





REVERSED AND REMANDED. 


[Opinion adopted October 28, 1884.] 





Texas & P. R’y Co. v. Manvet Garocta. 
(Case No. 1739.) 


1, RAILWAY COMPANY — DROVER’sS PASS — NEGLIGENCE — DaMAGES.— If a con- 
ductor of a railway train receives on his train minors, knowing that they 
are traveling under a ‘*‘drover’s pass” as assistants to a drover, under a pass 
which contained a provision that minors should not be permitted to travel as 
assistants under such a pass, the minors are entitled to all the rights as 
against the company, for injuries received through the negligence of its serv- 
ants, that any other passenger would have. 
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TRIAL.— When there is a mistrial of a cause and the jury is discharged, the 
cause may be again tried at the same term, and no objection on account of 
such second trial can be considered on appeal, unless a motion was made in 
the court below to continue for the term or postpone to a later day in the 
term. 

SAME— ARGUMENT OF COUNSEL.— It is not error to permit counsel, in the 
closing argument, to reply to an argument made by the adversary on a ques. 
tion of law applicable to the case, and to comment upon authorities appli. 
cable to the question. 

SaME.— The time and method of argument of counsel is largely subject to 
the discretion of the trial court, and the supreme court will not reverse q 
judgment for the sole reason that it might believe that too much latitude in 
discussion had been permitted, when it is not made to appear that the appel- 
lant was prejudiced thereby. 

Same.— The practice of using language in an argument referable to facts not 
in evidence, and calculated to rouse the prejudices of the jury against a 
party to the cause, should not be permitted. But when such language ig 

used in response to similar language used by the adverse counsel, and equally 
unauthorized, the party provoking such a course of argument will not be 
heard to complain on appeal. 

6. DAMAGES — RAILWAY COMPANY.— A passenger was injured in alighting from 
a railway car in the night, at the wrong place and time, believing that he 
had reached his destination and had been directed to leave the car, whereby 
he was injured. Held, that in every such case all the facts surrounding the 
circumstances under which he left the car should be looked to, and from 
them, in each case, the jury must determine, as a question of fact, whether 
the passenger was authorized to believe from the acts and words of the sery- 
ants of the company that it was intended that he should alight from the car 
at the time and place he attempted to do so. 

% Fact case.— See this case for facts under which a verdict and judgment for 
$10,000, for personal injuries inflicted through the alleged negligence of the 
company’s agents, was not disturbed. 


Arpeat from Harrison. Tried below before the Hon. Felix J. 
McCord. 

Manuel Garcia, a minor ten years old, brought suit in the district 
court of Harrison county, Texas, by his next friend, Sixto Garcia, 
against the Texas & Pacific Railway Company, averring that on Au 
gust 20, A. D. 1883, he was a passenger on one of appellant’s trains 
going from Longview Junction to Marshall, Texas, and the train of 
cars went to Marshall on that date with appellee as a passenger 
thereon; that when the cars arrived at Marshall, the agents and 
employees of appellant in charge of the train told Sixto Gareia, 
who was the father of Manuel, that they were at Marshall, and to 
get ready to get off — he was just going to pull them to where they 
were to get off,— and when said agents and employees whose duty 
it was, informed Sixto, Manuel was awakened from his sleep, and 
then the train came toa stop, and Manuel, thinking the train was 











3 & P. R’y Co. v. Garota. 





Statement of the case. 





at the proper place for him to get off, walked out of the car to get 
off, and when Manuel got out upon the platform of the car, the 
agents and employees of defendant in charge of the train, without 
giving any signal or warning of any kind, caused the train to move 
yery slowly; that then Manuel stepped on to the car in front of him, 
and was there but a moment when the agents and employees of ap- 
pellant in charge of the train caused “said train of cars to give a 
very sudden, hard, severe and brutal jerk backwards,” which threw 
said Manuel forward, down on the ground, under the train of cars, 
and the jerk was caused by the gross negligence and carelessness 
and wilful gnisconduct of appellant and its agents and employees 
in charge of the train, which negligence, carelessness and misconduct 
caused Manuel to be thrown under the cars on the ground, and 


5 


caused him to be seriously and permanently injured, as follows: 
“The left arm was crushed, crushing the bones in said arm at the 
elbow joint, and mashing and crushing the arm all over, and bruis- 
ing the arm all over severely, and also broke the right leg badly, 
and hurt the thumb and fingers on the left hand, dislocating and 
severely injuring them, and severely injuring the right arm and 
hand and left leg and the feet of said Manuel by bruising and mash- 
ing them, from which said injuries said appellee was forced to and 
did go to bed, and was forced to and did have a surgeon and physi- 
cian, and on account of said injuries said Manuel was forced to and 
did undergo a dangerous surgical operation by having bones and 
pieces of bones of his left arm taken out at the elbow joint, and that 
the skin and flesh of the left arm all came off, all on account of said 
injuries.” That “said Manuel has been seriously and permanently 
injured, and that it will shorten his life and tend to shorten it, and 
renders his left arm wholly useless and valueless to him, and that 
he will not be able to labor and earn money as well as he would if 
said injuries had not been inflicted.” 

Appellant filed an answer containing a general demurrer and 
humerous special exceptions to plaintiff's original petition, and gen- 
eral denial, and specially that plaintiff was not a passenger on its 
train, but was there traveling ona free ticket called a “drover’s 
pass,” which was obtained by the father of plaintiff, who falsely rep- 
resented to the agent of the defendant who issued the same, at time 
of issuance, that Manuel was a grown man, and competent to take 
care of and attend to feeding of a lot of horses, the property of 
Sixto Garcia, plaintiff’s father, that was being shipped over defend- 
ant’s road, and that defendant had a custom, when shippers of 
horses request it, to issue drovers’ passes to the persons in charge of 
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such animals to go with the same and return free, but defendant 
only issues said passes to grown persons. That Sixto Garcia applied 
for drovers’ passes, at the shipment of said animals, for himself ag 
owner and Manuel as assistant, representing to agent issuing same 
that Manuel was a grown man, when he was a little boy. That had 
not the agent been so deceived he never would have allowed Manuel 
to travel under the pass, and never would have issued same. That 
tending stock on a freight train is exceedingly dangerous, and more 
dangerous than traveling on a regular passenger train, and no person 
of Manuel’s age ought to be allowed to take such risks. That Sixto 
Garcia, by his fraud, voluntarily exposed Manuel to the danger, and 
but for this no injury would have happened, and by reason thereof 
both Sixto and Manuel were guilty of contributory negligence, and 
were not, by reason of the fraud, entitled to be held as passengers, 
That when the train reached Marshall and was moving into the 
yard, Sixto Garcia got off while the train was moving, and Manuel 
walked out upon the platform or flat-car, and while standing there 
was thrown off and injured by the ordinary movement of the train, 
and appellant’s agents in charge of the train were not informed of 
Manuel being on the flat-car; that had he remained in the passenger. 
coach no injury would have happened to him, and that Mauuel and 
his father thereby contributed to bring about the injury. 

There was much evidence, but that which is material will be 
found in the opinion. Verdict and judgment for Manuel Garcia for 
$10,000 damages. 


James Turner, for appellant. 
Alex. Pope, for appellee. 


Srayron, Assocrate Justicr.— The ruling of the court in refer 
ence to the admission of proof to the effect that the “drovery 
pass,” on which Sixto Garcia and his son Manuel and another boy 
were traveling, contained a provision that neither “ minors nor 
women” should travel thereon as assistants to the drover, was in no 
manner important under the facts presented. The conductor of ap- 
peliant’s train saw that pass and knew who the assistants were who 
were traveling on it. Knew that they were minors, and, notwith- 
standing this, received them as passengers. ‘Under this state of faet 
they were entitled to all the rights, in so far as any question it 
volved in this case goes, to which any other passenger on that train 
would have been entitled; and proof of the contents of the “* drov- 
ers’ pass’ would not in the slightest degree have affected the case 
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The fact that there had been a mistrial of the cause furnished no 
legal reason why the cause should not be called up again at the 
same term and tried. 

The statute declares that “ where a jury has been discharged as 
herein provided, without having rendered a verdict, the cause may 
be again tried at the same or another term.” RK. S., 1314. 

If any reason existed why the defendant could not safely try the 
cause when it was called the second time, then an application to 
continue or to postpone the case until some later day of the term 
should have been made. 

No such motion was made, and, so far as the record shows, the 
appellant was not in any manner prejudiced by the trial of the 
cause at the same term at which the mistrial occurred. 

It is not error for the court trying a cause to permit counsel for 
the plaintiff in the closing argument, in reply to an argument upon 
the law applicable to a case made by counsel for the defendant, to 
discuss the same question and to read and comment upon authori- 
ties applicable to the question. 

The line and method of argument to be pursued by counsel in 
any stage of a trial is subject largely to the discretion of the trial 
court, and unless it appears very clearly that such discretion has 
been abused, this court would not feel authorized to reverse a judg- 
ment simply because it might be of the opinion that a different 
course should have been pursned. It is not made to appear that the 
appellant was in any way prejudiced by the course of argument 
which counsel for the appellee was permitted to pursue in reply to 
the legal propositions asserted by counsel for appellant, and the bill 
of exceptions shows that the argument was in reply. 

It appears from a bill of exceptions that counsel for the appellee, 
during the closing argument in the cause, was permitted to use lan- 
guage calculated to arouse the prejudices of the jury against the 
appellant, and this upon matters not arising from the facts of the 
ease. This practice has been often condemned by this court (Willis 
& Bro. v. McNeill, 57 Tex., 474; T. & St. Louis R. R. Co. v. Jarrell, 
60 Tex., 270); and in some cases such course may afford sufficient 
ground for the reversal of a judgment. 

The language used by counsel for the appellee in the closing argu- 
ment was highly objectionable. 

It appears, however, from the bill of exceptions, that the language 
was used in reply to language used by counsel for the appellant, 
which was but little less, if not fully as objectionable, as that used 
in reply. 

VoL, LXII — 19 
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If counsel for one party pursues a line of argument not called for 
by the facts of the case, and in itself improper, and thereby invites 
a reply, the party so through counsel violating a proper course of 
procedure and the rules intended to secure the proper presentation 
of causes, ought not to be heard to complain of the reply; and in 
such cases this court will not reverse a judgment on an assignment 
of error based on such facts. 

The main question in this cause is raised by the tenth assignment 
of error, which urges that the court erred in overruling the motion 
of the appellant for a new trial, based on the insufficiency of the 
evidence to sustain the verdict. 

The petition was not bad on general demurrer, and there was evi- 
dence tending to support its averments. 

The jury having found a verdict in favor of the appellee, there 
being a conflict of evidence, but not such a preponderance against 
the verdict as to authorize this court to set it aside, it must be held 
that the facts stated by the witnesses for the appellee relating to the 
want of due care by the employees of the appellant are true. 

As before said, the facts alleged and proved made Manuel Garcia 
a passenger of the appellant’s railway at the time he was injured; 
there is no objection made to the charge of the court, and as the 
question of negligence of either or of both of the parties was one 
for the determination of the jury, their verdict must be sustained if 
there be evidence fairly tending to prove that there was not the ex- 
ercise of due care by the employes of the appellant which the 
law exacts of a carrier towards passengers. 

The evidence for the appellee shows that Sixto Garcia and his son 
Manuel, a boy of ten years of age, were passengers on appellant's 
train from Longview to Marshall; that the train was a freight train 
having a car in which passengers rode; that with the train were 
four car-loads of horses which Sixto Garcia was taking to market; 
and that on the way from Longview to Marshall the father and son, 
and another boy who was traveling with them, staid in the pas 
senger car, the two boys being asleep on a bed which the conductor 
had made for them, until they arrived at Marshall. 

Sixto Garcia testified that,.when the train reached Marshall, the 
conductor came to him and said “ Marshall, get ready to get off, I 
am just going to pull you tothe stock yards,” whereupon he aroused 
the two boys and assisted them in putting on their clothes and get- 
ting ready, and that in a moment or two the train stopped; that 
the train was moving very slowly when the conductor spoke to him, 
and that as soon as the conductor told him he was at Marshall and 
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directed him to get ready to get off, the conductor took his light, 
went out of the car and got ‘off while the train was still moving 
slowly, after which the train immediately stopped; that the train 
again moved-very slowly a little forward and again stopped, and 
that he then thought from what the conductor had said to him, 
from the conductor getting off of the train, and from the stopping 
of the train, that they were at the proper place for him and the 
two boys to leave the car, at which time there was no employe 
of the appellant on the car, nor any light in it, it being in the 
night. 

He further stated that after the car stopped the second time he 
took the two boys and went out of the car for the purpose of get- 
ting off; that when he reached the platform of the car it was dark, 
and neither light nor any one to aid them in getting off; that he 
looked for the conductor or some other person and could see no one, 
and that he then stepped on the car just in front of him for the 
purpose of seeing on which side of the train to get off, and to see 
on which side of the train the stock yards were, and to look for 
some employe of the railway company; that he could see better 
from the car on which he stepped than from the platform of the 
ear which he had left; that when he stepped on the car in front of that 
in which he had ridden, both of the boys were with him, one on 
each side and held by the hand; that then, without any warning, 
the train was moved, giving a very sever e jerk, by which he was 
thrown forward against the car, and his son (Manuel) thrown under 
the car, which ran over him, crushing one of his arms and breaking 
one of his legs. 

The witness further stated that he and the two boys were stran- 
gers at Marshall, and that the conductor knew that fact, and that 
neither he nor either of the boys knew anything about the relative 
situation of the depot and stock yard. 

The testimony of Manuel Garcia was substantially the same as 
that of his father. 

From the conductor’s testimony it would appear that Sixto Garcia 
and the two boys were expected to alight at the place on the main 
Shreveport track, where it was intended to leave the cars in which 
the horses were. The position of that place in relation to the place 
where the three did attempt to get off is not shown. 

What inferences the plaintiff and his father might draw from the 
language and acts of the conductor, by them related, was a question 
for the jury. If, from the language used, they were reasonably 
authorized to believe it was the intention of the conductor that they 
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should leave the car when it stopped, then they might do so, if not 
careless in the manner of leaving, without being guilty of contribu. 
tory negligence. 

The car was moving slowly when the conductor-notified the 
father that they were at “ Marshall,” the terminus of their journey 
on that car; the announcement was made for the express purpose of 
having them to get ready to leave the car; they were informed that 
he was just going to pull them to the stock yards; they were travel. 
ing with and for the purpose of taking care of stock, and may they 
not have been authorized to believe when the cars stopped, moved 
on a short distance and stopped again, that they had reached the 
stock yards, and that it was intended they should alight? The jury 
in effect so found, and we are not prepared to say as matter of 
law that their finding was wrong. 

It is said by an elementary writer of recognized ability, “that the 
calling of the name of a station, on coming to a stop, is to be 
regarded as an invitation to alight; and a passenger who on such 
summons leaves the car, taking due caution to look around him 
when practicable, may recover from the company in case he be in- 
jured by ignorantly stepping on an unsuitable place.” Wharton 
on Negligence, 379, 650. The author cites Lewis v. R. Rh, L. Ryd 
©. P., 66, and Southern R. R. v. Kendrick, 40 Miss., 384, neither of 
which are accessible to us here, as authority for the proposition. 
The rule seems to have been recognized in C. & I. Central R’y Co. 
». Farrell, 31 Ind., 408. 

The same reasons which lead to the adoption of the above rule 
would perhaps have as much force in a case like the present as in 
one in which the name of the station is called after the train has 
stopped, but in cither case it presents a question of fact. 

The question seems to have been frequently considered by the 
English courts, and many of the decisions of those courts will be 
found collected by Mr. Hutchinson in his work on Carriers. 

To the cases referred to we have not access here, but the author, 
summing up the result of these decisions, says, “ from which the 
conclusion to be drawn is, that such companies must be extremely 
careful not to mislead their passengers into the belief that the halt- 
ing of a train at a station is meant as an invitation to them to 
alight, when it is not so intended; and that if the conduct of the 
servant engaged in its management is such as may reasonably pro 
duce that impression, and the passenger so understands it, and in the 
attempt to leave the coach at a place where no facilities are pro 
vided for his doing so, and whilst in the exercise of due diligence in 
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doing so, he is injured, the company will be liable.” Hutchinson 
on Carriers, sec. 615. 

In every case, all the facts surrounding it should be looked to, and 
from these a jury must determine as a question of fact whether the 
passenger is authorized to believe from the acts or words of the 
servants of the carrier that it is intended he shall alight from a car 
at a given time and place; and looking to all the facts in this case, 
we are not prepared to say that there was not sufficient evidence to 
justify the jury in finding that the appellee was authorized to be- 
lieve that he was expected to alight from the car at the time and 
place at which he attempted to do so; nor can we say, looking to 
all the facts, which, under the verdict, we must assume to be true, 
that, in attempting to alight, the appellee did not use such care as a 
prudent person under like circumstances would be expected to use. 

The court did not err in refusing to give the charges referred to 
in the eighth assignment; for it could not declare as matter of law 
that it was not negligence in the conductor of the train to absent 
himself from the train at the time and for the length of time he 
was shown to be absent; and, besides, it would have tended to 
divert the minds of the jury from other matters which perhaps had 
more bearing on the question of negligence than had the absence of 
the conductor. 

The verdict is large, but the injuries received were of the most 
serious character, and in such cases, in the absence of some fact 
tending to show that the verdict is not the result of the honest and 
deliberate judgment of the jury as to the extent of injury done to 
the party complaining, this court has no power to set the verdict of a 
jury aside. 

We cannot say that any such fact appears in this cause, and the 
judgment is affirmed. 

AFFIRMED. 

[Opinion delivered October 28, 1884.] 





Crampers & Turarpen v. Henry CANNON ET AL. 
(Case No. 1709.) 


1, INJUNCTION — JURISDICTION. — Where the district court has obtained jurisdic- 
tion of a cause by reason of an injunction sued out to restrain the sale of 
property levied under execution, it rightfully retains the cause for the pur- 
pose of decreeing damages for detention of property by the officer and 
plaintiff in execution. 
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2. JURISD{CTION.— All that is necessary to the exercise of jurisdiction, once ob- 
tained, is that the subject to be embraced in the decree is something inciden- 
tal to the cause of action which originally gave the court jurisdiction, or so 
closely connected with it as to render its determination necessary to the 
final decision of the whole controversy between the parties. 

8. CASES CITED AND APPROVED.— Anderson County v. Kennedy, 58 Tex., 616; 


Willis v. Gordon, 22 Tex., 243; Bourke v. Vanderlip, id., 221: Witt v. Kanf- 
man, 25 Tex. Sup., 384; Franklin Ins. Co. v. McCrea, 4 Greene (Ia.), 229, 
Brooks v. Stolley, 8 McL., 527; Zetelle v. Myers, 19 Gratt. (Va.), 62; Boyd », 
Hunter, 44 Ala., 705, cited and approved. 
Error from Morris. Tried below before the Hon. B. F. Estes, 
This suit was brought by Henry Cannon and Millie Cannon in 
the district court of Morris county, on the 22d day of February, 
A. D. 1883, against G. C. Chambers and F. M. Thigpen for $75 
actual and $75 exemplary damages, and for the restraining of the 
sale of a mule valued at $50, levied upon by IF. M. Thigpen as con- 
stable of precinct number one, Morris county, Texas, by virtue of 
an execution issued out of the justice court for that precinct on the 
12th day of February, 1883, for the sum of $77.92, in favor of G. ©, 
Chambers and against Henry and Millie Cannon. A judgment was 
rendered in the district court for the Cannons perpetuating the in- 
junction, and for $27 actual damages. 


B. G. Smith and Geo. T. Todd, for plaintiffs in error. 
J. M. Moore, for defendant in error. 


Wu, Cuter Justice.— That the district court had jurisdiction 
to grant the injunction, issued in this cause, is now well settled law 
in this court. County of Anderson v. Kennedy, 58 Tex., 616. 

Having thus obtained jurisdiction of the cause, it was authorized 
to take cognizance of it for all the purposes of the suit. It is a well 
recognized principle in courts of equity, that, having acquired juris- 
diction of the cause, the full merits of the controversy, as presented 
by either party, will be adjudicated. Willis v. Gordon, 22 Tex., 2435 

3ourke v. Vanderlip’s Ex’rs, id., 221; Witt ». Kaufman, 25 Tex. 
Sup., 384; 1 Pom. Eq. Jur., § 181. 

This principle has been applied in numerous instances by the 
courts of the American Union, including our own, to cases not Un 
like the present. For instance, in a suit to reform a policy of insur 
ance, the court has ordered payment of the amount due upon the 
policy after it has been reformed. Franklin Ins. Co. v. McCrea, 4 
Greene (Ia.), 229. 
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In a suit for the infringement of a patent right, a court of equity 
has decreed a recovery of the money stipulated under a contract 
for the use of the patent. Brooks v. Stolley, 3 McL., 527. So the 
court has awarded damages in a suit for specific performance 
(Zetelle v. Myers, 19 Gratt. (Va.), 62), and has decreed a payment 
of rent though the complainant had clearly a remedy for a recov- 
ery of the same. Boyd v. Hunter, 44 Ala., 705. 

This court has held that when an injunction to stay the sale of prop- 
erty under a deed of trust had been dissolved by the district court, 
it was proper for that court to render judgment for the money 
secured by the deed, and this without any plea in reconvention, or 
prayer for such relief. Bourke v. Vanderlip, supra. 

Also, that the district court, having by injunction acquired juris- 
diction of a cause, originally cognizable before a justice of the peace, 
should retain it to adjudicate all the matters in controversy as pre- 
sented by either party. Willis v. Gordon, supra. 

Also, that where a defendant in a judgment obtains an injunction 
to have the judgment declared void, the court will retain jurisdiction 
and render judgment on the original cause of action, if the plaintiff 
in execution is legally entitled to it on the merits. Witt v. Kauf- 
man, supra. 

In this last case an injunction was perpetuated, enjoining judg- 
ments of a justice of the peace because rendered without service 
upon the complainant. The plaintiff in the original judgments there- 
upon asked for a recovery upon the cause of action upon which these 
judgments were founded. The court below denied this relief, and 
for this error the judgment was reversed by the supreme court. This 
court held that, the district court having once obtained cognizance 
of the case for one purpose, would retain it for the further purpose 
of doing full and complete justice between the parties. 

And so in the present case, when the district court had obtained 
cognizance of the cause by reason of an injunction sued out to re- 
strain the sale of the property levied on under execution, it right- 
fully retained it for the purpose of decreeing damages for a detention 
of the property by the sheriff and plaintiff in execution. 

All that is necessary to the exercise of the jurisdiction once 
obtained is that the subject to be embraced in the decree is some- 
thing incidental to the cause of action which originally gave the 
court jurisdiction, or so closely connected with it as to render its 
determination necessary to a final decision of the whole controversy 
between the parties. This principle is peculiarly applicable to our 
system of jurisprudence, the theory of which is, that a multiplicity 
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of suits growing out of the same subject-matter must be avoided, 
and all controversies, so far as they are germane to the original 
cause of action, settled in the same suit. 

The detention of the property in this ease was the natural result 
of its seizure for sale under execution, and that sale being enjoined 
because the seizure was illegal, an inquiry into the loss sustained by 
the plaintiffs, which was an incident to the detention, was necessary 
to determine the whole controversy between the parties. We think 
the court correctly assumed jurisdiction of the question of damages 
for the detention of the property levied on. 

No objections seem to have been taken to the admissibility of any 
of the evidence offered by the plaintiffs upon the trial. ‘Lhe bill of 
exceptions was reserved as to the action of the court in overruling 
the demurrer, and the sufficiency of the evidence to sustain the judg. 
ment. All such points as could be considered under the demurrers 
have already been disposed of, and the evidence before the court 
was fully sufficient to authorize the judgment, and it is affirmed, 


AFFIRMED, 
[Opinion delivered October 28, 1884.] 





C. S. Buack v. Luctnpa Brack. 


(Case No. 1714.) 


os 


. SUIT BY THE WIFE.— Where the husband has abandoned his wife, and is a 
fugitive from justice, the wife can either institute a suit or defend one for 
the protection of herself or property without the joinder of her husband. 
Ryan v. Ryan, 61 Tex., 474, cited and approved. 

JUDGMENT — EVIDENCE.— A judgment foreclosing a vendor’s lien, to which 
neither husband nor wife is a party, is inadmissible in a subsequent suit be- 
tween the latter and a party claiming the property under such judgment. 

. JUDGMENT.— A judgment is a bar to a subsequent action only as to those who 
were parties to that judgment. 

SAME — ParTIEs.— In a suit on a vendor’s lien note by an assignee of the note, 
not only must the payee who has expressly transferred the lien be madea 
party, but the original maker is a necessary and proper party to a decree of 
foreclosure, and unless the judgment sets out a foreclosure as to him, his ~ 
rights are not affected thereby. 

. SAME — CASES CITED.— Beck v. Tarrant, 61 Tex., 404; Slaughter v. Owens, 0 

Tex., 671; Schmeltz v. Garey, 49 Tex., 49; Lockhart v. Ward, 45 Tex., 227. 
cited, 
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Apprat from Titus. Tried below before the Hon. B. T. Estes. 
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Statement of the case. 





Suit was instituted by appellee against C. 8. Black, for the recov- 
ery of a tract of land described in her amended original petition, 
for rents claimed by her for use of same, and for the value of cer- 
tain personal property described in her amended petition. She 
alleged that her husband, E. P. Black, had abandoned her on the 
97th day of November, 1880, and also such other facts in connection 
with the abandonment as she claimed entitled her to sue alone. 
She alleged ownership of the land in controversy by herself and hus- 
band at the time of the abandonment, and alleged the same to have 
been their homestead. She also alleged that the personal property 
described in her petition, belonging to herself and husband at the 
time of abandonment, was appropriated by appellant to his own use. 
She prayed for judgment for the land, for rents, and for the value of 
the personal property. Appellant answered substantially as follows, 
viz.: That E. P. Black purchased the land in controversy on the 18th 
day of December, 1879, from G. Hargrove and his wife, Alice Har- 
grove; that he paid $100 of the purchase money in cash, and the 
balance was secured by two promissory notes for $125, each due on 
the Ist days of January, 1881 and 1882, and bearing ten per cent. 
interest from date; that the deed of Hargrove and wife to E. P. 
Black expressly reserved the vendor's lien on the land; that Har- 
grove, on the 21st of February, 1880, by written indorsement on the 
back of the notes, transferred the same to Thompson Morris, he 
(Hargrove) guarantying their payment in full, and by writing con- 
tinuirg the vendor’s lien; that afterwards appellant became the 
owner by purchase of both notes; that on the 1st day of March, 
1882, appeliant brought suit in the district court of Titus county 
against E. P. Black and G. Hargrove, to recover judgment for the 
amount of the notes and for a foreclosure of the vendor’s lien on 
the land; that prior to instituting this suit, E. P. Black had become 
a fugitive from justice, and that appellee had permanently moved 
awav from the land and had placed appellant in possession. That, 
at the spring term, 1882, appellant recovered judgmert for the 
full amount of the two notes against Hargrove, a discontinuance 
having been entered as to E. P. Black, and also a decree foreclosing 
the vendor’s lien on the land; that on the 6th day of June, 1882, 
the land was sold to satisfy this judgment and lien, and appellant 
became the purchaser and paid the amount bid. 

Appellant in his answer declared his willingness to give up the 
land to appellee, on her paying to him the amount of the judgment 
paid by him. He also prayed the court, in the event that his title 
to the land by virtue of the sale should be deemed invalid, to 
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require in its judgment that appellee should refund the money to 
him, before being put in possession. He alleged that the personal 
property sued for had been appropriated to the payment of debts 
in accordance with directions of E. P. Black, and denied generally 
the allegations of appellee’s petition. The trial court excluded all 
evidence of the foreclosure proceeding in the former suit, on the 
ground that neither E. P. Black nor appellee were parties thereto, 

Judgment was rendered in favor of appellee for the land, upon 
her paying to appellant the sum of $151.50 within twelve months 
from the date of judgment. 


W. P. McLean, for appellant. 
No briefs on file for appellee. 


West, Associate Justice.— Under the special facts of this case, 
as disclosed by the record, there can be no question but that the 
wife can both institute and defend a suit when such action becomes 
necessary for the protection of herself or property, without the 
joinder of her husband. [yan v. Ryan, 61 Tex., 474, 475. 

The appellee was not a party to the judgment and decree, ob 
tained by the appellant against Hargrove and his wife, for the fore 
closure of the vendor’s lien on the land in controversy. 

Neither she nor her husband are named in, or bound by, the de 
cree. Nor is the title, or claim, there admitted to be held by them 
to the land in question, in the least degree affected by the proceed- 
ings had by the appellant against Hargrove and his wife, so far as 
is disclosed by the record now before us for considerat ion. 

In cases of this character for the foreclosure of a deed of trust, 
or a mortgage, or a vendor’s lien, or like claim on real estate, it has 
been repeatedly held by this court that persons holding the relation 
to the subject-matter in controversy sustained by the appellee and 
her husband in this suit, are, in the very nature of things, necessary 
parties to the foreclosure suit and the decree there rendered. Beck 
v. Tarrant, 61 Tex., 404; Slaughter v. Owens, 60 Tex., 671 and 672; 
Davis v. bane, 50 Tex., 279; Schmeltz v. Garey, 49 Tex., 49; 
Lockhart v. Ward, 45 Tex., 227. There are many more authorities 
of our court to the same effect. 

Without their presence in the suit the decree of foreclosure would 
be of no avail against them, as they would still hold the legal title 
until divested of it in some mode known to the law. 

The judgment and decree offered in evidence was not binding on 







































Sroxer v. Barty & Goopsoun. 











Statement of the case. 





——————— 


appellee. She was a stranger to it. Neither she, nor her husband, 
were parties to it, and, as an inevitable consequeace, are not bound 
by it. 
“The judgment of the district court is affirmed. 
AFFIRMED. 
[Opinion delivered October 28, 1884.] 





M. L. Sroxer er at. v. Barry & Goopsonn. 
(Case No. 1700.) 


1, NoTICcE — WIFE’S SEPARATE ESTATE.— Where the evidence shows that prop- 
erty was paid for out of the wife’s separate funds, the deed made to her and 
so recorded, a sale of the property under an execution against her husband 
conveys no title as to the purchaser who bought with notice of the facts, 
Parker v. Coop, 60 Tex., 1144; McKamey v. Thorp, 61 Tex., 649, cited. 


Arrrat from Camp. Tried below before the Hon. B. T. Estes. 

This suit was brought by appellees against John A. Stoker and 
his wife, M. L. Stoker, and A. T. Lightfoot and G. Seeligson & Co., 
who were made defendants by petition in trespass to try title. M. 
L. Stoker, joined by her husband, John A. Stoker, answered with 
plea of not guilty and a special plea setting up title to the lot in 
controversy as her separate property, alleging that the property was 
purchased with her separate means, and was not liable for debts of 
her husband. G. Seeligson & Co. answered, pleading several issues 
involving fraud between E. E. Stoker (through whom they claimed 
title) and M. L. Stoker, and prayed that E. E. Stoker be made a 
party te the suit, but as they did not appeal it is unnecessary to set 
out these issues. E. E. Stoker answered this plea by filing a dis- 
claimer. The parties claimed through a common source, and the 
issue was whether the property was the separate property of M. L. 
Stoker at the time it was levied on and purchased at execution 
sale by appellees, under a judgment in their favor against the hus- 
band, John A. Stoker. 

The cause was tried before the judge below and judgment ren- 
dered for appellees (plaintiffs) against all the defendants except 
E. E. Stoker, for the title and possession of the premises and for 
costs. M. L. Stoker and J. A. Stoker appealed. 


W. P. McLean, Whittaker & Bonner, for appellants. 


Thos. C. Smith, for appellee. 
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Srayton, Assoctatr Justice.— This cause was tried by the court 
Without a jury, and the conclusions of fact and law found by the 
court are found in the record, and also a statement of facts. 

There is no material conflict in the evidence, and it proves with 
all reasonable certainty that the property was bought for Mrs, M 
L. Stoker, and that it was paid for with her separate funds, and that 
the deed was made to her, and so stood of record at the time at 
which the appellees bought at the sale under execution against J, 
A. Stoker; and it further appears that the appellees had actual 
notice, before they purchased, of her rights. ‘The purchase of the 
property by the appellees was made under an execution in their own 
favor, and it is not shown that they paid for the property otherwise 
than by crediting the amount of their bid on their judgment. 

The conclusions of law, by the court, seem in the main to have 
been in accordance with the rulings of this court in Parker v. Coop, 
60 Tex., 114, and McKamey v. Thorp, 61 Tex., 649, and the judg. 
ment was rendered in favor of the appellees on the sole ground 
that the evidence was not suflicient to show that the property was 
paid for with the separate funds of Mrs. Stoker. We are of the 
opinion that this fact was proved as clearly as such a fact can be 
proved in cases in which money is invested several times, and that 
the court below, on the evidence, should have held the proof suffi- 
cient to establish it. 

For the error in this respect, the judgment of the district court 
will be reversed and here rendered in favor of appellants, and it is 
accordingly so ordered. 

REVERSED AND RENDERED. 


[Opinion delivered October 28, 1884. ] 





G. W. Bonner v. I. M. Date et At. 
(Case No. 1671.) 


1, BouNDARY — CHARGE OF THE COURT.—In an action to settle boundary, a 
charge as to whether one of the contiguous tracts of land is separate or com- 
munity property is unnecessary. Vide Higgins v. Johnson, 20 Tex., 889; 
Holloway v. Holloway, 20 Tex., 164. 

2. Same— Fact case.— See facts in opinion of the court where a charge under 

those facts was held good as to the character of a boundary line, and the 

acquiescence of parties to that line, 
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8, SAME — MEASURE OF DAMAGES.— A charge relating to the measure of dam- 
ages sustained by reason of interference with the erection of a certain wall, 
to the effect that the measure of damages sustained by reason of such inter- 
ference is the difference in the cost of erecting the wall as commenced orig- 
inally and its cost upon completion as the party was afterwards compelled 
to build it by reason of the interruption, was proper. 


Arrreat from Johnson. Tried below before the Hon. Jo Abbott. 

Mrs. Dale and the other appellees owned lot 3, block 3, in city of 
Cleburne. G. W. Bonner and his wife owned the adjoining lot 4. 
The appellees had a brick store-house on their lot. Bonner had 
erected a wooden building upon his premises. This last mentioned 
building was destroyed by fire in April, 1882, and, as it abutted upon 
the brick store, the latter was damaged also. To repair this dam- 
age, appellees, under the advice of skilled mechanics, proceeded to 
erect a new wall, and, as they alleged, with the consent of Bonner. 
After the work had progressed a day, Bonner compelled the work- 
men employed in its erection to cease, forbade their continuing, and 
prevented the work from proceeding further. This suit was orig- 
inally brought by appellees to recover damages for this dispossession, 
but the most important matter was the dispute as to the boundary 
line between the two iots. As a full account is given in the opinion 
it need not be set out here. Appellees obtained a judgment for the 
disputed boundary line, as contended by them, and $1,150 damages, 
but filed a remitter of $829.50. Bonner appealed. 


Poindexter & Padelford and De Berry & Smith, for appellant. 
Bledsoe & Fisher and Brown, Ramsey & Crane, for appellees. 


Detany, J. Com. Arp.— The first and second assignments of error 
will be considered together. 

One of the links in the chain of title down to the plaintiffs was 
adeed from J. E. Lorance to Mrs. I. M. Dale and Mrs. Lizzie D. 
Hutcheson. 

At the date of the deed Mrs. Hutcheson was a married woman, 
the wife of her co-plaintiff, J. T. Hutcheson. 

The defendants asked a charge to the effect that the interest thus 
conveyed to Mrs. Hutcheson was presumptively a community inter- 
est, and that the facts would not sustain the allegation of the plaint- 
ifs that it was her separate property. 

The charge was refused on the ground that the defendants, in 
their pleadings, had recognized J. T. Hutcheson as the agent of 
the other plaintiffs, and that this fact, taken in connection with the 
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evidence, justified the refusal. The evidence showed that J. T. 
Hutcheson had purchased the property for his wife and Mrs. Dale, 

We do not think that the court erred either in refusing the ch large 
asked or in the general charge to the effect that the deed was suf. 
ficient. Higgins v. Johnson, 20 Tex., 389. 

Counsel for appellant, in support of their views, refer us to the 
case of Holloway v. Holloway, 30 Tex., 164. There the plaintiff 
sued for a piece of land as her separate property, and the only evi- 
dence of her claim was a deed to her during her coverture. 

As there was no other evidence but the deed, the court held that 
the property was presumptively community, and that she could not 
recover in her separate right. 

Here, however, there was other evidence. Besides, in this case, 
the contest was not so much one of title as of boundary. 

The titles of the parties respectively in lots 3 and 4 were not dis. 
puted. The question was, to which of the lots did the strip of land 
belong? 

The third and fifth assignments are waived, and the fourth is 
unimportant. 

The sixth, seventh, eighth and ninth assignments may be consid- 
ered together. 

The town of Cleburne was laid out in 1867. Block No. 3 is north 
of the public square. It fronts south on Henderson street, and to 
the west on Main street. 

The southern front is two hundred and ten feet, and is divided 
into eight lots, which are numbered consecutively from 1 to 8 — lot 
No.1 being on the west, and lot No. 8 on the east. Each lot fronts 
on the street twenty-six feet three inch 1es, and runs back eighty feet. 
Soon after the town was laid out a brick building was erected on 
lot No. 1, which is called in the record the Taylor building. When 
this Tay lor building was erected, and for many years afterw ards, it 
seems to have been generally supposed that its southwest corner 
was the southwest corner of lot No. 1, and of the block. 

Buildings were afterwards erected upon lots 2, 3 and 4 upon this 
supposition. 

In 1879 the plaintiffs bought lot 3, and in 1880, when they pro- 
posed to put up a brick building upon it, they had a survey made 
from the southwest corner of the Taylor building to ascertain the 
exact eastern boundary line of lot 3; and they erected their build- 
ing so that the outer edge of the east wall was one inch and a half 
within the east boundary iine of the lot, as it was then supposed 
to be. 
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A wooden building upon lot 4 belonged at that time to one Earl, 
and, by an amicable arrangement, he extended his roof over this 
little space and attached it to the building of plaintiffs. 

About the year 1881 Dr, Merrill owned lot No. 5 and the plaint- 
iffs had bought lot No. 6, and they were preparing to build upon 
their respective lots. The defendant also contemplated building on 
his lot, No. 4; and he ordered a survey of the south front of the 
block (or a part of it), commencing, it seems, at the southeast cor- 
ner. Doubts having arisen about the correctness of the lines be- 
tween the several lots, a careful resurvey was made of block No. 3 
and the adjoining blocks, when it was found that the southwest cor- 
ner of the Taylor building was about nine inches west of the south- 
west corner of the block. This, of course, would remove the lines 
of all the lots nine inches farther east than they had been supposed 
to be. 

The discovery disconcerted the plans of the plaintiffs and Dr. 
Merrill, and earnest consultations were had between them and the 
defendant and other owners of lots. 

It was finally proposed that they should all enter into a written 
agreement to make the southwest corner of the Taylor building the 
initial point, and thus keep the lines of the various lots in the posi- 
tions which they had been supposed to occupy. 

The defendant refused to consent to this, and insisted that his lot 
should be where the law placed it,— that is, its locality should be 
determined by the recent survey. 

The plaintiffs and Dr. Merrill were compelled to yield, so far as 
the erection of their new buildings was concerned, and the former 
gave up to the latter astrip off the west side of this lot No. 6. 

Of course the defendant could not insist on adhering to the new 
survey so far as it affected the lines of lots 4, 5 and 6, and yet main- 
tain the satus quo as to the lines of lot 3. 

When, therefore, the plaintiff, J. T. Hutcheson, soon after these 
events, called upon him to move his wooden building, which stood 
on lot 4, further east, so as to vacate the little strip of ground which 
the late survey gave to lot 3, he appears to have consented after 
} some delay. 

We have thus condensed the substance of a large amount of con- 
flicting testimony. 

The defendant denies many of the facts stated above, but the 
verdict of the jury is against him, and there is in the record ample 
evidence to sustain the verdict. 

In the assignments of error last above mentioned, the defendant 
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questions the several charges of the court upon this part of the 
case. 

But in our opinion there was no error in these charges. They 
were adapted to every phase of the evidence; were full and clear 
and eminently impartial. 

Thus matters stood when, in April, 1882, the defendant’s building 
on lot No. 4 was burned to the ground. The fire greatly damaged 
the eastern wall of the brick building on lot No. 3. 

The plaintiff Hutcheson’s testimony presents this part of the case 
thus: Within a day or two after the fire he ascertained from skilled 
mechanics that, instead of taking down his eastern wall, he could 
repair the damage by putting up an eight-inch supporting wall on 
the ten-inch strip of ground and fastening it securely to the damaged 
wall. This, of course, would require the workmen, while perform. 
ing the work, to stand upon a part of the now vacant lot No, 4 
Knowing that the defendant contemplated building on lot 4, he 
went to him, told him of his plan of building the eight-inch sup. 
porting wall, when defendant answered that it was a good idea. 
Hutcheson then asked the defendant how long it would be before 
he would be ready to build, and was informed that it would be some 
time, as defendant had no money on hand, whereupon he started 
the mechanics to work on the wall and made arrangements with the 
insurance company to pay for the work and material. On the even- 
ing of the first day, when the wall was two feet above the ground, 
and four days more would suffice to complete the work, the defend- 
ant drove the workmen away, threw their mortar boards and imple- 
ments off the lot, and that night barricaded the lot with loaded 
wagons carted in so as effectually to stop the work. This, it appears, 
wholly thwarted the plans of the plaintiff, and added largely to the 
delay and expense of the undertaking. 

The plaintiffs set up these facts as a part of their claim of 
damages. 

The evidence on the point was conflicting. 

Upon this part of the case the court charged that if Bonner had 
given Hutcheson permission to enter upon lot 4 to build the wall, 
or had used language to him respecting the matter from which 
a reasonably prudent man might infer a permission, and had after- 
wards put a stop to the work by driving off the workmen, ete., then 
the plaintiffs might recover damages. And the measure of damages 
would be the difference between the cost of the work as originally 
commenced, and its cost as the plaintiff was aferwards compelled to 
complete it by reason of the interruption. 
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The court also charged that if the defendant had given no per- 
mission, and had said nothing from which a reasonably prudent man 
could infer a permission, then the plaintiffs were not entitled to dam- 
ages. 

Several of the assignments of error are founded upon this part of 
the charge. 

As the plaintiff did not claim the right to enter upon lot 4 for the 
purpose of building the wall, we need not inquire whether he had 
the right to do so. 

But there are many casesin which anentry upon the land of one 
man by another is justifiable. And in the case of Carpenter »v. 
Halsey, 57 N. Y., 657, it was held that when A was building a par- 
tition fence between himself and B, he had a right to go upon B’s 
land for the purpose of building the fence. The case, however, is 
very meagerly reported, and we express no opinion on the subject. 

It must be admitted that in the case before us very slight circum- 
stances would justify Hutcheson in inferring the consent of the de- 
fendant to his entry upon the lot, and we therefore find no fault 
with the charge of the court. 

The assignments of error and the arguments of counsel proceed 
on to other questions; but we think the principal points have been. 
disposed of. 

This case strikingly illustrates “how great a matter a little fire. 
kindleth.” 

The paper contained in the record will more than cover every inch 
of the land in dispute. The arguments of counsel are voluminous,. 
and, we must add, elaborate and able; but we think that the ends. 
of justice have been attained, and we wjll not extend this opinion. 
further. 

We recommend the affirmance of the judgment. 

AFFIRMED. 

[Opinion adopted October 28, 1884.] 





W. M. Cason er at. v. G. C. Coamsers. 
(Case No. 1728.) 


1, RENEWAL OF NOTE — MoRTGAGE.— Where a note, secured by a mortgage, 
becoming barred, is renewed, it operates as a renewal of the mortgage only 
as between the original parties thereto; but such renewal does not affect the 
rights of third parties to the property, accruing after the execution of the 
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mortgage, but prior to the renewal, and while the original debt was bated 
by the statute of limitations. 

2, SAME — CASES CITED AND APPROVED.— Hodges v. Taylor, 57 Tex., 196; Riggs 
v. Hanrick, 59 Tex., 570; Ross v. Mitchell, 28 Tex., 154; Blackwell v. Bar: 
nett, 52 Tex., 326; Wood v. Goodfellow, 43 Cal., 185; Barber », Babel, 36 
Cal., 14, cited. 
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Aprrat from Morris. Tried below before the Hon. B. T. Estes, 
On the ist day of February, A. D. 1876, J. A. Donaldson made 
and delivered to G. C. Chambers a promissory note for the sum of 
$141.32, payable to the order of G. C. Chambers one day after the 
date thereof, and to secure the payment of this note Donaldson, on : 
the 1st day of March, A. D. 1876, executed to Chambers a trust deed 
upon certain personal property, including the mule in controversy § 
in this suit. The note became barred by the statute of limitations 
on the 3d day of February, A. D. 1880. Donaldson being indebted 
to W. M. & J. J. Cason, sold and delivered the mule to them aga 1 
payment on their debt, and they credited Donaldson’s account with 
the amount they were to allow him for the mule. On the 22d day 
of April, 1882, Donaldson renewed his note to Chambers for $75 
as the balance due on his barred note, and on the 28th day of the 
same month Chambers instituted suit in the justice court upon his 
renewed note and mortgage against Donaldson, making appellants 
defendants, and prayed for foreclosure of his mortgage upon the 
mule in their possession. The mortgage was duly recorded under 
the laws in force at the time of its execution. A trial was had in 
the justice court, and judgment rendered in favor of Chambers 
against Donaldson and also foreclosing his lien upon the mule in the 
possession of W. M. & J. J. Cason, from which they appealed to the 
county court, and the jurisdiction of the county court being dimin- 
ished, the cause was transferred to the district court. Appellants 
answered by general demurrer, general denial, and specially pleaded 
the statute of limitations in bar of Chambers’ pretended lien. The 
court rendered judgment foreclosing the lien upon the mule, and 
found its value to be $45, and rendered judgment against appellants 
for that amount absolutely (on the ground that appellants had 
parted with the title and possession of the mule since the institution 
of this suit). 


RS ORY ea RD oe 





J. A. Peacock, for appellants. 


J. M. Moore, for appellee. 




































peeereer: — 


ae pear rs 









v. Preirrer & Co. 


Kine 








Syllabus. 





Srayton, Associate Justice.— The evidence shows beyond contro- 
versy that the note executed by Donaldson to the appellee Cham- 
bers, to secure which the deed of trust sought to be foreclosed in 
this cause was given, was barred by the statute of limitations prior 
to the time that the appellants bought from Donaldson the mule 
which was included in the trust deed. 

While it is true that the subsequent renewal of the debt by the 
new note given by Donaldson to Chambers, as between them would 
operate a renewal of the mortgage given to secure it originally, yet 
sych renewal could not affect the right of the appellants, which ac- 
crued prior to the renewal, and while the original debt was barred 
by the statute of limitations. 

“This question we regard as settled by the following cases: Hodges 
y. Taylor, 57 Tex., 196; Riggs v. Hanrick, 59 Tex., 570; Ross »v. 
Mitchell, 28 Tex., 154; Blackwell v. Barnett, 52 Tex., 326. 

The same rule is declared in the following cases: Wood v. Good- 
fellow, 43 Cal., 185; Barber ». Babel, 36 Cal., 14; Lent v. Shear, 
26 Cal., 365. 

That the appellants may have taken the mule in payment of a 
debt due to them does not affect their right. 

The judgment of the district court will be reversed in so far as 
it gives judgment in favor of the appellee against the appellants, 
with costs in the court below and in this court for the appellants. 
It is accordingly so ordered. 

REVERSED AND RENDERED. 


{Opinion delivered October 28, 1884.] 





E. A. Kriya v. P. Pretwrrer & Co. 
(Case No. 1702.) 


1, BILL OF EXCEPTIONS.— The’ statement of facts was on motion stricken from 
the record. An exception was taken in the court below to the action of the 
special judge in overruling objections to his trying the cause; the ground of 
the objection being that he was the attorney for a claim against an insolvent 
assignor, and could not sit as judge in a cause involving the validity of the 
assignment. Held, that in the absence of any statement in the bill of ex- 
ceptions showing the ground on which the objection was overruled, it will 
be presumed that it was because the alleged ground of disqualification did 
not exist. 

%, PRACTICE — EVIDENCE.— In the absence of a statement of facts the court will 
not reverse on an exception to the irregular admission of evidence, there 
being nothing to show that it worked injury or prejudice to appellant’s 
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Arprat from Camp. Tried below before the Hon. George 7 
Todd, Special Judge. 

The appellee recovered judgment against one Brinck, and exeey. 
tion was levied on a stock of goods. {t was alleged that two 
days before execution issued the debtor made an assignment of hig 
goods to appellant for benefit of creditors. After levy the appel 
lant made oath and filed claim bond under the statute. There was 
a trial of the right of property. The statement of facts was on mo. 
tion stricken from the record. Judgment below for appellant, 


No briefs on file for appellant. 


W. T. Armstead, W. R. Camp and W. J. Singletary, for appellee, 


Wit.ir, Curer Justrice.— The statement of facts was upon motion 
of appellees stricken from the transcript on a former day of this 
term. The two errors insisted upon in this court will therefore 
have to be considered without reference to the evidence before the 
court upon the trial of the cause. It is claimed that the special 
judge was disqualified to hear and determine the cause for the 
reason that he was attorney for one of the claims filed with the 
assignee of b. F. Brinck. This objection was saved by a bill of 
exceptions, which states that the objection was overruled by the 
court, but does not say whether it was overruled because the presid- 
ing judge was not attorney for the claim; or, because the fact that 
he was, would not disqualify him. If on the first ground, the jadge- 
was undoubtedly right in not sustaining the objection; we cannot 
presume that it was overruled upon the other ground. It is the 
duty of the party bringing before us a ruling of the court below for 
revision to furnish us with all facts necessary for us to understand 
and pass upon it; and, if the ruling can be sustained upon the ree 
ord, we will not resort to presumptions of something that may have 
occurred, not shown by the transcript, in order to hold the ruling 
incorrect and reverse the cause. As to the other assignment, it is 
enough to say that without a statement of facts we cannot tell 
whether or not the execution claimed to have been irregularly ad- 
mitted had any effect upon the decision of the cause. Other evi- 
dence establishing the same facts as those shown by the execution 
may have been before the court, or its admission may have been 
unimportant for other reasons. Hence, without passing upon the 
question of the right of the court to admit new evidence after the 
case has been concluded and argument waived, it is sufficient to say 
that unless that evidence could, under the state of facts before-the 
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court, have affected the cause one way or other, its admission could 
f dono harm; and is not an error for which the judgment will be 
' reversed. ‘There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered October 28, 1884.] 





Moorma & Lyon er au. v. C. McBrive er At. 


(Case No. 1748.) 


are admissible to show the character of the claim asserted by him, but not 
to prove title. Citing McDow v. Rabb, 56 Tex., 159; Wallace v. Wilcox, 27 
Tex., 60. 

9, Same.— One holding as tenant, or otherwise, cannot by his declarations affect 
his landlord’s title. 

8, SaME.— Proof that A had executed title bond to B, and the payment of part 
of the purchase money, cannot be made by the latter’s declarations to that 
effect. 

4, ExecuTION.— Where a party has paid part of the purchase money for land, 
he has an interest in the land subject to execution. 

5, Same — IMPROVEMENTS.— A mere claim for compensation for improvements 
made on the land is not such an interest as is subject to execution. Hen- 
dricks v. Snediker, 30 Tex., 308. 


Arprat from Cass. Tried below before the Hon. B. T. Estes. 

C. McBride and F. M. Henry, the appellees, brought an action of 
trespass to try title against B. A. Bauguss, J. E. D. Blaydes, the ap- 
pellants Mooring & Lyon and J. A. Bauguss, to recover a tract of 
seven hundred and seventy acres of land, part of the Davenport head- 
right in Cass county. J. E. D. Blaydes is the common source of title. 
Plaintiffs claimed that they were entitled to possession from October 
8,1873, but had been withheld from the land since that time. Their 
claim for title was as follows: August 2, 1871, McBride, as ad- 
ministrator de bonis non of the estate of Jas. H. Davis, recovered 
a judgment against B. A. Bauguss for $1,150, upon which several 
executions were issued, the last of which (the preceding ones being 
unsatisfied) was levied on the land in controversy, as the property 
of defendant B. A. Bauguss, by W. W. Williams, the sheriff of Cass 
county, who sold it on first Tuesday in October, A. D. 1873, when 
plaintiffs purchased it for $200, which was credited on the execution, 
and the sheriff made them a deed therefor dated October 8, A. D. 
1873. That on or about the 20th day of December, A. D. 1871, B. 
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A. Bauguss purchased of J. E, D. Blaydes the land, and then paid 
him therefor $450 in cash in part payment, leaving a balance of 
purchase money unpaid of about $800; that Blaydes then made 
and delivered to B. A. Bauguss his bond for title in writing, by 
which he bound himself to make to Bauguss a good and sufficient 
deed of conveyance for the land, upon the payment of the balanee 
of purchase money and interest thereon. That on or about the 94 
day of January, A. D. 1874, Bauguss, by the hand of Mooring & 
Lyon, paid to Blaydes the balance of purchase money, principal and 
interest, amounting to $1,000. 

That all the defendants conspired and combined together to cheat, 
wrong, defraud, hinder and delay the plaintiff C. McBride, as such 
administrator, in the collection of the debt; and to defeat the title 
of the plaintiffs, under sheriff’s sale, and pursuant to such combina- 
tion and conspiracy the defendants did, on the 2d day of January, 
A. D. 1874, cause the defendant J. E. D. Blaydes to execute and 
deliver to defendants Mooring & Lyon a deed of conveyance for the 
Jand. That this deed was not a sale in good faith, and Mooring & 
Lyon took the land and deed in trust for the use and benefit of de 
fendants 6. A. Bauguss and J. A. Bauguss, who were then in pos 
session of the land, with full knowledge of plaintiffs’ title. 

The defendants all answered by general demurrer, general denial 
and plea of not guilty. 

Defendants Mooring & Lyon further answered that, if the de- 
fendant Blaydes ever contracted for the sale of the land deseribed 
in plaintiffs’ petition, the contract of sale was wholly executory and 
conditional, and was made to Mary F. Bauguss in consideration of 
her separate money and was intended to be her separate property, 
and was not made to defendant Bauguss, who never had or acquired 
any interest, either legal or equitable, in the land, and that the shieriff’s 
sale declared on in plaintiffs’ petition passed no title; and further, 
that if such executory contract was ever made by Biaydes to and 
for the separate use of Mary F. Bauguss, the same was never com 
pleted, but was expressly rescinded and revoked by the parties 
thereto long before defendant Blaydes sold same to defendants Moor 
ing & Lyon. That they purchased the land in controversy in good 
faith for a valuable consideration paid from Blaydes, without any 
notice, actual or constructive, of any prior conveyance, sale or col 
tract of sale by Blaydes to any one whomsoever, and without any 
notice of plaintiffs’ claim. 

The cause was tried before a jury at February term, 1881, and re 
sulted in a verdict and judgment for the defendants, but a new trial 
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was granted on motion of plaintiffs. The cause was again tried at 
February term, A. D. 1884, resulting in a verdict and judgment for 
the plaintiffs against all the defendants, for the land and $500 rent. 

On the trial, appellees offered to prove by J. E. Grant the declara- 
tions of B. A. Bauguss in December, 1871, as to his claim of title, 
with a view to show the existence and contents of the bond for title. 
This was objected to as being incompetent, not binding on defend- 
ants and not an issue. The court admitted the evidence. 


Geo. T. Todd and Geo. T. Vaughan, for appellants, cited: Daugh- 
erty v. Cox, 13 Tex., 209; Gamble v. Dabney, 20 Tex., 77; Hen- 
dricks v. Snediker, 30 Tex., 296; Bradshaw v. House, 43 Tex., 145; 
46 Tex., 303; Hobby’s Tex. Land Law, sec. 621. 


F. M. Henry, for appellees. 


Sravron, Associate Justice.— To entitle the appellees to recover 
in this cause, it was necessary for them to prove that B. A. Bauguss 
was the owner of the land at the time they purchased under the 
execution against him, or that he had some intérest therein, subject 
toexecution, which passed by the sale at which they purchased. 

It is not denied that, prior to the execution of the deed by Blaydes 
to Mooring & Lyon, the legal title to the land was in the former; 
but it is contended that Blaydes, prior to the time the appellees 
bought the property under the execution against Bauguss, executed 
to the latter a bond for title to the land, after having been paid a 
part of the purchase money; that Bauguss made valuable improve- 
ments on the land, and that such right as Bauguss had, under such 
facts passed to them by their purchase. 

That such state of facts existed it was necessary for the appellees 
toprove. This they attempted to do by proof of declarations made 
by Bauguss while he was in possession of the land. 

This character of proof was objected to, but the objection was 
overruled and the evidence admitted. 

The sole purpose for which the declarations were admitted, in so 
faras they related to the execution of a title bond by Blaydes to 
Bauguss, was to prove title in Bauguss; and the inquiry arises 
Whether such evidence was admissible against the appellants for 
such a purpose. 

That the declarations of one in possession as against those who 
claim through him may be used for certain purposes is well settled. 
Thus, were this an action by the appellees, who hold by deed di- 
tectly from Blaydes, it would be admissible for them, in an action 











Moortne & Lyon v. McoBripr. 






[Tyler Term, 





Opinion of the court. 





| 


against one claiming through Bauguss, to prove the declarations of 
Bauguss, made while in possession, that he held through an execy- 
tory contract made with Blaydes, and so,for the purpose - proving 
that Bauguss did not assert a title in fee to the land, and to show 
the character of claim he did assert. Many instances are given in 
the books in which declarations of persons in possession are held ad- 
missible for certain purposes. Wharton’s Law of Evidence, 1156 
et seq.; 1 Greenleaf, 109, 123. 

But we know of no case in which such declarations were admit- 
ted for the purpose of showing title in the declarant. 

After considering the several classes of cases and purposes in and 
for which such declarations are admissible, and illustrating that they 
are cases in which the declarations are termed, by the author, self- 
disserving, Mr. Wharton says: “But for this same reason such 
declarations cannot be used as evidence of ¢éé/e at all; they are only 
evidence of the grounds on which the tenant claims possession. For 
he might be but a tenant at will, and yet claim to be a tenant for 
life, which being less than the fee would be presumptively self- 
disserving, though really self-serving. In short, they are evidence 
that the occupant never pretended to have more than a limited right 
or estate, not as showing, or even tending to show, that he really 
had such right or estate.” Wharton on Evidence, 1156; McDow v, 
Rabb, 56 Tex., 159; Wallace v. Wilcox, 27 Tex., 60. 

The rule is that one holding as tenant or otherwise cannot, by 
his declarations or admissions, affect his landlord’s title. Wharton 
on Evidence, 1161, 1169. 

Proof that Blaydes had executed a title bond, conditioned to make 
title to Bauguss on payment of the purchase money, could not ‘be 
made by the declarations of the latter to that effect; nor could it be 
thus proved that a part of the purchase money had been paid. 

As against Bauguss, no proof of title in him, at the time the 
appellees bought under the execution against him, was necessary; 
for the sale under the execution would pass whatever title or inter- 
est he had which was subject to sale under the execution. If he 
had such an interest as is claimed by the appellees, it was subject to 
seizure and sale under the execution; but if he had only a claim to 
compensation for improvements made on the land, then, under former 
decisions of this court, he had no such interest as was subject to such 
sale. Hendricks v. Snediker, 30 Tex., 308. 

The charge of the court, in most respects, presented the law of 
the case correctly and fully; but it was defective in that it did not 
inform the jury what the rights of the appellants were, if, in the- 
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exercise of his right on failure of Bauguss to pay the purchase 
money, Blaydes rescinded the executory contract and sold the land 
to Mooring & Lyon; for, in such case, if Mooring & Lyon bought 
in good faith, and for their own benefit, and not to hold in trust for 
Bauguss or his benefit, it would be unimportant whether or not they 
had knowledge of an executory contract between Blaydes and Ban- 
guss. The other assignments of error need not be considered 
further than they have been in effect passed on, but for the error 
considered the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


(Opinion delivered October 31, 1884.] 





I. & G. N. R’y Co. v. Wittram Pape. 
(Case No. 1664.) 


1, DAMAGES — CONDEMNING LAND.— Damages which result from the increased 
difficulty of communication between the parts of a tract of land severed by 
the bed of a railroad are such as are construed to have been included in 
the assessment of damages in proceedings condemning the land for the use 
of the road. 


2 


SamMe.—Such an assessment of damages embraces all past, present and 

future damage which the improvement may thereafter reasonably produce. 

8. RAILWAY COMPANY.— A railway company is not bound to construct its road- 

bed and earthwork, when a right of way has been secured, in such manner 

as to produce the least possible inconvenience to the owner of the adjacent 
land. 

4, DAaMAGES— RIGHT OF WAY— RAILWAY COMPANY.—A right of way for a 
railway company being secured, and an assessment of damages having been 
made, the railway company is not afterwards bound to construct its road 
with reference tothe greatest convenience of the owner of the land, but is 
authorized to build in accordance with its general plan, with reference to 
cost and its own advantage in constructing a safe and good road. It must, 
however, be constructed with proper precautions to avoid unnecessary in- 
jury to the land. 

5, PLEADING — DAMAGES.—It was error to render judgment for damages 
against a railway company for the alleged cost of constructing ditches and 
drains along the right of way which the company failed to provide, when 

the petition alleged no actual pecuniary loss, and failed to allege that the 

plaintiff had constructed or paid for or expended labor on them. In such 

a case, damages for the cost anticipated in constructing the drains and 

ditches cannot be awarded. 


Apprat from Comal. 
Paschal. 


Tried below before the Hon. Thomas M. 
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Suit by Wm. Pape against the I. & G. N. R’y Co. for $1,000 dam. 
ages. The petition alleged four grounds of damages, in substangg 
as follows: 

1. For carelessly constructing its road-bed over his land in sucha 
manner as to cut off and separate about five acres of his land from 
the remainder of his tract, so as to deprive him of access to the 
five acres, to his damage $250. 

2. For reasonable cost of building a necessary crossway over the 
railroad to enable Pape to go to and from his five acres, the further 
sum of $250. 

3. For carelessly constructing the road-bed across plaintiff’s land 
in such a manner as to cause about ten acres of it to be inundated 
with water, to his further damage $250. 

4. For reasonable cost of drains and culverts necessary to enable 
plaintiff to use his land, the further sum of $250. 

The petition stated in the third count that on account of the in. 
capacity of the culverts and ditches made on plaintiff's land, that 
the rain-water falling on the same was not drained off, “and by 
reason of this, about ten acres of his main farm had been inundated 
with rain water, and the uses and benefits lost to him.” It was 
claimed in the petition that the company knew the proper manner 
in which to build the road, and the crossings, and also as to digging 
the ditches and making the culverts, but that it failed and refused to 
construct them properly. 

Defendant pleaded general and special demurrers to the petition, 
also answered by general and special denial, claiming that the land 
had been legally condemned for the road of defendant to be laid 
upon it, one hundred feet in width; that damages for condemnation 
were awarded and paid; that plaintiff was present at the award, 
which was for $225, for the right of way and all damages for in- 
convenience or otherwise to plaintiff. A copy of the judgment of 
condemnation was attached to defendanf’s answer. Specially denied 
that it built its road in a careless and negligent or indifferent man- 
ner; but had built it in the proper manner, and with as little dam- 
age as possible to plaintiff, and denied making any promise to make 
bridges or culverts for plaintiff. 

The jury found in favor of plaintiff, $150 on each count — $600 — 
for which the court gave judgment. Defendant afterwards remitted 
all but $380, and judgment was given for this amount. 


J. D. Guinn, for appellant, cited: R.8., 4171; L & G. N. R. R. Oo, 


v. Malone, W. & W. Tex. Ct. App., 92; Mills on Em. Dom., 214, 
215, 217; 1 Red. R’y, 271; 7 Tex., 313; Greenl. on Ev., 84. 
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No briefs for appellee have reached the reporter. 


Waker, P. J. Com. App.— The legal sufficiency of the first count 
of the petition is involved under the fifth assignment of error. The 
fifth assignment is that “The court erred in overruling defendant’s 
eighth special exception to plaintiff's petition, which sought to strike 
out the claim for damages for $250 for failure on the part of defend- 
ant to provide a crossing over its road for the convenience of plaint- 
iff in passing to and fro over the same, because the said count 
showed no legal obligation on the part of defendant to make such 
crossing.” 

The special exception referred to is that “It does not appear that 
defendant is under any obligation to provide a pass-way for plaint- 
iff's convenience across its road to enable him to go from one part 
of his farm to another; if so, then the plaintiff’s remedy does not 
sound in damages, but by a process to compel the defendant to build 
the same.” 

The first count in the petition claimed damages resulting from the 
defendant’s so constructing the earthwork and roadway of its rail- 
road through his land, that owing to its height he was prevented 
from having convenient passage and access to a certain five acres of 
his land, from which he was thus cut off; and that said defendant, 
having thus constructed its road, failed to provide against plaintiff's 
inconvenience by placing or making for plaintiff proper and neces- 
sary crossings over and upon said roadway. 

Damages resulting from increased difficulty of communication 
between the parts of a severed tract are such damages as are con- 
strued to be included in the assessment of damages sustained by the 
owner of the land in proceedings for condemning the land to the 
railroad’s use for its right of way. See Pierce on Railroads, 174, 
and authorities there cited; also Mills on Em. Domain, sec. 216. 
The plaintiff’s petition does not allege that the defendant trespassed 
upon his land without authority derived from its due condemnation 
for right of way. 

“The appraisement embraces all past, present and future damages 
which the improvement may thereafter reasonably produce. e+e 
Any damage not resulting from negligent or unskilful construction 
is presumed to be included in the assessment.” Pierce on Railroads, 
216. 

The plaintiff's petition does not show that the alleged damage 
was caused from a negligent or unskilful construction of the defend- 
ant’s railroad. It alleged, it is true, “that in the construction of 
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said earthwork, defendant, although fully aware of the proper 
manner and mode of so constructing said ‘earthwork and roadway 
so as not to injure and damage plaintiff, did negligently and care. 
lessly so construct and erect across and upon plaintiff? s land before 
described, said earthwork and roadway as to cut off from the said 
tract of one hundred acres by such road-bed, about five acres more 
or less of good arable and cultivable land,” etc. But, if this alle. 
gation means to import that the defendant was under a legal obliga- 
tion to so construct its line of road through plaintiff's land as to 
cause no greater injury or inconvenience to the plaintiff in his farm- 
ing operations than the knowledge and skill of the defendant would 
allow; or in other words, to construct its earthworks and road-bed 
with reference to the least possible inconvenience to the plaintiff, we 
apprehend that such a proposition is not maintainable. 

It is to be inferred from the plaintiff’s allegations that the impedi- 
ments of which he complains consist in the defendant having con- 
structed its line of road on a line and course through plaintiffs land, 
which required the raising ef the railroad bed to a height above the 
ordinary level of the adjacent land, and that the embankments thus 
formed constituted an obstacle to the plaintiff's direct passage across 
the road to the five acres in question. The defendant, it must be 
supposed, had sufficiently indicated the line along which it claimed 
its right of way when it made compensation therefor under a proper 
sondemnation and assessment of d: unages, and the damages which 
might probably result, it must be held, were then taken into consid- 
eration, and the defendant was not limited in building its said line 
of road to its construction with reference especially to the greatest 
convenience of the plaintiff, but was entitled to construct it in ae- 
cordance with its general plan and consistently with its own advan- 
tage with reference to cost and the requisites of a safe and good 
road. 

In the condemnation of land fora railroad’s right of way, dam- 
ages are to be assessed upon the assumption that the road will be 
constructed with due care and skill, and with proper precautions 
necessary to prevent unnecessary injury to land-owners. Pierce on 
Railroads, 218. In order to subject the defendant to liability on 
the grounds relied on in the first count, the facts alleged must be 
such as to show that the defendant had violated the above rule of 
law; but we 
nor does it negative with sufficient distinctness the idea that the de 
fendant constructed its road-bed on a proper line and direction 
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plained of were constructed as a matter of right on the part of de- 
fendant, and with due care and skill, and such consideration for 
plaintiff's right as he had a right to exact. The defendant’s excep- 
tions to the first count of the petition ought to have been sustained. 

The second count was subject to the defendant’s exceptions upon 
similar grounds to those we apply to the first count. It appears 
from the charge of the court that the plaintiff abandoned, on the 
trial, a right to recover on this second count, and the jury were in- 
structed not to find upon it for the plaimtiff; the jury, however, 
did find upon it $150 damages for the plaintiff, which amount was 
remitted by the plaintiff, and the remittitur duly entered upon the 
verdict and judgment. 

The seventh assignment of errors is as follows: ‘* The court erred 
in overruling defendant’s tenth special demurrer, which is as fol- 
lows, viz.: Defendant specially demurs to plaintiff's fourth count, 
which seeks damages for the reasonable costs of drains and culverts 
necessary to enable plaintiff to use his land, and says it shows no 
cause of action.” 

We will here insert the fourth count as taken from plaintiff's pe- 
tition: “ Plaintiff further alleges, and so charges the fact to be, that, 
to enable him to use and enjoy his said estate, as he is in law en- 
titled to, and to protect him from the injury and annoyance of said 
accumulation of waters as aforesaid, it is necessary that good and 
sufficient ditches or drains be made along the right of way of de- 
fendant’s railroad, and . . . culverts be made through the road- 
bed of defendant to conduct and carry off the excess and surplus 
water which, flowing over plaintiff’s land, is obstructed in its natu- 
ral outlet and passageway by the earthwork of defendant’s road-bed. 
That the reasonable cost for the construction of said drains and 
culverts, necessary and proper to enable plaintiff to enjoy and use 
his land as he is in law entitled to, is the sum of $250, and they 
claim damage in that sum.” 

This count was specialiy demurred to, as stated in the seventh as- 
signment above. The jury gave a verdict on this count for $150. 
The above assignment embodies the language of the exception to 
the fourth count. 

The plaintiff's cause of action on this count consisted of the dam- 
ages sustained by him by the alleged default of the defendant. 
The grounds for the recovery of such damages consisted of the injury 
sustained by the plaintiff to his land, his crops growing thereon, or 
other injury to his premises flowing from the alleged failure of de- 
fendant to construct sufficient ditches, drains and culverts along the 
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right of way of said railroad. The plaintiff’s petition alleges no 
facts which afford a basis for such damages, but alleges instead that 
the cost of constructing such amounts to $250, which sum he claims 
as damages. Although the statement thus ‘made may not furnish 
the true measure of damage, it might be disregarded, and the count 
in question heid sufficient nevertheless, provided other facts had been 
alleged from which damage to the plaintiff might be legally inferred; 
but the plaintiff does not allege that he has sustained any pecuniary 
damage from the defendant’s alleged default, but simply alleges 
that it is necessary to construct such drains to enable him to use and 
enjoy his estate, and he distinctly predicates the amount of damage 
claimed by him, not upon any actual pecuniary loss, but upon the 
cost of constructing the works referred to, and he does not allege 
that he has constructed such, nor that he has expended labor, time 
or money in so doing. See Rev. Stat., 4171; I. & G. N. R. R. Co, 
v. Malone, W. & W. Tex. Ct. App., sec. 234; Mills on Em. Dom, 
secs. 214, 215. 

The appellant has assigned thirty-nine grounds of error, and the 
record presents nearly as many bills of exception; in view of the 
result at which we have arrived upon a consideration of the plaini- 
iff’s pleadings, and the character of the questions disposed of in this 
opinion, we do not deem it necessary to discuss the various ques 
tions presented under these numerous assignments of error. 

The judgment, we think, ought to be reversed and the cause re 
manded. 

REVERSED AND REMANDED, 


[Opinion adopted October. 31, 1884.] 





Mo. Pac. R’y Co. anv I. & G. N. R’y Co. v. T. B. Cottirsp. 
(Case No, 1726.) 


1. DEPositTions — SERVICE.— Service upon the local agent of the corporation, of 
notice of taking depositions, is a good legal service. Vide R. 8., arts. 1228, 
2219, 2223, 2223, 

Evipence.— In a suit for the recovery of actual damages against the de 
fendant company, evidence as to the condition of the railroad, speed of 
train, and the like, is admissible to show negligence, where such facts ate 
alleged in the petition as the cause of damages sustained by plaintiff. 

8. Same — HEarsay.— Remarks of a fellow passenger to the witness, as to the 
speed of a train, made while it is moving, are admissible when that fact is 
in issue. 
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Arrrat from Smith. Tried below before the Hon. Felix J. 
McCord. 

This suit was instituted by the appellee, T. B. Collier, to recover 
of the appellants the sum of $10,000 damages for personal injuries 
sustained by him while a passenger on the International & Great 
Northern Railroad, which it was alleged was being operated by the 
Missouri Pacific Railway Company, caused by the car, in which 
plaintiff was seated, leaving the track and turning upside down from 
an embankment, on the night of the 30th of January, 1883, whereby 
it was alleged that plaintiff's back and spine were injured, and he 
received numerous other bruises. 

To this there was a general denial by defendants, and a plea that 
the wreck was one of those inevitable accidents against which human 
foresight could not provide, in that the train was properly equipped 
and manned, and was running ata proper rate of speed; that the 
road-bed was in good condition and repair, but that an apparently 
sound iron rail broke, from the effects of cold making it brittle, and 
threw the car from the track; that against such accidents as this no 
known precautions could provide. Upon the trial judgment was 
rendered for plaintiff for $4,000, from which this appeal was prose- 
cuted. 


Whittaker & Bonner, for appellants, cited, as to proper service of 
notice of taking depositions: R.S%., arts. 1223, 2219. 

As to liability of railroad for inevitable accident: R. R. Oo. w. 
Halloran, 53 Tex., 46; R. R. Co. v. Fowler, 56 Tex., 452. 


Chilton, Robertson & Finley, for appellee, cited: Weeks on Deposi- 
tions, § 269; Spaulding v. Ludlow, 36 Vt., 150; Alexander v. Strong, 
38 Ala., 326; Abbott’s Trial Evidence, p. 589; 1 Greenl. Ev., § 108; 
Transfer Co. v. Flint, 18 Wall, 3. 


West, Associate Justice.— Under the facts of this case, as dis- 
closed by the record, the district court committed no error in de- 
clining, at the instance of the appellants, to suppress the depositions 
of the witness Howell and others. 

We think that under the facts of this case the service of the notice 
and interrogatories on the local agent of the appellants at Tyler 
was sufficient, and was good legal service. 

The petition avers and the evidence shows that, as a matter of 
fact, the Missouri Pacific R. R. Co. had charge of and was in fact, 


at the time of the service, lawfully operating the I. & G. N. RK. R. 
Co. in Texas. 
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Under such circumstances we regard the service of the notieg 
made in this case as sufficient and lawful notice. Acting under 
it, too, the appellants punctually crossed the interrogatories, and 
there does not appear to us to be any such illegality or irregularity 
in the mode and manner of service as would vitiate it. R.S., arts 
1223, 2219, 2223, 22383. 

Nor did the district court, in our opinion, commit any error, 
under the state of the pleadings and evidence in the case, in allow- 
ing the testimony of Collier, Butler, Still and others to go to the 
jury for their consideration as to the general condition of appel- 
lants’ road-bed and track at and near the point where the injury 
in question was sustained. 

The defense of the appellants was based upon the assumption that 
the wreck under consideration was one of the results of that class 
of accidents, springing from natural causes, against which no human 
foresight could guard. That the broken rail in question was, just 
before the occurrence of the accident, entirely sound and service. 
able; and that the sudden fracture in it, which caused the injury, 
resulted by reason of the extreme degree of cold to which it was at 
the time subjected, and from no negligence, or want of care, or due 
precaution, on their part. 

On the other hand, the appellee, in his pleadings, and by his 
evidence, put this very matter in issue. He contended that the 
wreck in question, and the consequent injury resulting to him 
from it, was not produced by the reduction in temperature, but 
was caused by the culpable acts of appellants in running the train 
in question at too high a rate of speed over an old and much worn 
railroad bed and track, which was not in a sufficiently good con- 
dition, or repair, to authorize the running of trains over it at so 
great a rate of speed, and that by this culpable negligence and 
breach of duty on the part of the appellants, the iron rail in ques 
tion, which was already old, and had been much used, was broken, 
and the wreck, as a consequence, ensued. 

In this state of the record, and under the pleadings of both par- 
ties, we are of the opinion that the district court did not err in per- 
mitting the evidence now under consideration to be heard and 
considered by the jury in arriving at their conclusions, and in de 
termining what verdict, under the evidence, they should return to 
the court in response to the issues that were submitted to them for 
determination. 

Under the state of facts existing at the time, as disclosed by the 
record, we do not regard the evidence of the witness Collier as ib 
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legal or inadmissible. He was detailing facts within his own 
knowledge, as to the very high rate of speed at which the train in 
uestion seems to have been moving; and as a circumstance growing 
out of the high rate of speed, and as calculated to make his mean- 
ing clearer to the jury, he calls their attention, in this immediate 
connection, to the exclamation, made at the time, of a fellow-pas- 
senger, as to the short period of time consumed in passing from 
Overton to Jarvis’ Switch. We do not regard this testimony, in 
this connection, as hearsay, or as improper or inadmissible, under 
the circumstances. 

The same may be said ag to the testimony of the witness Chilton. 
To the evidence, however, of this last named witness, no proper bill 
of exceptions seems to have been taken. 

Upon a careful examination of the case, the verdict cannot be 
said to be contrary to the weight of the evidence. The proof, as is 
usual in this class of cases, was conflicting in its character. 

Under such circumstances, the disputed and doubtful matters 
must, in the nature of things, be left for the consideration and de- 


termination of the jury. These are subjects on which it is their 
peculiar province to pass. These matters are strictly for their 
determination. : 

There appears to be no serious or material error in the record, 
and the judgment of the district court is accordingly affirmed. 


AFFIRMED, 
{Opinion delivered October 31, 1884.] 





Scrreme Commanpery Kniauts or Goitpren Rote v. Saran Rose 
ET AL. 
(Case No. 1763.) 


1, PRACTICE IN SUPREME COURT — BILL OF EXCEPTIONS.— Every ruling of the 
lower court, made a ground of error, should plainly appear in the tran- 
script, and nothing be left toinference. All rulings, save those particularly 
excepted by rules 53 and 54 of the district court, upon incidental motions, 
as a refusal by the trial judge to give his conclusions of law and fact, must 
be made the subject of a bill of exceptions, or they will be considered as 
waived. 

2. Same — DEMURRER.— A demurrer will be considered as having been waived 
when the record does not show that it has been acted upon. Following Floyd 
v. Rice, 28 Tex., 341; Rowlett v. Fulton, 5 Tex., 458; Chambers v. Miller, 
9 Tex., 236. 

VoL, LXII— 21 
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Appear from Kaufman. Tried below before the Hon. Green J, 
Clark. 


Manion & Adams, for appellant. 
W. H. Allen, for appellee. 


Wii, Curer Justicr.— This cause is brought here upon a single 
assignment of error, to the effect that the court erred in refusing to 
state in writing its conclusions of fact separate from its conclusions 
of law, as requested by the appellant’s counsel. 

There is in the transcript a motion filed by appellant’s counsel 
which amounts to such a request, but there is nothing to show that 
it was ever brought to the attention of the court, or insisted upon 
by the counsel making it. 

We are asked to infer that it was refused because there is in the 
record no statement by the judge of his conclusions of law or fact, 

We do not think that we are authorized to make such an infer. 
ence. 

Every ruling of the court made a ground of error should plainly 
appear in the transcript, and nothing should be left to inference, 
Our rules require that all rulings upon incidental motions, and upon 
other proceedings in the case (with certain exceptions), which are 
sought to be revised, must be made the subject of a bill of excep. 
tions, or they will not become a part of the record in the cause, 
Rules Sup. Ct., No. 55. 

The exceptions to this requirement are plainly set forth in rules 
53 and 54, and do not include a motion like the present; but sucha 
motion is clearly embraced in the general rule above stated. 

This court has held that it will not presume that a demurrer was 
acted upon by the court when the record does not show that fact, 
but, on the contrary, the presumption would be that it was waived. 
Floyd v. Rice, 28 Tex., 341; Rowlett v. Fulton, 5 Tex., 458; Cham- 
bers v. Miller, 9 Tex., 236. 

It has also held that it will not revise a ruling refusing a contin- 
uance, although the record plainly showed such refusal, unless a bill 
of exceptions was taken to the action of the court. 29 Tex., 191; 
25 Tex., 53; 16 Tex., 93. 

A motion of the kind we are considering, and the action of the 
court upon it, do not, according to our rules, constitute a part of 
the record proper, and the proper practice is to make it the subject 
of a bill of exceptions. 

When the ruling of the court upon the motion is not made to 
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appear affirmatively, we must presume that the motion was not in- 
sisted upon or brought to the attention of the court. Otherwise it 
would be in the power of the losing party, in a cause tried before 
the judge alone, where the conclusions of law and fact were not in 
the record, to procure a reversal by filing among the papers of a 
cause a request of this kind, not entered upon the motion docket, or 
made known in any manner either to opposite counsel or to the 
judge trying the cause. 

We do not think that the error complained of is such as we can 
take notice of in the state of the record, and the judgment is 
affirmed. 


AFFIRMED. 


[Opinion delivered November 7, 1884.] 





Trex. & Sr. Louis R’y Co. v. I. T. Suaas. 
(Case No. 1742.) 


1, CHARGE OF THE CoURT.— A charge which declares that it is the duty of those 
operating trains to inspect the same is not erroneous when the damage sus- 
tained is alleged to have been caused by negligence of the carrier in failing 
to furnish safe cars for traveling purposes. 

9, EVIDENCE — NEGLIGENCE.— The fact that the car within a short distance was 
twice derailed showed prima facie negligence on the part of the carrier in 
permitting such car to be used for carrying passengers; and in case such 
evidence was not, in the opinion of the jury, rebutted, a verdict for dam- 
ages in favor of a person injured therebyshould stand. Following Edgerton 
v. N. Y. & H. R. R. Co., 39 N. Y., 229; Shearman & Redfield on Negligence, 
280. 

8, SaME — CHARACTER OF INJURY.—If physicians disagreed as to the nature of 
the injuries sustained by plaintiff, this would not be sufficient to set aside 
the verdict on the ground that the evidence does not show that he suffered 
any physical injury, when they all agreed as to his physical suffering. 


Arrrat from Titus. Tried below before the Hon. B. T. Estes. 

I. T. Suggs, the appellee, brought this suit against the Texas & 
St. Louis Railway Company, for damages to him caused by the over- 
turning of the passenger car in which he was traveling. He claimed 
to have been seriously injured, that his head was cut, his body 
crushed and some of his ribs broken, besides having severe intern! 
injuries. He alleged that he was confined to his bed. for two 
months, and that he was damaged in his not being able to attend 
to business affairs. He also sued for exemplary damages. 

The railway company answered by general demurrer, specially 
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excepted to the claim for exemplary damages, and specially an- 
swered by setting up the fact that the accident was inevitable ang 
caused by no lack of care on the part of the defendant company, . 
Appellee obtained a judgment for $1,250. 


Herndon & Cain, for appellant, cited: R. R. Co. v. Lyde, 57 Tex, 
508; R. R. Co. v. Halloran, 53 Tex., 47; R. R. Co. v. Bracken, 59 
Tex., 71; Lewis v. Flint & P. M. R. R., 23 Amer. Law Reg., p 
604; 1 Sutherland on Damages, p. 17; 2 Am. & Eng. R. R. Cases, 
188. 


W. P. McLean, for appellee. 


Srayron, Associate Justice.— It is urged that the court erred in 
giving the following charge: “The defendant, in order to provide 
for the safety of their passengers, are bound to employ competent 
agents and employees to run their trains and prepare the same, and 
such agents must exercise constant care and diligence in keeping 
their trains and roadway in order, and unless the evidence shows 
that the agents of defendant having charge of the train upon which 
the plaintiff was a passenger, and whose duty it was to inspect the 
same, performed their respective duties, and exercised such diligence 
as a very careful man would exercise in his own affairs, then the de- 
fendant would be liable for such actual damages as the evidence 
shows resulted from the injuries sustained,” etc. 

Other parts of the charge stated the duties and liabilities of the 
respective parties very fully and fairly. 

The charge complained of is objected to on the ground that it 
assumes that it was the duty of the persons running the train to 
inspect it. 

If this be true, it certainly gave to the jury a correct rule of law, 
unless it be true that a carrier of passengers by rail, who causes its 
cars to be inspected at certain places on its line by persons who are 
employed for that express purpose, thereby uses all the care which 
the law imposes on it for the safety of passengers, and relieves 
those engaged in operating trains from the duty of examining their 
trains in any respect between regular inspection stations. 

It is peculiarly the duty of those operating trains between such 
points to examine and watch the trains in- their charge that they 
may detect and repair any defect likely to imperil passengers, and 
for their failure to do so, in so far as they can by the exercise of a 
high degree of care, their employers are responsible if damage toa 
passenger result. 
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The facts of this case illustrate the wisdom of the rule which 
exacts such care. 

The passenger-coach which ran off of the track, from which it is 
claimed the injury to appellee resulted, was inspected at Texarkana, 
but when it reached the tank at Mt. Pleasant this same car left the 
track. There seems to have been no regular car inspector there. 
That car was again put on the track. The fact that it had left the 
track would indicate that either the car or track were not in good 
order, for cars do not ordinarily leave the track if they are; under 
such circumstances, was it not the duty of those persons in charge 
of the train to examine and know what caused the derailment? or 
might they say, “ this car was inspected at Texarkana, and thereby 
my employer has exercised, through another agent, all the care 
which the law exacts of him.” 

Such a rule as that contended for by appellant would relieve car- 
riers by rail, practically, from the duty, through proper agents, of 
exercising, at all times and in all places, that degree of care without 
which there is no safety to passengers. 

It was urged that there was no evidence that the injury of which 
the appellee complains resulted from any neglect of the railway 
company, or that either the car or track was defective. 

The evidence shows that the car left the track at the tank at Mt. 
Pleasant, and that without being in any way repaired it was placed 
on the track again, and that after running a short distance it was de- 
tailed again and turned over. 

Afterwards, by another train, it was taken up and taken to Tyler, 
and when inspected there it was found to be broken; but in refer- 
ence to these breaks witnesses for appellant gave it as their opinions 
that they would not affect the safety of the car. They, however, 
described the injuries, and it was for the jury to pass on their prob- 
able effect, under all the evidence. The same witnesses stated that 
the injuries to the carof which they spoke, and of which they knew 
nothing except from an inspection of the car after it reached Tyler, 
occurred when the car left the track. Their statements were mat- 
ter of opinion, but if it be conceded that their opinions were 
correct as to the cause of the injuries to the car, then, did the breaks 
occur when the car left the track at the tank or at time the car was 
overturned ? 

The witnesses did not profess to, and in the nature of things, 
they not being present, could not, testify as to this matter. If the 
breaks occurred when the car left the track the first time, it was-for 
the jury to determine whether it was negligence to put it on the 
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track again, and also to determine, from the description given by the 
witnesses of the breaks, whether they were such as were likely to 
render the car unsafe. 

There was also evidence tending to show that after the car left 
the rails it ran a considerable distance before it turned over, 
Whether it might, by the exercise of due care, have been stopped be- 
fore it turned over, and the injury thereby averted, was a matter for 
the consideration of the jury. The fact that the same car, within 
a distance of seven or eight miles, had twice left the track was one 
which the jury might consider, and if, in the opinion of the jury, 
the evidence offered for the appellant was not sufficient to rebut such 
evidence of negligence as that fact afforded, then there is no rule of 
law which would authorize this court to set their finding in this re. 
spect aside. Edgerton v. N. Y.& H. R. R. Co., 39 N. Y., 299; 
McMahon v. Davidson, 12 Minn., 358; Shearman & Redfield on Neg. 
ligence, 280. 

It is urged that there was no evidence to show that the appellee 
suffered any serious injury. The evidence of the appellee himself, 
and of his family, tends to show that he was seriously injured. His 
attending physician gave it as his opinion that some of the appel- 
lee’s ribs were fractured, and detailed the facts on which he based 
his opinion. He also stated that the lungs of his patient were 
affected by the injury, that he occasionally spit blood, and that he 
suffered intensely. 

Another physician testified to the bruise of the side of the appellee, 
but was of the opinion that there was no fracture. Other physi- 
cians, from an examination of the appellee, were of the opinion that 
some of the ribs were fractured, but they disagreed among them- 
selves as to the real cause of the suffering of the appellee, which 
none of them denied. 

There was ample evidence to sustain the verdict in this respect, 
and that there may have been some conflict, furnishes no reason for 
setting the verdict aside. 

The judgment is affirmed. 

AFFIRMED, 


[Opinion delivered November 7, 1884.] 
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Nenney & Wurre v. A. H. Scututrer & Co. 
(Case No. 1712.) 


1, ATTACHMENT — INTERVENTION OF OTHER CREDITORS.— An attaching creditor 
may intervene in a suit where a prior attachment has been levied in the in- 
terest of another, for the purpose of protecting his interest in the property 
seized under both attachments, provided he can show that the older attach- 
ment is based on a fraudulent demand or one having no existence; but he 
cannot thus intervene for the purpose of defeating the prior attachment on 
the ground of mere irregularities in its proceedings. 

9, PLEADING — INSUFFICIENCY OF BILL OF INTERVENTION.— The following aver- 
ments of fraud in a petition of intefvention on the part of the subse- 
quent attaching creditors are not of themselves sufficient to permit them 
to intervene in an attachment suit: That the debt of a creditor attaching 
was placed at more than it was worth; that the excess of its real value 
being secured by a mortgage on certain property of his debtor, the property 
pendente lite had been sold for much less than its value, and purchased by 
one in collusion with the debtor; and also alleging conspiracy on the part 
of the parties to the attachment suit, by plaintiff permitting the defendant 
to withdraw his answer, so as to facilitate judgment in favor of the attach- 

“ing creditor. 

8, Same.— The petition for intervention must show that the interest of the par- 
ties complaining in the attached property had suffered, or was likely to do 
so, from the alleged fraudulent transactions between the original parties to 
the suit. 


Arreat from Marion. Tried below before the Hon. B. T. Estes. 

Schluter & Co., the appellees, instituted suit February 12, 1884, 
by attachment against French & Son upon a debt evidenced by a 
note, not then due, for $994.38, and an account for $73.78. 

On February 15, 1884, suits were instituted by Nenney & White for 
$1,553; by Moore & Murchison for $1,662, and J. M. Wilcox for 
$215.74. All these suits were instituted in the district court of 
Marion county, and in each a writ of attachment was sued out and 
levied upon the same property (among other things) upon which 
Schluter & Co.’s writ had been levied. 

On May 16, 1884, French & Son filed their answer to the suit of 
Schluter & Co., moving to quash the attachment, demurring to the 
petition, and reconvening in damages for the wrongful suing out of 
their attachment. On that day, likewise, Nenney & White, Moore 
& Murchison, and J. M. Wilcox, appellants, filed their joint plea of 
intervention, which was afterwards amended. 

On 17th of June Schluter & Co. filed a paper with the signature 
of French & Bro. subscribed to it, in which they confessed the just- 
hess of Schluter & Co.’s claim, and declared their answer of May 
16th to have been filed under a mistake and that they did not wish 
to interpose any defense to the suit. 
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To the amended plea of intervention Schluter & Co. filed a gen- 
eral demurrer and motion to strike out, as well as special exce 
tions. The court sustained the general demurrer of plaintiffs to the 
intervention of appellants and rendered judgment against them for 
the costs of the intervention, at the same time re ndering judgment 
in favor of Schluter & Co. against John French & Son for the full 
amount of the debt claimed, with a foreclosure of plaintiffs’ attach. 
ment lien, and ordering the payment of proceeds of property levied 
upon to plaintiffs, Schluter & Co., in satisfaction of said judgment, 
From this judgment, and the order overruling a motion for new 
trial, intervenors appealed to this court. 


K. BR. Craig and C. A. Culberson, for appellants, as to the right 
of appellants to intervene, and the sufficiency of their bill of inter. 
vention, cited: Peiser v. Peticolas, 50 Tex., 638; Peticolas ». Car. 
penter, 53 Tex., 23; Smalley v. Taylor, 33 Tex., 669 (citing Eceles 
v. Hill, 13 Tex., 67; Burditt v. Glasscock, 25 Tex. Sup., 45); Graves 
v. Hall, 27 age 154; Mussina v. Goldthwaite, 34 Tex., 131; Sayles’ 
New Treatise *§ 606; Drake on Attachment (3d ed.), secs. 272, 273, 
274, 275, 976 






No briefs on file for appellees. 


Wiur, Curer Jestice.— That a subsequent attaching creditor 
may intervene in a suit wherein a prior attachment has been issued 
and levied, for the purpose of protecting his interests in the property 
seized under both attachments, was decided a few days since in the 
case of Joseph Peters Furniture Company v. Dickey. 

This right to intervene, however, can be exercised for certain pur- 
poses only and under a proper state of facts, which should be set 
forth in the intervenor’s petition. He cannot make himself a party 
for the purpose of defeating the attachment for irregularities in the 
proceedings; but if he can show that the older attachment is based 
upon a fraudulent demand or one which has in fact no existence, he 
may attack the lien secured by it on that ground to protect his in- 
terest in the property. Sayles’ New Treatise, § 606, and authorities 
cited. 

In so far, therefore, as the bill of intervention sought to quash the 
attachment it was unauthorized, and the special demurrer setting up 
this objection to it was properly sustained. 

It was also made a ground of demurrer that the bill did not show 
facts sufficient to constitute fraud such as to authorize the interven- 
tion. If this was so, the intervention was properly dismissea) the 
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appellants having declined to amend after the demurrer was sus- 
tained. ‘The averments as to fraud are in brief about as follows: 
That the debt of plaintiffs sued on was placed at $500 more than 
was justly due upon it; that this $500 was secured, along with other 
debts, in a deed of trust upon a portion of the same property levied 
on under the attachment; that the property mentioned in this deed 
was more than sufficient to pay all the debts secured by it; and that 
before bringing their suits the intervenors had been led to believe, 
from statements of the plaintiffs, that the $500 being secured by the 
deed would be deducted from the claim sued on. It was further al- 
leged that the property mentioned in the deed had been sold during 
the pendency of the suit and had brought less by reason of the deed 
of trust being on record at the time, and the impression thereby 
created that the deed secured the said $500 in addition to the othtér 
sums specified in it, thus rendering the equity of redemption less 
valuable to that extent. 

The bill also charged collusion between one Bernish and the 
plaintiffs to prevent competition at the sale of the property, by 
which Bernish was enabled to buy it for $1,500 less than it otherwise 
would have brought, and at asum previously agreed on between 
himself and the plaintiffs. 

Collusion between plaintiffs and defendants is also alleged, which 
resulted in a withdrawal of the answer so as to facilitate a judg- 
ment for Schluter & Co. for the full amount claimed in their peti- 
tion. 


It is difficult to see from these allegations any fraud or attempt at 
fraud likely to benefit the plaintiffs or defendants at the expense of 
the intervenors. A sale of the equity of redemption for $500 less 
than it should have brought did not necessarily benefit Schluter & 
Co., for the purchaser was bound to pay them so much only as was 
justly due upon this deed to free the property from its lien. It 
would seem, too, that it was to their interest that the property should 
bring as much as possible in order to pay their debt, as there were 
three attachments upon it to be satisfied before the plaintiffs could 
receive any portion of the proceeds. It was certainly to the inter- 
est of the defendants that their property should sell as high as pos- 
sible at a sale made for the payment of their debts. 

The Bernish transaction seems to have had no other object than 


to benefit Bernish alone, neither plaintiffs nor defendants apparently 
profiting by it. 


But if it need not necessarily appear in such case that the parties 
to the bond will profit by their conduct, it should certainly be 
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shown that the interest of the parties complaining in the attached 
property had suffered, or was likely to do so, from the fraudulent 
transaction. They were allowed to intervene for the sole purpose 
of protecting that interest, and unless that interest was jeopardized 
they were improperly in the case. But it is not averred that the 
enforcement of the attachment for the $500 claim, or that the small 
price for which the property sold, would deprive the intervenors of 
any benefit they would otherwise derive from their attachments, 

It is not said that if the claim is reduced $500 the amount secured 
by the attachments of intervenors will be any more, nor that this 
would have been the effect of a sale of the property for its full 
value. 

They do not seem to fear that any loss will accrue to them from 
the decreased price at which the property was sold, and the only 
allegation in reference to the other matter is that, if either the 
whole or any part of the plaintiffs’ debt is satisfied, there will be 
no property liable to execution out of which the intervenors’ debt 
can be made. It would seem from this that the intervenors would 
suffer the same damage whether their attachment had been levied 
on the property or not, or whether the whole debt of plaintiffs, in- 
cluding the $500 or a part of it, deducting that amount, should be 
foreclosed upon the attached property. It might be inferred in 
some cases that the decrease of the amount to be paid undera 
prior attachment would increase the amount received under a sub- 
sequent one; but such facts should be the subject of averment, 
and not of inference. They certainly will not be inferred where 
the damage to the complaining party is alleged to be of a different 
character. 

We do not think that the bill of intervention shows any preju- 
dice to the interests of the intervenors in the attached property, 
arising from the alleged fraudulent conduct of the other parties to 
the suit, and hence they were not authorized to intervene for the pro 
tection of such interests. The court did not err in sustaining the 
demurrer to their bill, and, as they did not ask to amend, the bill 
was properly dismissed. 


- 


AFFIRMED. 
[Opinion delivered November 7, 1884.] 
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T. T. Leacn v. Witson Covunry. 
(Case No. 1585.) 


1. PLeapING.— See statement of the case for allegations in a petition held suffi- 
cient to recover upon an allowed claim evidenced by warrant drawn in 
favor of certain parties upon the county treasurer, and by them assigned to 
plaintiff. 

2, COUNTY WARRANT — ACCRUAL OF ACTION.— While a county warrant is prima 
facie evidence of a subsisting debt, yet by statute (R. 8., art. 677) it affords 
no right of action until the county has by some act repudiated the claim. 

8, Same — LIMITATION.— Where the warrant was drawn in 1872, and recognized 
by the county until 1881, when it was repudiated, limitation did not begin 
to run until the act of repudiation. 

4, SaME— ASSIGNABILITY.— A county warrant, though non-negotiable, is as- 
signable. 


ArrreaL from Wilson. Tried below before the Hon. Everett 
Lewis. 

November 16, 1881, Leach brought this suit against Wilson county, 
to recover upon an allowed claim evidenced by a warrant drawn 
upon the county treasurer, dated June 1, 1872, in favor of Maverick 
& Kroeger. By an amended petition filed December 5, 1882, it was 
in effect alleged that, the county being indebted to Maverick & 
Kroeger, the county court, on the 28th day of May, 1872, by order, 
allowed the claim and directed a warrant to be issued therefor, 
which was done; that for a valuable consideration Maverick & 
Kroeger transferred and assigned the same to appellant; that the 
same was registered by the county treasurer January 19, 1880, and 
is due and unpaid. It was further alleged that on the 28th day of 
June, 1581, the county court by order directed the treasurer not to 
pay the same until he might be otherwise instructed by the court. 

Appellee answered by general and special exceptions. The grounds 
of special exceptions were: Ist. That it is not shown that the 
county was ever indebted to Maverick & Kroeger. 2d. No consid- 
eration was shown as a basis for the warrant, etc. 3d. That the 
allegations of the petition showed that the alleged claim was barred 
by limitation. 

The court sustained the exceptions, and the appellant having de- 
clined to further amend, the case was dismissed, ete. 





Lawhon & Browne, for appellant. 
b] 


Ireland, Burgess & Polly, for appellee. 
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Warts, J. Com. App.— A good cause of dction was asserted by 
the petition, and the court erred in sustaining the exce ptions and 
dismissing the case. The indebtedness of Wilson county to May- 
erick & Kroeger is sufficiently stated. Also that the claim wag 
allowed and audited by the county court in May, 1872, and a war. 
rant issued by virtue thereof, and that the same was assigned to 
appellant by Maverick & Kroeger for a valuable consid ration. Tt 
is also alleged that appellant caused the same to be registered Janu- 
ary 19, 1880, and that on the 28th day of June, A. D. 1881, the 
county court made and entered an order directing the county treas- 
urer not to pay the same, etc., and this suit was instituted Novem. 
ber 16, 1881. 

It seems that the court below sustained the exceptions on the 
ground that the cause of action as asserted was barred by limitation, 

The statute now in force, and which has been the same since May 
11, 1846, provides that “no county shall be sued, unless the claim 
upon which such suit is founded shall have first been presented to 
the county court for allowance, and such court shall have neglected 
or refused to audit and allow the same.” P. D., art. 1045; R.S., art. 
677. 

When a claim has been presented and allowed, and a warrant 
upon the treasurer has been drawn in accordance with the order of 
allowance, while the order of the county is the primary evidence of 
the right, yet the warrant is something more than a mere voucher; it 
is prima facie evidence of an existing and matured debt, which 
throws the burden upon the county to repel by showing the want of 
consideration or some other valid defense. Burroughs on Public 
Securities, p. 638 and authorities, note 2. 

However, the real question is this: Was the claim, as asserted in 
the petition, barred by the statute of limitations at the time the 
suit was brought? The correct solution of that question depends 
upon the time when the cause of action accrued. Limitation can 
never operate against a right or claim until a cause of action has 
accrued. Under the provisions of the statute, no cause of action 
would exist against the county on an allowed claim until the claim 
has been in some way repudiated by the county court. 

These warrants are, as has been seen, prima facie evidence of a 
subsisting and matured debt; nevertheless, by reason of our statu- 
tory provisions respecting suits against counties, they occupy an 
anomalous position — they afford no right of action until the county 
has in some way or other denounced or repudiated the claim. 

From the allegations in the petition it appears that the claim was 
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recognized by the county authorities until the order of the county 
court made June 28, 1881. In January, 1880, the warrant was pre- 
sented to the treasurer of the county for registration under the 
then existing statute, and was then duly registered as an existing 
claim against the county. True, the registration of the warrant 
by the treasurer would not estop the county from asserting the in- 
validity of the claim. Parker County v. Couts & Co., 2 Tex. L. 
tev., 9. Nevertheless it is evidence tending to show that it was 
still recognized as an existing claim. 

As presented by the petition the cause of action did not accrue 
until June 28, 1881, and, therefore, limitation did not begin to run 
until that time. 

It might be that if the county court should call in outstanding 
warrants for payment, that, after a reasonable time allowed for 
their presentation, limitation would run. But the decision of that 
question is not necessary to the disposition of this appeal. 

Such a claim as that sued on in this case is not negotiable; still 
it is the subject of assignment. R.S8., art. 266. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted November 7, 1884.] 





Joun Warp v. E. C. Srvart, Apm’r. 
(Case No. 1650.) 


1, SPECIFIC PERFORMANCE — STATUTE OF FRAUDS.— An action, grenas by a 
party against another for specific performance of an unwritten agreement 
to convey land, in consideration of labor and improvements made on the 
land, cannot be maintained, even though the land has been thus paid for in 
full, unaccompanied by other facts, such as exclusive possession and the 
like. Vide Jones v. Carver, 59 Tex., 293; Murphy v. Stell, 43 Tex., 123; Ann 
Berta Lodge v. Leverton, 42 Tex., 24. 

*2. Same — PLEADING.— In cases where specific performance of a contract to 
convey land is asked, whether the contract be written or not, the terms of 
the agreement must be clearly stated in the pleadings, so that the intention 
of the contracting parties may be evidenced with reasonable certainty as to 
what was to be done by each in consummation of the agreement. 

8. Same.— To enforce a specific performance of a contract to convey land, for 
which a party has agreed to pay in money, labor or in some other manner, the 
petitioner must inform the court, by proper pleadings, what money was to 
be paid, what labor performed, and the like averments; and there should be 
allegations showing a performance on his part or a good reason why it has 
not been done, accompanied by a tender of what might still be due, 
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Arrrat from Falls. Tried below before the Hon. B. W. Rimes, 

Suit brought the 13th day of October, 1873. On the 1st day of 
September, 1881, appellant filed his first amended original petition, 
alleging that appellee E. C. Stuart was administrator of the estate 
of S. S. Ward, deceased, and the other appellees were the widow 
and children of Ward; that plaintiff was a son of the deceased and 
was twenty-one years of age in 1865, and that S. S. Ward died in 
May, 1873. 

That in 1869 8. S. Ward proposed to appellant that he, Ward, 
would purchase, on time, the land in controversy, situated in Falls 
county, Texas, and that if he, appellant, would manage the labor 
and superintend the work on the farm and improve the land, that 
he, the father, would make appellant a title to one-half of the land, 

That in pursuance of this agreement S. S. Ward did purchase the 
land on time, and appellant went on the land and performed the 
agreement on his part, and S. 8S. Ward received the crops of corn 
and cotton raised on the land, which were of sufficient amount to 
pay for the land, $8,000 being the amount of the purchase money, 
less $1,416.14. , 

That appellant faithfully worked on the land for more than two 
years, and then quit, by request of S. S. Ward, to do other work for 
him, and cleared and improved land thereon, and built houses and 
outhouses and fences. 

That one-half the land had been sold to pay a balance due on the 
land. 

Appellant prayed for a decree vesting in him title to the unsold 
portion of the whole tract, and for partition, ete. 

Appellees excepted to plaintiffs petition, as follows: That it was 
too vague and uncertain as to terms. That plaintiff's allegations 
were too vague in alleging what labor he performed. That the 
contract was void because in parol. That the petition did not allege 
the payment of the purchase money nor improvements made on the 
land. That the contract was without consideration and voluntary. 
That there was no itemized statement of the value of the crops 
raised on the land. That the land was not described. The land 
was described as block No. 10 in the partition of the George Mor- 
gan league, containing four hundred acres, situated on the road from 
Marlin to Rock Dam, on the Brazos river. 

The one-half sold was described by metes and bounds, and begin- 
ning at the east corner of said block 10. 

These exceptions were sustained. John Ward declined to amend. 
Judgment for appellees. 
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Anderson & Flint, for appellant, on the sufficiency of the petition, 
cited: Hendricks v. Snediker, 30 Tex., 296; Murphy ». Stell, 43 
Tex., 125; Howe’s Heirs v. Rogers, 32 Tex., 213; Ponce v. Mc Whor- 
ter, 50 Tex., 563. 


No briefs on file for the appellees. 


Srayron, Associate Justice.— The only question in this case is: 
Does the petition state such facts as will entitle the appellant to a 
specific performance of the contract referred to in his petition? 

If we consider the agreement alleged to have been made by the 
father of the appellant as an unwritten agreement, the facts stated 
are manifestly insufficient to entitle him to the relief which he asks; 
and having declined, on demurrers to his petition being sustained, to 
allege that the agreement was in writing, we are of the opinion 
that his averments should be held to refer to an unwritten agree- 
ment. Neal v. Neal, 69 Ind., 419. 

It is not averred that the appellant ever had an exclusive posses- 
sion of the land in pursuance of the agreement referred to. Haslet 
v. Haslet, 6 Watts, 464; Sage v. McGuire, 4 W. & S., 228; Frye ». 
Shepler, 7 Pa. St., 91; Wilmer w. Farris, 40 Iowa, 309; Waterman 
on Specific Performance, 276; Hart v. Carroll, 85 Pa. St., 508; 
Murphy »v. Stell, 43 Tex., 135; Neal v. Neal, 69 Ind., 419. 

It is not shown that the appellant made improvements on the land 
as owner and with his own funds, but that what he did consisted 
in his own labor, directed to certain purposes in way of part pay- 
ment for the land, of which he expected, together with such improve- 
ments as might be made thereon, to become part owner by rendering 
the services contemplated by the agreement. 

It is not shown that the estate of his father is not amply able to 
make full compensation to him for any services he may have 
rendered, nor is it shown that he had done any act to take the case 
out of the statute of frauds, except as partial payment may tend in 
that direction. 

Even full payment, unaccompanied with other facts, is not suf- 
ficient for this purpose. Dugan v. Colville, 8 Tex., 127; Neatherly 
v. Ripley, 21 Tex., 486; Robinson v. Davenport, 40 Tex., 338; 
Murphy v. Stell, 43 Tex., 123; Jones v. Carver, 59 Tex., 296; Ann 
Berta Lodge v. Leverton, 42 Tex., 24. 

In cases in which the specific performance of agreements to con- 
vey land is asked, whether the contract be written or unwritten, it 
is essential that the terms of the agreement be clear, and that they 













































Warp v, Srvart. Ty 
[Tyler Term, 





ee 
Opinion of the court. 





a 
be clearly stated in the pleadings; that they evidence with reagop. 
able certainty the intention of the contracting parties in relation to 
that which is done or to be done by both parties in consummation 
of the agreement. 

The contract cannot be presumed to be clearer or more specific, 
nor the performance of it more complete, than they are alleged to 
be in the petition, and more especially is this true when special 
demurrers are urged and sustained, on the ground of want of cer. 
tainty in reference to matters affecting the sufficiency of the con- 
tract, and in reference to its performance, and the party whose 
pleading has been held to be insufficient declines to amend. 

Before a court of equity will enforce specific performance of a 
contract to convey land for which a party seeking its aid has agreed 
to pay in money, labor or in some other manner, it is necessary to 
inform the court, by proper pleadings, what sum of money was to be 
paid, what labor performed, or what and how much of other prop- 
erty was to be delivered in payment; and it should be further made 
to appear that the money had been paid, labor performed or other 
thing delivered, or some good reason shown why such things had 
not been done, accompanied with at least a tender of whatever 
might be still due. 

In this case the appellant avers that his father promised to con- 
vey to him one-half of the land “if he would take charge of the 
same and labor on the same and manage the labor, and superintend 
the work and labor done on the farm, and improve the place or land, 
. . . and plaintiff did go on said land and did and performed all 
of his said agreement on his part, and said Stephen 8S. Ward did 
receive. the crops both of corn and cotton raised on said land, ete,, 
. . . and (plaintiff) cleared and improved Jand thereon and built 
houses and outhouses and fences thereon, and plaintiff faithfully 
worked for more than two years, and only quit then to work and 
labor for said S. S. Ward in other business at his request.” 

How long, by the contract, was the appellant to take charge of 
and manage the land and labor? What improvements was he to 
have made? 

Of these matters the petition gives no information. It however 
avers compliance with the contract for the period of two years. 
That there was a compliance with the contract for even two years 
was a conclusion of the pleader, and the statement of the acts per 
formed could not be known by the court to be a compliance with 
the contract, the particular terms of which were not stated. Water- 
man on Specific Performance, 96. 
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The implication from the averment that the appellant ceased to 
work under the contract at the expiration of two years at. the re- 
quest of his father is that he did not cease because the terms of the 
contract had been complied with. 

This partial performance or payment could not be regarded as 
fall performance or payment in the absence of an averment that it 
was so accepted. If it was true that the father accepted labor at some 
other business in lieu of that originally contracted for, that should 
have been alleged. 

The averments as to the consideration or price paid, or to be paid, 
for the land were so vague and uncertain as to render it impossible 
from them for the court to know what the real consideration to be 
paid for the land was, and this presents just such a case as would 
require a court of equity to refuse to decree specific performance. 
Waterman on Specific Performance, 146; Soles v. Hickman, 20 Pa. 
$t., 182; Cooper v. Carlisle, 17 N. J. Eq., 530; Reed on Statute of 
Frauds, 632, 633; Hart v. Carroll, 85 Pa. St., 508; Elmore v. Kings- 
cote, 5 B. & B., 583; German wv. Machin, 6 Paige Ch., 292. There 
isno error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 7, 1884.] 





L. E. Sreruens v. T. W. Srepnens. 
(Case No. 1739.) 


. Drvorce.— In suits for divorce prosecuted against a defendant beyond the 
jurisdiction of the court, and who is in another state, the mode of procedure 
prescribed by statute for obtaining jurisdiction must be pursued in order to 
invest the court with power to render a judgment in personam. 

. SAME — SERVICE — JURISDICTION.— In such asuit, if there be no actual service 
made on the defendant within the state, or acceptance of service, and no 
appearance of defendant, then, in the absence of compliance with the stat- 
ute which permits service to be otherwise made, a court can acquire no 
jurisdiction to decree adivorce. Citing Edrington v. Allsbrooks, 21 Tex., 
189; Atkins v. Atkins, 9 Neb., 194, and other cases. 

. Divorce — JURISDICTION. — No legal service was made on a defendant in a di- 
vorce suit, but apparently a fraud upon the jurisdiction of the court was 
perpetrated, and a decree was entered divorcing the parties. A month after- 
wards the defendant filed her petition to vacate the judgment and to restrain 
the former plaintiff from again marrying. He married again before process 
was served on him. Held, the court had power to vacate its former judg- 
ment which decreed the divorce, no service of process having been made on 
defendant in the first suit. Citing Edson v. Edson, 108 Mass., 590; Willman 
v. Willman, 57 Ind., 501; Colvin v. Colvin, 2 Paige Ch., 885, and other 
cases. 

Vou, LXII — 22 





SrepHens v. STEPHENS. [Tyler Term, 





Opinion of the court. 





——., 


Arrrat from Camp. Tried below before the Hon. E. A. King, 
Special Judge. 


Geo. T. Todd, for appellant. 


No briefs of counsel for appellee on file. 


Srayton, Associate Justice.— This is an action to set aside a judg. 
ment rendered in the district court for Camp county on the 11th of 
May, 1882, whereby a divorce was granted to the appellee. 

The petition in this cause was filed June 10, 1882, and the cround 
upon which the relief is sought is, that there was no service made on 
the appellant in the former suit in any of the methods known to the 
law. She alsoalleged that the judgment was based on a false return 
of service fraudulently made by her husband or his agents or at- 
torneys acting for himin thesuit. The petition also alleges that the 
groands set out in the petition for divorce did not exist, and also 
alleges the intention of the appellee to marry again, and asked an in- 
junction to restrain him from sodoing. The injunction was granted 
and the writ issued June 10, 1882, and was served on the 15th, and 
on the 12th of the same month the appellee married another woman, 

It appears that Mrs. Stephens was in Florida at the time service 
in the divorce suit was desired on her, and citation issued under the 
provisions-of arts. 1230, 1234, R. 8. 

We find in the record a paper which appears to be a citation issued 
in accordance with the statute referred to, on which is a return and 
affidavit as required by the statute, showing that service had been 
duly made on Mrs. Stephens on the 13th April, 1882, by one James 
J. Clark. 

It does not appear that, this citation, return and affidavit were 
marked filed by the clerk of the court. 

The judgment rendered on the 11th May, 1882, declared that it 
appeared to the court “the defendant had been duly served with per- 
sonal notice as in such case by law is made and provided.” 

The petition in this cause, in addition to the relief before stated, 
also sought a divorce on grounds therein stated. 

The defendant filed general and special demurrers, which were 
overruled. One of the demurrers questioned the right of the appel 
lant there to maintain an action for divorce against her husband, she 
not being a resident of Camp county. 

The cause was tried without a jury, and it was proved by two 
persons, one of them being the person whose name was signed to 
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the return on the citation, that no personal service whatever was 
made on the appellant. 

James J. Clark testified as follows: “Iam not related to either 
of the parties. I know such citation or petition by T. W. Stephens 
against Lou E. Stephens. I know of two. I delivered one to Mrs. 
A. P. Roberts, who promised to give it to her daughter, Mrs. L. E. 
Stephens; the other I returned to Allen J. Cassaday from whom I 
received them. Mrs. Lou E. Stephens was not served with any such 
paper or papers by me. I intended the return made by me on the 

aper returned to Allen J. Cassaday, to be that I had made service 

upon Mrs. A. P. Roberts at her place of abode, and so stated to 
Mr. Cassaday, who replied that was sufficient. Mr. Wm. Fox, a 
notary public, filled ont the return, as I supposed, according to my 
dictation; as I had no spectacles with me, I could not read it. I 
signed it supposing it to be just as I stated. 

“Subsequently to the above a lawyer called here from Texas, who 
offered me $10 to go and serve another notice upon Mrs. Lou E. 
Stephens in person. [He told me he was one of the attorneys of 
Mr. T. W. Stephens. I refused to serve them in the manner he pro-: 
posed. I did take a note to Mrs. A. P. Roberts, but did not deliver 
any paper or papers to Mrs. L. E. Stephens.” 

Mrs. A. P. Roberts, the mother of Mrs. Stephens, fully corro- 
borated the testimony of Clark, and fixed the date at which the 
transaction referred to by him occurred. 

An issue of fact in relation to service on Mrs. Stephens having 
been made, and no other citation or return shown than the one to 
which Clark testified, it must be held that the recital in the judg- 
ment, that personal service was made on Mrs. Stephens, was based 
on the return and affidavit of James J. Clark, which by his evidence 
and the evidence of others is shown not to have been correct. 

While it is probably true that in actions for divorce, prosecuted 
by one whose status the state in which the cause is pending has the 
right through its courts to determine, service on a non-resident de- 
fendant may be made otherwise than by actual service of process on 
such person, within the limits of the state, and that thereby the 
court can acquire jurisdiction which will empower it to declare the 
status of its own citizen, and that such a decree, when rendered, will 
be binding everywhere; yet it is as essential, in such cases, to the 
jurisdiction of a court that the mode of procedure through which 
jurisdiction is to be obtained, be pursued, as that there be personal 
service within the state, or an appearance in some way in the cause 
by a defendant, in order to give the court before which the matter 
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is pending jurisdiction to render a judgment tn personam. Bishop 
on Marriage and Divorce, 157-164, and the authorities cited and dis. 
cussed; Freeman on Judgments, 584, and authorities cited ; ; Cooley’s 
Constitutional Limitations, 401-406. 

It is provided by the laws of this state that service on non. 
resident defendants may be made by publication, or by actual sery- 
ice of a citation and a copy of the petition on the defendant without 
the state. R.S., 1230-1234. 

In suits of this character, if there be no actual service on the de. 
fendant made within the state, or acceptance of service, and no 
appearance by the defendant, then, in the absence of a substantial 
compliance with the laws which permit service on a defendant to be 
otherwise made, a court acquires no jurisdiction to enter a decree 
granting a divorce. Edrington v. Allsbrooks, 21 Tex., 189; Atkins 
». Atkins, 9 Neb., 194; Hafern v. Davis, 10 Wis., 445; Fontaine », 
Houston, 58 Ind., 316; Bradley v. Jamison, 46 Lowa, 69. 

The evidence in this cause shows, with all reasonable certainty, 
that the citation or notice and copy of the petition, in the cause in 
which the judgment sought to be set aside in this proceeding was 
rendered, were never delivered to Mrs. Stephens; and it tends to 
show that a false return was made, and that, with knowledge of 
that fact, it was imposed upon the court by the appellee. 

The statute required personal service on Mrs. Stephens, service by 
publication not having been made (R. S., 1232), and, as such service 
was not made, the court acquired no jurisdiction to render the de 
cree. Witt v. Kaufman, 25 Tex. Sup., 385; Edrington v. Allsbrooks, 
21 Tex., 188. it may be that, even in a collateral proceeding, a 
judgment rendered under such circumstances ought not to be held 
conclusive; this, however, is not a collateral proceeding. 

The evidence tends to show that the person to whom citation or 
notice and copy of petition were sent, and who delivered them to 
another to serve, was informed by that other that no one of the 
papers had been delivered to Mrs. Stephens. 

If that person was the agent of T. W. Stephens, and such is the 
inference from the facts found, then he stands in law charged with 
knowledge that the return made was false; and his use of it, as if 
and for a true return, was a fraud upon the court as well as upon 
his wife, which of itself would be sufficient to require the decree 
thus obtained to be set aside. 2 Bishop on Marriage and Divoree, 
753 et seg., and cases cited; Freeman on Judgments, 99; Webster 
v. Reid, 11 How., 460. 


The power of courts to vacate judgments rendered by them, on 
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grounds such as are set up in this cause, has been recognized and 
enforced in many cases, even where, by the judgment of a former 
term, divorce had been granted. Edson v. Edson, 108 Mass., 590; 
Willman v. Willman, 57 Ind., 501; Dunn v. Dunn, 4 Paige’s Ch., 
495; Young v. Young, 15 Minn., 181; Colvin v. Colvin, 2 Paige’s 
Oh., 385; Smith v. Smith, 20 Mo., 167; Bishop on Marriage and 
Divorce, 751—753e; Freeman on Judgments, 98, 100. 

The facts bearing on the question of the appellee’s right to have 
a divorce decreed to him, under the allegations of his petition, are 
not contained in the record before us, nor is the case sufficiently 
developed to enable this court to render such a judgment as ought 
to be rendered; therefore, for the error of the court below in refus- 
ing to vacate its former judgment, the judgment will be reversed 
and the cause remanded that the court below may enter a decree 
vacating its judgment of May 11, 1882, whereby the bonds of matri- 
mony between Thomas W. Stephens and Lou E. Stephens were de- 
clared to be dissolved; after which the cause should stand for trial, 
on the appellee’s petition and the appellant’s cross-bill, and such other 
pleadings as the parties may under leave of the court hereafter file, 
as though no judgment had ever been entered in the cause; and it is 
accordingly so ordered. 

RevERSED AND REMANDED. 


{Opinion delivered November 7, 1884.} 





F. M. Munprvxe er atv. v. Marks Berwin. 
(Case No. 1635.) 


1, MECHANIC’S LIEN — STATUTE CONSTRUED.— If the labor performed by a me- 
chanic is of such a character as would enable him under the statute to 
establish his lien on the property on which his labor is bestowed, by com- 
plying with the statute, he may, after his work is finished, by contract in 
writing between himself and the owner of the property, secure the statu- 
tory lien for his debt by having his contract recorded. Nor will the fact 
that the payment of the debt is by the terms of the written contract post- 
poned to a future day, impair or affect the lien. Construing art. 3165, R. S., 
held, that there is nothing in the statute which requires registration of the 
lien contract before the debt it is intended to secure is due. 


Aprrat from Milam. Tried below before the Hon. W. E. Collard. 


Antony & Wilcox, for appellant, on their proposition that no me 
chanic’s lien could attach to secure a contract made after the work 
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was done, cited: Tinsley v. Boykin, 46 Tex., 599; Lee v. O’Brien, 54 
Tex., 635; R.S., ch. 2, title 61, arts. 3165 to 3170. 


Ford & Ford, for appellee, cited: Martin v. Roberts, 57 Tex., 
564; Armstrong v. Lipscomb, 11 Tex., 326; Wofford »w. Thompson, 
8 Tex., 224; Punderson v. Love, 3 Tex., 60. 


Stayton, Associate Justice.— This cause comes before us without 
a statement of facts and without bill of exception, and in such case, 
if the petition states a cause of action on which the judgment 
might legally have been rendered, on proof of the facts alleged, 
then the judgment must be affirmed. 

The. instrument sued on is made a part of the petition, together 
with its certificate of authentication for record and certificate of 
record. 

The written assignment of whatever right that instrument con- 
ferred on Lyon is also made an exhibit to the petition. 

The instrument is as follows: 

“Srate or Texas, | 

County of Milam. \ 

* Know all men by these presents, that I, F. M. Mundine, of Lee 
county, Texas, for and in consideration of work done and labor per- 
formed for me by J. L. Lyon, a mechanic, upon and in the construe- 
tion of a certain three-story brick building, situated on the south 
end of lots 1, 2 and 3, in block 3, in the city of Rockdale, in Milam 
county, Texas, at the junction of Main and Milam streets, and front- 
ing fifty feet on Main street and eighty-one feet on Milam street, 
have this day granted and given, and by these presents do grant and 
give, unto the said J. L. Lyon, a mechanic’s lien in and upon the 
house aforesaid, and the said parts of lots in said block, 1x orpEr 10 
SECURE HIM IN THE PAYMENT Of the sum of three hundred and sev 
enty-two dollars and fifty-seven cents, the amount due by me to 
the said J. L. Lyon at this date, for the said work done and labor 
performed on said building in its construction; and I further agree 
to pay him the sum of three hundred and seventy-two dollars and 
fifty-seven cents on the Ist day of November, A. D. 1881, with 
twelve per cent. per annum interest from this date; and | hereby 
give this lien as a mechanic’s lien under chapter 27, title 61, of the 
Revised Statutes of the state of Texas. 

“In witness whereof I hereunto set my hand this 21st day of No 
vember, A. D. 1880. 

“PF, M. Munping.” 
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This contract was duly acknowledged on the same day of its exe- 
cution, and was duly recorded in the county clerk’s office of Milam 
county, Texas, on the 2d day of December, A. D. i880. And this 
contract was duly transferred by Lyon to the plaintiff in writing 
endorsed thereon, for a valuable consideration, if the averments of 
the petition are true. 

If the labor performed by Lyon was such, and was done under 
such circumstances, as would have enabled him to establish a me- 
chanic’s lien on the property by complying with the statute, we do 
not see that the written contract, made after the work was done 
and the labor performed, would not, when such is clearly expressed . 
to be the intention of the parties, as fully give even the mechanic’s 
lien as would the written contract, if made prior to the time the 
work was done, if the written contract was recorded as provided by 
the statute. 

If, however, this were not so, the instrament made a part of the 
petition would create an express lien by contract which the courts 
would enforce, and in so far as the contract refers to the statute 
which is intended to provide a means by which mechanics may es- 
tablish liens, it cannot be held to have been intended by the parties 
to require more than that the instrument evidencing the contract 
should be recorded within the time and in the manner required by 
the statute. 

It is, however, contended that a contract evidencing the facts 
which, upon compliance with the law fixes the lien, cannot be re- 
corded before the debt becomes due, but must be recorded after the 
debt becomes due in order to fix and secure the lien. 

Such a construction cannot be given to the words of the statute, 
and would be at war with its spirit and intent. 

The statute provides: “ In order to fix and secure the lien herein 
provided for, the person or firm, contractor, mechanic, laborer, arti- 
san or lumber dealer furnishing material shall have the right, at any 
time within six months after such debt becomes due, to file his con- 
tract in the office of the county clerk of the county in which such 
property is situated, and cause the same to be recorded in a book to 
be kept by the county clerk for that purpose.” R. S., 3165. 

This statute simply places a limitation of time within which the 
contract must be filed in order to fix the lien, and certainly was not 
intended to operate as declaration that the recording of the contract 
before the debt was due should not be as effective, in fixing the 
lien, as though it was recorded after the debt became due. The 
object and purpose of the law would encourage the recording of the 
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contract at the very earliest practicable moment, that all persons 
may know of the existence of the lien. 
The judgment is affirmed. 
AFFIRMED, 
[Opinion delivered November 7, 1884.] 


Chief Justice Witure did not sit in this case. 





G., OC. & S. F. R’y Co. v. James S. Greentree er ux 
(Case No, 1678.) 


1. RAILWAY CoMPANY — PUBLIC HIGHWAY.— In the construction of a railway 
which crosses a public highway, it is not only the duty of the railway com- 
pany to leave the highway in such condition that its usefulness will not be 
impaired, but when its approaches have been materially interfered with by 
the construction work, these also must be left in as good condition as they 
were before the railway was built. 

2. CHARGE OF COoURT.— Unless it is made to appear that an erroneous charge, 
which was calculated to mislead the jury, did not have this effect, the judg- 
ment will be reversed. The burthen of showing that no injury resulted ig, 
in such case, on the appellee. 

3. DAMAGES — RAILWAY COMPANY.— The omission of a railway company to 
place a sign at the point where it crosses a public road will not render the 
company liable for injuries inflicted on one traveling the road at the cross- 
ing who knew, or might have known by the exercise of ordinary care, of 
the crossing place in time to have avoided injury from a passing train. 

4, EXCESSIVE DAMAGES.— An appellate court can only grant relief on the ground 
that a verdict in a suit for personal injuries inflicted by the negligence of 
another is excessive, when the amount is so disproportionate to the injuries 
inflicted as to evidence a wrong motive on the part of the jury. 

5. Same.— In a case like the present, the jury should consider from the evidence 
whether the injury is permanent or temporary, its effect upon the person 
injured, whether it was calculated to produce death or serious apprehension 
of death, loss of time, diminished ability to earn money by some employ- 
ment familiar to the injured party, pain and suffering, including mental 
anguish, and expenses caused by the injury. Concerning all these elements 
of damage, evidence should be offered as far as practicable. 

6. NEGLIGENCE — DamaGes.—In a suit for damages by husband and wife for 
injuries inflicted by a passing railway train on the latter, while she with her 
husband was passing over a railway crossing, and in a veliicle driven by the 
husband, held, that the wife would be bound by the negligence of the hus- 
band. 





Arrrat from Bosque. Tried below before the Hon. Jo Abbott. 
Suit by husband and wife in behalf of the latter, for personal in- 
juries-from alleged negligence of the defendant and its servants. 
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On the 29th of September, 1881, James S. Greenlee and his wife, 
Lou M. Greenlee, the plaintiffs in this cause, with their five chil- 
dren, were traveling from the town of Meridian, to Comanche 
Springs, in a wagon drawn by a yoke of oxen, along the public 
road. ‘This highw ay and the defendant’s railw ay cross each other 
about four miles south of Meridian; and, as the plaintiffs’ wagon 
and team were approaching this crossing and were near thereto, a 
south-bound freight train of the defendant, operated by its servants, 
passed the point of intersection of the two roads, when the plaint- 
iffs’ oxen turned suddenly and sharply to one side, upsetting the 
wagon and casting Mrs. Greenlee upon the ground, inflicting upon 
her bodily injuries. 

Mrs. Greenlee and her husband brought this suit to the January 
term, 1882, of the Bosque county district court, to recover, in her 
behalf, $20,000 actual or compensatory damages and $10,000 ex- 
emplary damages for ip injuries thus received by her. 

The amended original petition contained twocounts. The grounds 
of action in the first count were that the defendant had negligently 
placed, at and near the intersection of its railway with the highway, 
heaps of earth and other obstructions to the view of a traveler ap- 
proaching the intersection along the highway; that in constructing 
its railway across the highway, the defendant had, by embankments 
and excavations, altered the condition of the highy vay at the point 
of intersection, rendering it and the approaches thereto unsafe to 
travelers in vehicles, and had negligently failed to restore it to its 
proper condition, or to erect at or near the point any sign to give 
notice of the proximity of its railway and warn persons of the 
necessity of looking out for the cars; that, as the plaintiffs, uncon- 
scious of the approach or proximity of any train, were, on the 29th 
of September, 1881, approaching the intersection, in a w: 1gon drawn 
by oxen, along the highway, and were aboat to cross the railway 
at the intersection, a locomotive operated by defendant’s servants 
and drawing a train of cars of defendant, by and through defend- 
ant’s negligence, without blowing any whistle or ringing any bell, 
ran on the railway across said highway, at a great rate of speed, 
and, without any fault or negligence on the part of plaintiffs, struck 
the wagon and team with great violence, knocking down the team 
and overturning said wagon, thereby violently throwing Mrs. Lou 
M. Greenlee upon the ground and inflicting great and serious in- 
juries upon her shoulder, hip and spine, from which she was con- 
fined to her bed many months; and that defendant’s servants, after 


they had discovered plaintiffs, maliciously, and with gross negli- 
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gence, continued the train at its former speed, and made no effort to 
stop the same. 

To plaintiffs’ petition the defendant pleaded: Ist, general de 
murrer; 2d, special demurrers to so much of the first and second 
counts of said petitionas sought to recover of defendant exemplary 
damages; 3d, the general issue; 4th, that the injuries complained of 
were caused by the negligence and improper conduct of the plaint- 
iffs, and not otherwise; 5th, that the alleged injuries to Mrs. Green- 
lee, if, in fact, any hurt or injury had happened to her, were caused 
by the plaintiffs’ careless and improper management of their team 
and its unruliness as they were approaching the crossing, and with. 
out any default of defendant; 6th, contributory negligence on the 
part_of the plaintiffs. 

The court overruled the defendant's general demurrer, but sus- 
tained its special demurrers to plaintiffs’ claim in the first and second 
counts of their amended original petition, for exemplary damages, 
The cause was tried by a jury. Verdict for plaintiffs for $15,000, 
and judgment. 


Gresham & Jones, for appellant, on the proposition that the judg- 
ment should be reversed for an erroneous charge calculated to mis 
lead, and based on a conjectural state of facts, cited: Andrews 
v. Marshall, 26 Tex., 212; Andrews v. Smithwick, 20 Tex., 111; 
Railway Co. v. Houston, 95 U. S., 697; United States v. Breitling, 
20 How. (U. 8.) 252; McKeon v. R’y Co., 42 Mo., 79; Michigan 
Bank v. Elder, 9 Wall. (U. 8.), 544; Kennedy »v. I’y Co., 36 Mo, 
352; Graham & Waterman on New Trials, vol. 3, p. 824. 

On the measure of damages, they cited: Railway Co. v. Le Gierse, 
51 Tex., 190 and 204; Railway Co. v. Arms, 91 U. 8., 494; Railway 
Co. v. Kelly, 31 Pa. St., 372; Railway Co. v. Zebe, 33 Pa. St., 318; 
Thompson on Neg., vel. 2, p. 1255; Sutherland on Damages, vol. 1, 
17 and 18; Sedgwick on Dam., vol. 1, 54 and note a. 

That the wife is bound by the negligence of the husband, they 
cited: Carlisle v. Sheldon, 38 Vt., 440; Lake Shore, etc., Railway 
Co. v. Miller, 25 Mich., 273; Allyn v. Boston, etc., Railway Co., 108 
Mass., 77; Pierce on Railroads, 233. 


Vy Co. v. Chapman, 1 Law Rev., 395 (57 Tex., 75); Ilubby @. 
Stokes, 22 Tex., 217; Carter v. Eames, 44 Tex., 547; McClane ® 
Rogers, 42 Tex., 214; 5 Tex., 318; McIarland ». Wofford, 16 Tex., 
610; Thompson on Charging Jury, sec. 117; Hl. & T. C. Wy Coe 


Lumpkin, Alexander & Winter, for appellee, cited: Texas Pace. 
7 





G., C. & 8. F. R’y Co. v. Greenver. 





Opinion of the court. 





Gorbett, 49 Tex., 573; Wood v. Chambers, 20 Tex., 247; Spearman 
y. California St. R., 8 Am. and Eng. I’y Cases, 193. 


Warts, J. Com. App.— Where a railroad intersects or crosses a 
public highway, the statute imposes upon the company the obligation 
to restore the highway either to its former state, or to such condi- 
tion as not to unnecessarily impair its usefulness, and also to keep 
the crossing in good repair. If, therefore, after constructing a rail- 
road across a public highway, the company restores it to such con- 
dition as not to unnecessarily impair its usefulness as a highway, 
and keeps the crossing in good repair, the company will then have 
discharged the duty imposed by the statute. 

Upon that branch of this case the court instructed the jury as 
follows: 

“The law of this state requires railway companies to keep in 
good repair all crossings of public highways and the approaches 
thereto. . . . If you believe from the evidence that the plaint- 
iff Lou M. Greenlee was injured as alleged in the petition, and that 
such injury resulted from a collision of the plaintiffs’ wagon with 
defendant’s train; that is, that said collision was caused by the 
neglect of defendant’s employees . . . to keep said crossing in 
good repair, as required by law, and that the plaintiffs were in no 
way themselves guilty of negligence in approaching said crossing, 
then, if you so believe, you will find for plaintiffs. . . . Or, if 
you believe from the evidence that there was no collision between 
the plaintiffs’ wagon and the defendant’s cars, but believe from the 
evidence that the plaintiffs’ approach to said crossing was made 
with ordinary care, caution and prudence, and that by reason of the 
negligence of defendant’s employees . . . to keep said crossing 
and the approaches thereto in good repair, as required by law, the 
plaintiffs’ oxen came in such close proximity to the railroad, before 
the approaching train was discovered, as to cause said oxen to take 
fright and overturn the plaintiffs’ wagon, and that thereby the said 
Mrs. Lou M. Greenlee was injured as alleged, you will, if you so 
believe, find for the plaintiffs.” 

That instruction the appellant claims is erroneous and misleading, 
as there was no evidence tending to show that the condition of the 
crossing contributed to the accident. All the evidence as to the 
condition of the crossing and its approaches is found in the testi- 
mony of James S. Greenlee, J. N. Parks and V. B. Wilson, It was 
admitted that the highway upon which appellees were traveling 
at the time of the accident was a second class public road. Green. 
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lee says that in the direction he was traveling, before reaching the 
railroad, the highway goes down a hill, where for some distance it 
is tolerably steep, but nearer to the railroad the descent is not g0 
abrupt. Wilson makes about the same statement. Parks says he 
thinks the descent next to the railroad is perhaps a little more 
abrupt now than it was before the railroad was constructed, on ac 
count of some dirt they threw upon the road. 

None of the witnesses state that the highway has been: so im. 
paired by the construction of the railroad as to interfere with its 
usefulness. Nor is there any testimony tending to show that such 
a result followed the construction of the railroad. There is no evi- 
dence as to the condition of the crossing proper. 

It should be observed that by the instruction stress is laid upon 
the duty of the company to keep the approaches to the crossing in 
good repair. In fact the same obligation is imposed with respect 
to the approaches as to the crossing. While the statutory require. 
ment is to place the highway in such condition “as not to unneces- 
sarily impair its usefulness,” and while it does not, co nomina 
mention approaches to the crossing, nevertheless it intends that 
where these have been materially interfered with by the construe 
tion, then the duty rests upon the company to place them in such 
condition as not to materially impair the highway. 

Here the trouble arises as to the meaning of the term “ap. 
proaches,” as used in the instruction, and as to what the jury un 
derstood it to include. It seems that at the point of intersection 
the railroad and highway were upon a level with each other. Then 
it is not true that the company would be under obligation to change 
the highway so as to avoid the hill, about the descent of which ap- 
pellee complains, or to so grade the hill as to place the highway in 
a better condition than it was before the construction of the rail- 
road. The utmost limit of the statutory requirement is that the 
highway shall be restored to its former state, or else to such condi- 
tion as not to unnecessarily impair its usefulness. None of the wit 
nesses say that the highway was left in such condition as to thus 
impair its usefulness, nor is there any evidence from which such a 
deduction could be made. 

Parks says that the descent nearest the crossing has perhaps been 
rendered a little more abrupt by the dirt which had been thrown 
upon it, but as to whether the dirt of which he speaks was placed 
there as a matter of convenience to those who constructed the rai 
road, or for the purpose of remedying some defect in the highway, 
is not made to appear. Nor does it appear that the dirt to whieh 
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he refers in any way impairs the usefulness of the highway. Green- 
lee complains of the first descent, which, he claims, was at an angle 
of about forty-five degrees. This was as he came down the hill, 
some distance from the crossing. 

Surely, under the state of case presented by the record, no one 
would insist that the company was under any legal obligation to 
grade the hill over which the highway passed in approaching the 
point of intersection. And yet, from the instruction, the jury 
might, and probabiy did, so understand the rule of law to be ap- 
plied to the facts of the case. There is no legal obligation resting 
upon railroad companies to repair the public highways of the coun- 
try, except when these have been interfered with by the construction 
of the railroad, and then the obligation is limited, as heretofore 
shown 

Where an erroneous charge, as applied to the case made by the 
evidence, is in its nature calculated to mislead the jury, and it is not 
made to appear that such was not its effect, the judgment will 
be reversed. Although a charge may be correct as applied toa 
particular branch of the case, still, if it is calculated to mislead the 
jury, and it does not appear from the record that no injury resulted, 
it will be deemed erroneous and cause for reversal. Spence v. Ou- 
stott, 3 Tex., 147; H., E. & W. T. R’y Co. v. Hardy, 61 Tex., 230. 

While the appellate court will indulge in the presumption that 
the verdict and judgment are right, yet when it is apparent that the 
charge upon a vital issue is erroneous, it yields to the contrary pre- 
sumption that the verdict, which might be founded upon an errone- 
ous charge, is itself vicious. In such case the duty does not devolve 
upon the party complaining to show that he was thereby injured, 
but upon him in whose favor it was returned, to show that the 
complaining party was not prejudiced by the error. 

After a careful examination of the record, we conclude that the 
jury may have been misled by the instruction, to appellant’s preju- 
dice. 

Other questions are presented by the assignment of errors which, 
in view of another trial, may be, with propriety, briefly considered. 

Whilst the statute imposes upon the company the duty of placing 
signs at points where public highways cross the railroad, still it is 
well settled that, if the party injured ascertained or knew the point 
of intersection in time to avoid injury from passing trains by the 
exercise of reasonable care and prudence, then the failure to place 
the sign as required would not give a right of action for injuries 
received from other causes. 
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Upon that point there is seeming confusion in the statements of 
Greenlee. He says that he recognized or rather identified the point 
of intersection when he was still distant one or two hundred yardg 
from the crossing and while he was yet upon the hill. From that 
point all the witnesses concur that the railroad is in plain view to. 
ward the north for about three-fourths of a mile, and that approach- 
ing trains may be seen for that distance without any interposing 
obstruction. 

Now if, after recognizing or identifying the point of intersection, 
he could, by the exercise of reasonable care, have avoided the injury, 
then the failure to erect the sign would not be held to have con. 
tributed to the injury. The object of requiring the sign is to point 
out to and inform the traveler upon the highway of the point of 
intersection, so that by the exercise of reasonable care he may avoid 
injury from passing trains. But where it is made to appear that 
he knew of the place of crossing, in time to avoid injury by the ex- 
ercise of reasonable care, the statutory requirement would have no 
application. 

In another portion of his evidence Greenlee says that he did not 
see the crossing until he was within thirty or forty yards of it, and 
when it was too late to avoid the injury. If by these statements 
the witness meant that while upon the hill he ascertained or identi- 
fied the crossing, but in fact did not see the very crossing until he 
was within thirty or forty yards of it, then the latter statement 
would be no qualification of the former. For if the sign had been 
erected as required, while it would have enabled him to have idem 
tified the place of intersection, yet it is not perceived how thiat 
would have enabled him to have seen the actual crossing any soonet 
than he did, as it appears that the crossing in fact cannot be seen 
until the embankment near it has been passed. 

However, if the witness meant by the latter to qualify or correct 
the former statement, and in fact did not identify the place of cross 
ing until he was within thirty or forty yards of it, and when by the 
exercise of reasonable care he could not have avoided the injury, 
then the failure to erect the sign might become material. 

As remarked in the case of H. & T. C. R’y Co. v. Wilson, 60 Tex, 
144, “Persons approaching such crossings should exercise due care 
to ascertain whether there are trains approaching so as to render 
passing the track hazardous. The criterion furnished by the law 
for ascertaining the measure of such care is that which would be ex- 
ercised by a reasonably cautious and prudent person under like cit 
cumstances.” 
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Abstractly considered the charge to the effect that the law fur- 
nishes no rule for the measure of damages in this case is erroneous. 
Compensation for the injury is the legal rule for the measure: of 
damages. ‘True, the law does not furnish the rules for computation 
in dollars and cents, as in some other class of cases; still the rule is 
as imperative as if it did, for the jury cannot rightfully allow any- 
thing beyond compensation, which is to, be estimated upon the evi- 
dence by the exercise of a reasonably just judgment. 

The difficulty arises in the practicable application of the rule on 
account of the uncertainty with respect to the subject-matter. But 
in a faithful discharge of duty the jury, after a careful considera- 
tion of the evidence, and in the exercise of a just judgment, can but 
weigh out to the injured party what that judgment shall dictate as 
an exact equivalent for the injury inflicted. It was never contem- 
plated that the jury should award the amount which it might desire 
the injured party to have, for that would result in substituting 
caprice or personal preference for sound, unbiased judgment, exer- 
cised under the solemn sanctions of an oath. 

From the nature of the case the appellate court can only grant 
relief, on the ground of excessive verdict, when it is so dispropor- 
tionate to the injury inflicted as to evidence a wrong motive upon 
the part of the jury in making the estimate. That being true, it ig 
the more important that juries should exercise a cautious and de- 
liberate judgment in passing upon the evidence and in awarding 
compensation to the injured party, as there seems to be some indis- 
position upon the part of trial courts to award new trials in such 
cases. 

In this character of case every particular and phase of the injury 
ought to enter into the consideration of the jury. Such as whether 
the injury is permanent or transitory; its effect upon the physical 
system; whether in its nature calculated to produce death or grave 
apprehensions of death; loss of time; diminished ability to earn 
money by the usual avocation of the party; pain and suffering, in- 
cluding mental anguish, and expenses occasioned by the injury. In 
support of each of these elements evidence is admissible, and it is 
incumbent upon the party seeking redress, so far as the nature of 
the case admits and within reasonable limits, to fully enlighten the 
jury by evidence as to each element of damage claimed. 

It may be remarked, however, that the court measurably cured 
the defect about which the complaint is made, by telling the jury 
to find such amount as it thought would be compensation. 

Under the circumstances of this case it is quite clear that Mrs. 
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Greenlee might well rely upon the prudence and caution of her hus- 
band in making the approach to, as well as crossing, the railroad, 
The correlative of the proposition is also true, that-she would be 
bound by his negligence or want of due care. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded 


REVERSED AND REMANDED, 


[Opinion adopted November 7, 1884.] 





Lewis & Baker v. B. C. Stewart. 
(Case No. 1603.) 


1. ATTACHMENT — AFFIDAVIT.— The statutory grounds for attachment which 
must be sworn to may be verified by the affidavits of two different attor- 
neys, each attorney swearing to different facts, provided the two affidavits 
cover all the facts required to be sworn to by the statute to authorize the 
writ. In this case, one affidavit was to the justness of the debt and it; 
amount, and the other covered the other statutory grounds for the writ. 

2. Same.— Section 3 of the final title of the Revised Statutes requires that they 
shall be liberally construed with a view to effect their objects and to pro- 
mote justice. Held, that thus construed, under the statute which permits 
the issuance of a writ of attachment when the statutory grounds are sworn 
to by an ‘‘ attorney,” it is competent for two attorneys to verify, each know- 
ing distinct facts which must be stated, but which are unknown to the 
other. 

8, CONSTRUCTION OF STATUTE.-— The Revised Statutes (art. 3138, subd. 4) pro- 
vide that the singular number, when used in the language of a statute, shall 
include the plural, unless otherwise provided. 

4, ATTACHMENT.— Where the existence of the causes for the issuance of an at- 
tachment was sworn to by two different attorneys for the plaintiff, and one 
affidavit was made four days after the other, it was held that the difference 
in time was too small to invalidate. 


Apprat from Fort Bend. Tried below before the Hon. Wm. H. 
Burkhart. 
The case is explained in the opinion. 


Peareson & McCamly, for appellant, cited: R. S., arts. 152, 159, 
3138, and General Provisions, sec. 3, p. 718, arts. 3, 5, 6; O. & W. 
Dig., arts. 22, 23; Espey v. Heidenheimer, 28 Tex., 668; Drake on 
Attach., secs. 83-105. 
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W. L. Davidson, for appellee, cited: Morgan v. Johnson, 15 Tex., 
568; Marshall v. Alley, 25 Tex., 342; Culbertson v. Cabeen, 29 
Tex., 247; Campbell v. Wilson, 6 Tex., 379; Wright v. Ragland, 18 
Tex., 289; Burch v. Watts, 37 Tex., 135; Sydnor v. Chambers, 
Dallam, 601; Raguet vw. Nixon, id., 386; Sloo v. Powell, id., 467; 
Gregg v. York, id., 528; Wooster v. McGee, 1 Tex., 17; Chevallier 
y, Williams, 2 id., 239. 





Wrium, Cnr Justice.— Our Revised Statutes authorize a writ 
of attachment to issue, upon the plaintiff, his agent or attorpey, 
making an affidavit in writing that the defendant is justly indebted 
to the plaintiff, and the amount of the demand; that the defendant 
isnot a resident of the state; that the attachment is not sued out 
for the purpose of injuring or harassing the defendant, and that the 
plaintiff will probably lose his debt unless such attachment is issued. 
Affidavit was made to all these facts in the present case, but the at- 
tachment was quashed below because some of the facts were sworn 
to by one attorney of the plaintiff and the remainder by another of 
his attorneys. Each attorney swore to such facts as were within. 
his personal knowledge, and the two affidavits combined made out 
a clear case for the writ of attachment. The point made against 
the attachment is, that every fact required to justify its issuance: 
should have appeared in the same affidavit and should have been 
sworn to by the same person. 

We believe this exact question has never been adjudicated,— at, 
least we have found no authorities directly in point. The case of 
Scram v. Duggan, W. & W. Dig., sec. 127, which comes nearest to: 
the present, differs materially from it, however, in this: that one of 

‘the affidavits upon which it was sought to obtain the attachment 
was made for a wholly different purpose, the affidavit not having: 
the writ in view at the time of making it. It was on this ‘ground 
that the affidavit, although coupled with a partial one made by an- 
other person, was held insufficient. But in the present case both 
affidavits were made for the purpose of procuring the attachment, 
and were nearly contemporary in date. - The one is to the justice of 
the debt and the other as to the statutory grounds of an attachment. 

The objection to the affidavit rests upon a literal construction of 
the word “attorney,” used in our Revised Statutes, art. 152, it being: 
contended that, as the singular number is used, the affidavit cannot. 
be made by two attorneys. 

Courts have usually held parties suing out the writ of attach- 


Ment to a strict compliance with the requirements of the statute 
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regulating such proceedings. At the same time they have not gen. 
erally exacted a literal following of the words of the law, but haye 
frequently allowed parties to make use of equivalent language, or 
to make affidavits which in substance conformed to its requirements, 
See Drake on Attachments, sec. 107, and authorities there cited, 
In Trenton Bank v. Haverstick, 6 Halsted, 171, the supreme court 
of New Jersey held an affidavit good which was made by the at. 
torney at law for a bank, although the statute required all affidavits 
for attachment to be made by the plaintiff himself. This decision 
Was, based upon the necessity of the case, as the bank could not in 
person make the affidavit, and the facts in it might not be known to 
the president or any of its officers. Still a literal construction would 
have made the affidavit void; and if held to such construction no 
state of circumstances left unprovided for by the statute could have 
authorized any other person than the one namedsin it to make the 
oath. 

In our own state we find many relaxations of the rule in favor of 
a substantial compliance with the statute. Thus whilst it was held 
that our statute requires the petition in attachment to be sworn to 
by the party applying for the writ (Caldwell v. Haley, 3 Tex., 317), 
yet attachments have always been upheld, though the petition was 
not sworn to, if the affidavit included the material, issuable matters 
of the petition, and the ordinary oath taken for an attachment has 
been construed to include all such matters. Schrimpf v. McArdle, 
13 Tex., 368; Primrose v. Roden, 14 Tex., 1. 

Again, whilst the statute required that the amount of plaintiff's 
demand should be sworn to, an affidavit was held good which 
merely stated that the defendant was indebted to the plaintiff in the 
several sums of money mentioned in the petition. Morgan ». John- 
son, 15 Tex., 568. 

Other instances of a similar character might be cited. The courts 
of this state as well as of others seem to hold that where the object is 
fully attained by the means prescribed in the statute, it is not ab- 
solutely essential that the strict letter of the law should be closely 
followed. 

But whether this was the correct rule of decision previous to the 
adoption of our Revised Statutes, there can be no doubt but that 
‘we are now bound to apply it to cases arising since they became of 
‘force. 

By section 3 of the final title of the Revised Statutes it is pro 
wided that they shall be liberally construed with a view to effect 
itheir objects and to promote justice. Under this provision we have 
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exacted strictness in attachment proceedings only so far as to re- 
guire a substantial compliance with the material provisions of the 
law. Dunnenbaum v. Schram, 59 Tex., 281; Espey v. . Heiden- 
heimer & Bro., 58 Tex., 662. 

The object of the statute is to enable a plaintiff to secure his debt 
by a seizure of the defendant’s property before judgment. The 
debtor is protected against an illegal use of the writ of attachment 
by requiring the plaintiff or those representing him to make such an 
oath as will subject the affiant to an indictment for perjury if it be 
false in any respect. The defendant is indemnified against loss by 
the bond which must be given before the writ can issue. The affi- 
davits in this case are positive in their terms, and the party taking 
either is liable to an indictment for perjury if the facts to which he 
sivears or any of them are not true. The appellee, therefore, is as 
fully protected against false swearing of the attorneys of the appel- 
lant as if the entire facts were sworn to by only one of them. 

But the statute is as much for the benefit of the plaintiff in giving 
him the writ in a proper case as it is for the protection of the de- 
fendant against its use in an improper one. Yet in a large number 
of cases the practical result of requiring one person to swear to all 
facts necessary to procure the writ would be to deny it altogether, 
though the piaintiff might be fully entitled to its benefits. It seldom 
happens that one person knows of his own knowledge all the facts 
required in the affidavit. Hence if required to state them, he could 
do so only upon information and belief. But this court has held this 
insufficient, and requires that the party making the affidavit shall 
state facts from his positive knowledge and not from the informa- 
tion of others. Sydnor v. Totham, 6 Tex., 189. Unless, therefore, 
each fact can be sworn to by the agent. who knows it, the plaintiff 
cannot obtain the writ in such cases though clearly entitled to it. 
To require every fact to be supported by the affidavit of the same 
person is to encourage positive swearing to facts not within knowl- 
edge of the affiant, and to withdraw in a measure the protection 
which is afforded defendants against illegal and unjust attachments. 

3ut the Revised Statutes themselves settle the point made, that the 
affidavit must be made by a single agent or attorney of the plaint- 
iff. It is provided in art. 3138 that the singular number shall in- 
clude the plural unless otherwise provided. If we can use the plural 
“attorneys” for the singular “ attorney” whenever necessary to 
effect the object of the statute and promote justice, there will be no 
difficulty in upholding affidavits such as the present, made by two 
attorneys, which together fulfil the requirements of the law. 
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The state of Iowa has a similar provision as to the singular and 
plural numbers when used in its statutes. It is also required by its 
statutes that an attachment bond shall be given with “ sureties.” The 
courts there hold that the plural importing the singular, one surety 
to the bond is sufficient. By all the rules governing attachments, as 
much strictness is required in reference to bonds as in affidavits. 

If much time had ‘elapsed between the taking of the affidavits, some 
question might arise as to their sufficiency, as the facts in one aff- 
davit might have ceased to exist before those in the other occurred, 
But only four days elapsed between them, the first being made at 
the city of Austin and the second in the county of Ft. Bend, and 
we think that the difference in their dates is too insignificant to in- 
validate them. 

We think the affidavits were sufficient to authorize the attachments, 
and that the court erred in sustaining the motion to dissolve, for 
which error the judgment must be reversed and the cause remanded, 


REVERSED AND REMANDED, 


[Opinion delivered November 11, 1884.] 





IsasettA Cooper v. Jno. G. Horner Er AL. 
(Case No. 1629.) 


1, WILL — CONSTRUCTION — EXECUTORS’ SALE.—A will, executed in 1875, be- 
queathed to executors named therein, all the personal estate, in trust for the, 
payment of the debts of the testator, and provided that no bond should be 
required of them. It gave to named legatees all the residue of the estate, 
real, personal and mixed; required the filing of an inventory of the estate 
by the executors; and provided that neither the probate nor any other court 
should have any jurisdiction over the estate, except to probate and register 
the will. The will, after providing for the education and support of the 
minor heirs out of the personal property, gave to the executors power, in 
terms, ‘‘ to take possession of all of said estate and manage and control and 
dispose of the same for the interest and benefit of the legatees under this 
will, and the payment of debts as hereinbefore specified.” Held: 

(1) The existence of debts authorized a sale of the real estate to pay them, 
the personal property being insufficient for that purpose, and the purchaser 
of land from the executors was not bound to follow the money paid by him 
to see that it was applied to the payment of debts.- 

(2) The desire expressed, that in no event should the estate be subjected 
to the jurisdiction of the courts in its administration, required a construe- 
tion of its provisions which would invest the executors with power to sell 
land to pay debts when such sale was necessary, and when a resort to the 
courts would result in ordering such sale, 
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(3) Where the general intent of the testator is clear, and it is impracticable 
to give effect to all the language of the will expressive of some particular 
or special intent, the latter must yield to the former, but every expressed 
intent of the testator must be carried out when it can be. 

(4) The general intent of a will overrules all mere technical and grammat- 
ical rules of construction. 

(5) The purchaser of real estate from executors, acting under a power to 
sell for the payment of debts, is not bound, for his protection, to see that 
there are debts. 

(6) If the suit be brought to recover back the property, a general allega- 
tion that debts existed to authorize the sale, without specifying them, is 
good on general demurrer, 

(7) If the inventory of the property of the estate was never, in fact, filed, 
and the court having jurisdiction to require it to be filed, failed to require 
it, a purchaser at the executors’ sale, against whom suit was brought in 
1883, will be protected. 


Arrest from Brazos. Tried below before the Hon. W. E. Col- 
lard. 

Mrs. Isabella Cooper, for herself and as next friend of Janie 
Cooper, brought suit with Meredith James, against Jno. G. Horner 
and Joseph Lock, in trespass to try title, and for partition, for 
seventeen twenty-fourths of lot No. 3, block No. 159, in Bryan, 
Texas, in 1883. Plaintiffs set up that they were the heirs and lega- 
tees of Eliza J. Cooper, who died in 1875, and left a will bequeathing 
the lot in controversy to plaintiffs and their sister, Mrs. E. O. Mar- 
shall, and that Mrs. Marshall had conveyed her interest, seven 
twenty-fourths, in the lot to Jno. G. Horner. Plaintiffs prayed 
jadgment for their interest in the lot, for a writ of partition, and for 
their share of the rents. Defendants filed a general and special 
demurrer, plea of “not guilty” and general denial. 

Defendant Lock disclaimed, except as tenant of Horner, and Hor- 
ner pleaded specially : 

(1) That Mrs. E. J. Cooper died in 1875, leaving a will, and 
bequeathing her property, after payment of her debts, to the lega- 
tees named by plaintiff, and naming J. D. Cooper, G. W. Durant 
and E. O. Marshall, who were to administer the estate independent 
of the probate court, except to file an inventory; that they were 
authorized under the will to dispose of the estate of Mrs. Cooper, 
independent of the orders of the probate court, and that said estate 
was indebted in the sum of $2,000. 

(2) That J. D. Cooper was a minor and did not qualify under the 
will, and that Geo. W. Durant was removed by order of the probate 
court; that Marshall qualified as sole executor of said estate and 
filed an inventory on the 7th of February, 1877. 
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(3) That the estate was at that time largely indebted, and that he 
sold said property to Horner to pay the debts. 

(4) That if it was not necessary to sell the property to pay the debts, 
it Was necessary to sell to pay for the support, education and main- 
tenance of plaintiffs, who were then minors, and that the executor 
had power to sell property and did sell for that purpose. 

(5) That since he had sold the lot as executor, he and his wife, 
one of the legatees, had made Horner a deed. 

(6) That the money for which the lot was sold to Horner was 
used to pay debts of the estate, or to support and educate the 
minors. 

(7) Defendant alleged purchase in good faith, and possession for 
more than one year and valuable improvements; prayed to quiet his 
title, or, in case plaintiffs were entitled to recover, that they be re- 
quired first to pay back to defendant the purchase money paid by 
him, and prayed for value of his improvements. 

Plaintiffs filed a supplemental petition in answer to defendant's 
answer, general and special exceptions to same, general denial, and 
specially denied that estate of E. J. Cooper was indebted so as to 
authorize sale of the lot, and specially denied a charge against plaint- 
iffs for board and education; denied that Horner was a possessor of 
the lot in good faith, and alleged that he held under his pretended 
deed adversely to plaintiffs the whole of the lot, and prayed to offset 
valuable improvements with rents. 

The cause came on for trial on the 1st of October, 1883. The 
demurrers of both plaintiffs and defendants were overruled, to which 
both parties respectively excepted. The court, after hearing the 
evidence and argument, rendered judgment in favor of defendants, 
that plaintiffs take nothing and defendants recover their costs. 
Plaintiffs made motion for a new trial, which was overruled. 
Plaintiffs excepted and gave notice of appeal, filed bond and assign- 
ment of errors, and now prosecute this appeal. 


Henderson & Henderson, for appellants, on their proposition that 
the executors had no power to make the sale, cited: Pasch. Dig, 
art. 1324; Howze v. Howze, 19 Tex., 557; Perry on Trusts, sec. 
786, 973; and Jarman on Wills, 741-4, 973; Blanton v. Mayes, 58 
Tex., 422. 

That the purchaser was bound to see to the application of the 
purchase money, they cited: Sanger Bros. v. Heirs of Moody, Tex. 
Law. Rev., vol. 2, No. 10, p. 147. 
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Ford & Taliaferro, for appellees, in support of their proposition 
that the facts must be presumed to have existed that authorized the 
sale, cited: Johnson v. Bowden, 43 Tex., 674; Perry on Trusts, 
g 309. 


Wacker, P. J. Com. Arr.—The will in question contained, 
among others, the following provisions, viz.: 

“ First. It is my will and I do order that all of my just debts 
and funeral expenses be duly paid as soon as conveniently can be 
done after my decease. 

“Second. I give and bequeath all of my personal estate of 
what nature or kind soever to George W. Durant, Edward O. Mar- 
shal and Jos. D. Cooper, the executors of this my last will and testa- 
ment, hereinafter nominated and appointed, in trust for the pay- 
ment of my just debts, and the legacies hereinafter specified, with 
power to sell and dispose of the same at public or private sale at 
such time or times, and upon such terms and in such manner, as to 
them shall seem meet. 

“Third. I give, devise and bequeath all the rest, residue and 
remainder of my estate, real, personal and mixed, of every name 
and nature whatever, to my children, five in number, and named as 
follows: Mary Ellen Marshall, Isabella Shannon Cooper, Joseph 
Durant Cooper, Ruth Catherine Cooper, and Eliza Jane Cooper, to be 
equally divided among them share and share alike. The heirs or 
representatives of the said children who may hereafter die, to be 
entitled to the same share or shares that their ancestors would have 
been entitled to receive if they were living, with the exception 
of the library, which I give and bequeath to my son Joseph D. 
Cooper, and the pictures of my daughters respectively. 

“ Fourth. I further order that after a sufficient support and educa- 
tion have been provided for the minor children from year to year, 
should there be a residue of money left, it is to be equally divided 
among my children, five in number. And Ido hereby order and 
direct that all my real property shall be kept together, and shall 
not be partitioned until each and every one of the daughters are 
married or the youngest one shall arrive at the age of twehty-five 
years. 

“ Fifth. It is my will and desire that my executors render to the 
district court of Brazos county an inventory of my real estate and 
moneys, for registration, and that said court shall have no other 
jurisdiction over said estate, nor shall any other court have jurisdic- 
tion over said estate, except the probate and registration of my will 
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and the inventory above mentioned; and in order that my said 
estate shall in no event and under no circumstances be carried into 
the courts for administration, I hereby constitute and appoint my 
brother Geo. W. Durant, my son-in-law Edward O. Marshall, and 
my son Jos. D. Cooper, my executors of this my last will and testa. 
ment, without any bond being required of them; and I hereby order 
and direct that no bond shall be required of them. With full power 
to take possession of all of said estate, and manage and control and 
dispose of the same for the interest and benefit of the legatees 
under this will, and the payment of debts as hereinbefore specified, 
and to partition the same among said legatees in accordance with 
the provisions of this will, and I request that they ca!l in three dis. 
creet and impartial persons to assist in making said partition. And 
I do hereby authorize and empower my said executors or survivors 
of them to sell all of my personal estate for the payment of my 
just debts.” 

The judge found the following facts: “I find that at the time of 
the execution of the deed by the executor to Horner on the 7th day 
of February, 1877, there were subsisting debts against the estate 
amounting to $1,373.17; that the executor had on hand the rent 
for 1876, amounting to $464.25; the remnant of the library, worth 
$200, and some other personalty, worth probably $150.” 

Upon which facts he based the following legal conclusions, viz: 
* The will offered in evidence authorized the executor to make the 
sale to pay debts and for the support and education of the minor 
children; and I find that the sale was made to pay such debts. The 
existence of the debts authorized the sale, and the purchaser was 
not bound to follow the money paid and see that it was applied to 
the debts. The account of the executor subsequently made cannot 
bind the purchaser or limit his proof to such debts as are therein 
exhibited. Such being my construction of the will and the findings 
of fact and law, I give judgment to the defendant for the property 
sued for.” 

The construction thus given to the will is clearly correct. Its 
provisions indicate sufficiently the general and leading intentions 
and objects which dictated them to make her general intent mani 
fest. 

The testatrix was emphatic in the declardtion contained in the 
will that under no circumstances, and.in no event, should her estate 
be carried into the courts for administration. To give proper effect 
to this intention, it would be necessary to construe the other pro 
visions of the will with sufficient liberality to concede a power if 
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the executors to so act in reference to the payment of debts, and the 
support and education of the minor children, as to avoid the con- 
tingencies which would put the control of the estate or some por- 
tion of it within the probate jurisdiction of the district court as it 
was then organized. If the executors were not empowered under 
the will toso execute their trust as to sell real estate to pay debts 
and educate and maintain the minor children according to the exi- 
gencies that might require it, it would seem to follow under the law 
existing at the date of the will (1875 5) and in force (probate act of 
1870), that the estate would not be administered consistently with 
the provisions of the statute providing for the withdrawal of estates 
from the jurisdiction of the probate court. Arts. 5626-5628, Pasch. 
Dig. 

Art. 5628, Pasch. Dig., provides that “when a will contains direc- 
tions that no action be had in the district court in the administration 
of the estate, except to prove and record the same, or to prove and 
record it and return an inventory and appraisement, no other pro- 
visions of this act except . . shall apply to such estate; but the 
same shall become like any other property to be administered under 

a power, chargeable in the hands of a trustee, and liable to execu- 
tion in any court having jurisdiction.” 

The power to sell property according to the circumstances that 
necessitate it, even though it be real estate, must be coincident with 
atrust of this nature where it is charged with the payment of debts 
and the duty of raising the means necessary to maintain and educate 
children. If the will receives the construction that it limited the 
power of the executors tothe sale only of personal estate for the 
payment of debts, the consequence must ensue that the debt may be 
nevertheless enforced by judgment against the executor to be satis- 
fied by execution against any property subject to levy, real as well 
as personal. And so, too, in respect to the necessity of raising 
money to educate and maintain the minors; resort would have to 
be had to the court for a decree for sale of real estate, if necessary, 
to be sold at auction by the sheriff. Such results obviously were not 
in the contemplation of the testatrix, but, to the reverse, the whole 
will shows a wish and an intention to confide to the judgment and 
discretion of the executors to carry out, through their control of all 
the property, the main objects of the will, viz., to pay her debts, 
Maintain and educate the minor children, and to preserve the real 
estate intact if possible, to be divided and partitioned on the hap- 
pening of the contingencies specified in the will, without the aid, 
| control or jurisdiction in any wise of courts, or incurring to the 
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estate the cost and expense of their supervision in respect to the 
mode by which real property should be sold, if necessary, in order 
to pay debts or raise means for the benefit of the minors. It may 
well be inferred that the testatrix did not have in her mind the fact 
that it might ever be necessary to sell real estate for either of the 
leading objects declared in her will. 

The will provided that all of her personal property should be sold 
to pay debts, and she vested the legal title thereto in her trustees in 
trust for that purpose. It is probable that she contemplated that 
sales of personal property and incoming rents would be sufficient 
for the purposes referred to. It is, however, consistent ;with the 
rules of construction of wills to construe this one as fairly importing 
an intention of the testatrix to give her executors power to sell real 
estate to pay debts if it became necessary to do so, even if the will 
contained no clause or provision in it authorizing the disposition as 
well as the control and management of the real estate. But it does 
contain a provision of that character. 

The fifth clause of the will invests the executors “ with full 
power to take possession of all of said estate, and manage and con- 
trol and dispose of the same for the interest and benefit of the 
legatees under this will, and the payment of debts as hereinbefore 
specified.” 

The special provision made by the will for the sale of all the per- 
sonal property for the payment of debts is not an exclusive power 
in respect to the kind of property which may be sold for that pur 
pose, according even to the terms expressed in the will. The pro- 
vision of the will last above quoted confers the right to dispose of 
any of the property for the interest and benefit of the legatees, and 
although it may not and probably was not in the mind of the tes- 
tatrix that that power would be exercised for the payment of debts, 
but that they would be paid through the personal property, deemed 
by her amply sufficient for that purpose, yet this last quoted com- 
prehensive power was probably meant to give her executors power, 
in any contingency consistent with her desire to preserve the real 
estate intact if possible, to dispose of it if it should be found nec 
essary to carry out the provisions in her will, and which would 
thereby advance her purpose and “the interest and benefit of the 
legatees.” ' 

“ Where the general intent of the testator is clear, and it is im- 
practicable to give effect to all the language of the instrument, 
expressive of some particular or special intent, the latter must yield 
to the former; but every expressed intent of the testator must be 
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| warried out where it can be. And the general intent overrides all 
mere technical and grammatical rules of construction.” 1 Redf. on 
Wills, 433, 434 (star pages). 

| We think that the construction given in the court below to this 
will was correct, and there existed undoubted power on the part of 

® the executors, under proper circumstances, to sell real estate. 

| The purchaser of real estate under a power of sale to pay debts 
jg not bound to investigate whether there are debts, nor to see to 
the application of the purchase money. 1 Perry on Trusts, sec. 809. 

The trust under this will was of a general and unlimited nature 
jn respect to the sale of property to pay debts, and the purchaser 
was not bound to see to it that the purchase money was applied to 
the payment of any particular debt, or to see that it was applied at 
all to the payment of any debt. See Sanger Bros. v. Heirs of 
Moody, 60 Tex., 100; 2 Story’s Equity, secs. 1127, 1130, 1131. 

It is assigned as error that the court erred in overruling plaintiffs’ 
general exceptions to defendants’ answer, because a general allega- 
tion of indebtedness was not sufficient, and that the answer ought 
to have shown the specific items of debt under which authority for 
the sale was claimed. Also, in admitting testimony of specific 
debts against the estate of E. 8. Couper, there being no allegations 
of such in the answer. 

For the disposition of these questions it is sufficient to say that 
the answer was good on general demurrer. If the executor had 
power to sell real estate for the payment of debts, a general allega- 
tion that he did so sell as averred in the answer was sufficient, on 
general exceptions, without alleging, so far as concerned the pur- 
chaser, what particular debt it was that occasioned the necessity. 
Williams v. Warnell, 28 Tex., 610; Frosh v. Swett, 2 Tex., 485; 
Warner v. Bailey, 7 Tex., 519; Rule 17, Rules District Court. If 
it were objectionable it could only be reached by special exception. 

The finding of facts by the court was supported by evidence, and 
its decision upon them has the same conclusive effect as the ver- 
dict of a jury, and will not be disturbed unless clearly contrary to 
or without evidence. Jordan v. Brophy, 41 Tex., 284. We there- 
fore deem the appellants’ tenth assignment of error not maintain- 
able, complaining that the court erred in finding that, at the time 
of the execution of the deed to Horner, on the 7th of February, 
| 1877, the debts against the estate amounted to $1,373.13, and that 
| Marshall only had on hand but $464.25 rents, and only $350 worth 


® of other personal property. 


f Itis assigned as error that the court erred in not giving plaintiffs 
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a new trial when it was shown that the executor never qualified as 
executor of the will by filing an inventory of the estate. 

On the trial, in order to save time, on the representation of the 
correctness of the statement to that effect, made by the defendants 
counsel, it was admitted by plaintiffs’ counsel, at the request of de. 
fendants’ counsel, that E. O. Marshall, as executor, had filed an 
inventory of the estate of E. J. Cooper, deceased. Counsel for de. 
fendants stated, at the time of soliciting the admission, that he had 
not examined whether there was an inventory or not, but desired 
the admission to save time, and “saving all rights to plaintiffs,” 

One of the grounds for new trial, in plaintiffs’ motion therefor, 
was the fact that it appears from search made in the county clerk’s 
office, the proper repository for such inventory if it exists, that the 
same is not to be found, nor is any such inventory recorded in the 
records of the county court; and alleging that no such inventory 
had ever been filed by E. O. Marshall. This ground of the motion 
was supported by the affidavit of one of plaintiffs’ attorneys as to 
search unsuccessfully made to find the inventory among the papers 
of said estate, or any record thereof in the records of the probate 
court of Brazoria county. It was further supported by the certifi- 
cate of the clerk of the county court of said county as to his having 
made a careful search for said paper, and failure to find the same; 
also of his having examined the minutes of the probate court, and 
his failure to find a record of any inventory of said estate. 

In the case of Willis v. Ferguson, 46 Tex., 502, the question as to 
the nullity or otherwise of letters of executorship under a will, ere- 
ating an independent administration of the estate, was presented on 
the ground that the executrix had not returned an inventory. The 
facts of the case did not require a full and direct decision of the 
point, but Chief Justice Roberts remarked upon the subject as fol- 
lows: “ But if this question were not concluded, as the facts stood 
before the jury, we are not prepared to say that there might not 
exist such a state of case by the long-continued action of the exeé- 
utrix under the will, as that she and the estate might be held bound 
in that capacity, notwithstanding she had failed to return an it- 
ventory, when no proceedings had been instituted in court against 
her for such default. Pasch. Dig., art. 1371. . It was made the duty 
of the court, by the law then in force, to remove the executrix upon 
failure to return an inventory within sixty days from the grant of 
letters. Creditors and others interested in the estate might have re 
quired it to be done for their own security, which is its object. But 
if they failed, and the court failed to require it, persons who ae 
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| quired rights through her action in that capacity should not be held 
 tosuffer an injury by her default and by that of the court in not 
| furnisbing a better security for her faithful discharge of her duty.” 
'Pasch. Dig., arts. 1294, 1295. 
We consider the principle stated to be the correct rule, and that 
Fit ought to be applied in this case; we are of opinion, therefore, 
that the purchaser from the executor must be protected against the 
default of the latter in failing to render an inventory, if such was 
| the case, and therefore there exists no ground of complaint for the 
court’s refusal to grant a new trial on the ground referred to. 
We conclude that there is no error, and the judgment ought to 
be affirmed. 


AFFIRMED. 
[Opinion adopted November 11, 1884.] 





B. B. Mayes er av. v. Jno. A. B. Jones. 
(Case No. 1752.) 


1, JUDGMENT AGAINST HEIR FOR DEBT OF ANCESTOR.— A proceeding against the 
heir to subject assets inherited to the payment of a debt due from the 
ancestor is a proceeding in personam. To the extent of property inherited 
the heir is liable, but it is error to order the sale of specific land inherited 
from the ancestor to satisfy a judgment rendered in such a suit. Citing 
State v. Llewellyn, 25 Tex., 799, and Webster v. Willis, 56 Tex., 468. 


Error from Wilson. Tried below before the Hon. Everett Lewis. 


W. E. Goodrich, J. B. Polley and B. F. Ballard, for plaintiffs in 
error. 


No briefs on file for defendant in error. 


Wiuur, Cuter Justice.—The object of this suit was to subject 
property in the possession of the heirs of Mrs. Mary A. Mayes, 
deceased, and derived by descent from her, to the payment of a 
debt due the appellee from the estate of the deceased. Of the eight 
heirs who were sued, only two, viz., R. E. L. Mayes and Ida Dever- 
eux, insisted upon any defense to the action, and they pleaded a 
general demurrer and the statute of limitations. 

There is no statement of facts in the record, but the deeree of the 
court shows that the plea of the statute of limitations was sustained, 

| % to all the claim sued on, with the exception of the sum of $787, 
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and for that amount judgment was rendered against the heirs who 
had pleaded limitation. Judgment was further rendered against 
the other heirs for $1,558, the total amount claimed by the plaintiff 
including as well that which was, as that which was not barred by 
limitation; the court, however, directing that upon the payment of 
this sum the amount decreed against the two heirs above mentioned 
should become fully satisfied. It was further provided in the decpeg 
that the payment of one-eighth of the $787, by Ida Devereux or R, 
E. L. Mayes, should release the party paying from any further lia. 
bility under the decree; and the payment of one-sixth of the $1,558 
by either of the other heirs should be a satisfaction of the judgment 
so far as that heir was concerned. 

The court, having found that the heirs were in possession of a 
tract of land lying in Wilson county, descended from Mrs. Mary A. 
Mayes, ordered its sale in satisfaction of the judgment; and having 
made provision for the protection of a minor defendant, R. EL, 
Mayes, declared the decree to be a lien upon the above property, and 
directed that neither of the defendants should be liable under the 
decree beyond the property descended to them from their deceased 
ancestor. 

It will be seen that the whole amount of the plaintiff's recovery 
is $1,558, of which the sum of $196.75 was absolutely adjudged in 
the first place against the two heirs who defended the suit. The 
other heirs were therefore liable for the balance of the recovery 
after the $196.75 had been deducted from it. But the court ren- 
dered judgment against these six heirs for the entire $1,558, or 
against each of them for the sum of $259.66. This was clearly 
erroneous, and was probably an oversight in making up the decree, 
The judgment against them should have been for $1,361.25 in the 
aggregate, and against each for the sum of $226.87. 

We think that the court also erred in foreclosing a lien upon the 
Wilson county land and in decreeing its sale in satisfaction of the 
judgment. Our statute does not give any creditor a lien upon any spe- 
cific piece of property of the deceased debtor by reason of its descent 
to his heirs. The entire creditors of the deceased have the right to 
subject such property to the payment of their debts; and to that 
end they, or any one of them, may sue the heirs for the debt, and 
obtain judgment to the extent of the property received by the heirs 
from their deceased ancestor. The suit is in personam, and the heir 
may show in defense that he has received no assets by descent, and 
prevent any recovery whatever against himself, or limit the recovery 
to the amount so received. The judgment when recovered is col 





Trex. & Pac. R’y Co. v. Harpry. 





Syllabus. 





clusive of the fact that the heir has received assets to the amount 
for which it is rendered, and an execution issues upon it as in case 
of any other judgment in personam. 

The essential fact to be alleged and proved is the receipt of assets 
by the heir, and to such extent as they are proved to have come into 
his possession, judgment goes against him, to be satisfied of any 
property of the heir liable to execution. 

Such is the result of the decisions of this court upon statutes dif- 
fering from that now in force in no important particular. State v. 
Llewellyn, 25 Tex., 799; Webster v. Willis, 56 Tex., 468. 

The judgment below must therefore be reversed and so reformed 
as to allow the appellee Jones a recovery against Ida Devereux and 
R. E. L. Mayes, each for the sum of $98.374, and against the other 
defendants each for the sum of $226.87}, to be enforced by execu- 
tion alone against the general property of said defendants as in case 
of other personal judgments. In all other respects the judgment 
below is affirmed. 

REVERSED AND REFORMED. 


{Opinion delivered November 11, 1884.] 





Tur Tex. & Pac. R’y Co. v. A. J. Harpers. 
(Case No. 1721.) 


i, ConTINUANCE — DILIGENCE.— A statement that a party has made an effort to 
get the depositions of certain witnesses, by making out interrogatories, 
having them crossed by opposing counsel, who have agreed to waive com- 
missions and consented that the depositions might be taken before any offi- 
cer legally qualified, is not stating that due diligence contemplated by the 
law. R. S., art. 2219 et seq.; citing McMahan v. Busby, 29 Tex., 194. 

2. SamMe.— An application for continuance, showing that the means given by 
law to procure testimony has not been used, is addressed to the discretion 
of the trial judge, and, in the absence of some abuse of that discretion, this 
court will not reverse a judgment because of a failure of the lower court 
to grant a continuance. 

8. SAME — REQUISITEs.— Such application should clearly and fully set out the 
grounds for a continuance, as to whom the interrogatories were sent, the 
substance of the material testimony not obtainable then, the efforts to as- 
certain the whereabouts of witnesses, that their evidence will be at hand at 
the next term of the court, and other like facts explaining fully the various 
things done constituting diligence. 

4 Same — CASES CITED AND APPROVED.— Trammell v. Pilgrim, 20 Tex., 160; 
McMahan v. Busby, 29 Tex., 195; Baldessore v. Stephanes, 27 Tex.; 455; 
Byne v. Jackson, 25 Tex., 96; Townsend v. State, 41 Tex., 135; Chilson »v, 
Reeves, 29 Tex., 279, cited and approved. 
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5. SAME— PRACTICE IN SUPREME COURT — BILL OF EXCEPTIONS.— A bill of €x- 
ceptions to the action of the court below in overruling a motion for contin- 
uance should fully state the grounds upon which its action was based, 

6. CHARGE OF THE couRT.— Where the court charged the jury as to whetheran 
injury resulted from defective cross-ties or rails, and also explained what 
character of defects would impose liability on the company, an instruction 
to the effect that, if the jury should find that such defects did in fact exigt, 
which were known or might have been known to the company, they should 
find for plaintiff, if his injuries resulted therefrom, was not error, and is 
not a charge upon the weight of evidence. 

. CONTINUANCE.— See opinion for a statement of diligence in procuring absent 
testimony, which the court below might well have regarded as insufficient, 


-1 


Aprrat from Kaufman. Tried below before the Hon. Green J, 
Clark. 

On March 28, 1884, plaintiff (appellee) filed his petition in the 
Kaufman district court, and therein alleged in substance that on 
January 15, 1884, he and his wife, 8S. E. Hardin, took passage on 
one of defendant’s trains at Terrell to go to some point west on de. 
fendant’s line; that about 3 o’clock in the morning, in Parker 
county, the train met with an accident and was derailed, whereby 
plaintiff was seriously injured; that the accident was due to the de- 
fective condition of the track, and to the negligence and unskilful- 
ness of the men in charge of the train; that by reason thereof, 
plaintiff's left arm was broken and lacerated in two places, between 
the wrist and elbow; his little finger of right hand broken; his left 
knee hurt and bruised, and his head and face cut, gashed and greatly 
disfigured, and his left eye cut and punched; that the injuries are 
permanent, and will give him continuous physical and mental pain 
and anguish, and impair his ability to labor, ete. 

On the same day plaintiff, joined by his wife, S. E. Hardin, filed 
their joint petition in the district court against defendant to recover 
damages for personal injuries received by the wife in the wreck, 
and therein alleged in substance that the wreck was due to the con 
dition of the road-bed, and the negligence and unskilfulness of the 
servants in charge of the train, whereby the wifé sustained serious 
and permanent injury to her spine and hips, producing paralysis. 

On May 15, 1884, defendant filed its answer to these petitions, 
and, after pleading the general denial, pleaded specially in substance, 
that the action in question resulted from the breaking of an iron 
rail through a latent flaw therein, which could not have been de 
tected by the exercise of the utmost care and diligence usually and 
properly used in the inspection of railroads; and that if plaintiffs 
injuries should prove permanent, it would be in consequence of his 
neglect in caring for the same. 
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On June 24th, on motion of defendant, both suits were consoli- 
dated, and plaintiff amended his petition, and, leaving out his wife, 
prayed for damages he had sustained by reason of the personal in- 
juries to his wife. On June 25th, the cause was called for trial, the 
plaintiff announced ready, but the defendant was not ready and filed 
jts application for continuance on the ground that twelve material 
witnesses were absent. This application was overruled, the defend- 
ant saving an exception thereto, The cause proceeded, and verdict in 
plaintiff's favor for $17,500, viz.: $10,000 personal injuries received 
by plaintiff, $7,500 by his wife; upon which the judgment appealed 
from was rendered. 


Tooke & Henry, for appellant, on the right to have a continu- 
ance, cited: Art. 1277, R. S.; Tex. Transp. Co. v. Hyatt & Hen- 
ning, 54 Tex., 213; Hipp ». Bissell, 3 Tex., 18; Payne v. Cox, 13 
Tex., 480; Jordan v. Robson, 27 Tex., 612. 


Manion & Adams and Word & Charlton, for appellee, on the 


continuance, cited: Texas Practice (Sayles’ 2d ed.), §§ 539 and 541; 
Townsend v. State, 41 Tex., 135; 36 Tex., 107; 35 Tex., 175; Me- 
b b ’ 
Mahan v. Busby, 29 Tex., 194; 27 Tex., 455; Byne v. Jackson, 25 
Tex., 96; Trammell v. Pilgrim, 20 Tex., 159; Hensley w. Lytle, 5 
’ 5 ’ em oJ ’ 
Tex., 499; Johnson v. Evans, 15 Tex., 40; Lewis v. Williams, id., 
49; 11 Tex., 85; 25 Tex. Sup., 36; 23 Tex., 86. 
b] ’ b] b b > 


Stayton, Associate J usticx.— Application for a continuance was 
based on the absence of the testimony of certain witnesses who 
were named; and it shows that the appellant had made an effort to 
get their depositions by making out interrogatories and sending them 
to counsel for appellee, who promptly crossed them, and made an 
agreement waiving commissions and consenting that thé depositions 
might be taken by any officer authorized to take depositions, 

This was not the use of such means as the law furnishes to pro- 
cure testimony. Arts. 2219, 2225, 2227, 2228, R. S., provide a means 
by which witnesses may be compelled to give their testimony by 
deposition, and one who fails to use such means cannot be said to 
have used due diligence. McMahan v. Busby, 29 Tex., 194; Hensley 
v. Lytle, 5 Tex., 499. 

An application which shows that the means given by the law to 
procure testimony have not been used is addressed to the discretion 
of the trial court, and unless it clearly appears that such discretion, 
| which is not an arbitrary one, has been abused, this court will not 
Vout. LXIIT — 24 
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reverse a judgment because the court below overruled a motion for 
a continuance. 

The application states that the interrogatories and agreement to 
take the depositions of the witnesses Bixler, Castello, Gibson, Arm. 
strong, Williams and Dillon, were sent to a responsible and reliable 
person in Howard county, Texas, where those witnesses were said 
to live, that they might be taken by an authorized officer. There 
is no statement that the interrogatories were ever delivered to 
any officer authorized to take the depositions, or that any step was 
taken in reference thereto by the person to whom the interrogatories 
and agreement were sent. It is not shown that the evidence of the 
Witnesses would have tended to prove any of the defenses set up in 
the answer, further than is so shown by the general averment that 
their testimony is material; nor is it shown that the appellant ex. 
pected to have their testimony at the next term of the court. 

It is not shown that the witnesses actually resided in Howard 
county, nor that they lived there when the interrogatories and agree- 
ment were forwarded and had since removed, and that thereby the 
appellant had been unable to ascertain their residences and procure 
their testimony. Such facts should have been shown in an applica- 
tion addressed to the discretion of the court. Trammell v. Pilgrim, 
20 Tex., 160; McMahan v. Busby, 29 Tex., 195; Baldessore ». Ste- 
phanes, 27 Tex., 455; Byne vw. Jackson, 25 Tex., 96; Townsend », 
State, 41 Tex., 135; Chilson v. Reeves, 29 Tex., 279. 

The interrogatories to the witnesses Jackson and Allen, with the 
agreement to take their depositions without commission, were sent 
to the clerk of the district court for Tarrant county, where the wit- 
nesses resided, on or about May 3, 1884; and the application states 
that soon after the clerk received the interrogatories and agree 
ment, he notified appellant’s counsel that Allen had gone to Sedalia, 
Missouri, but promised to take the deposition of Jackson. 

The statement as to what occurred in reference to getting the tes 
timony of Jackson after the papers went into the hands of the 
clerk, as made in the application, is correctly set out in brief of 
counsel for appellant as follows: 

“That the said Hartsfield, district clerk, as aforesaid, advised de 
fendant’s said attorneys that he would take the depositions of the 
said Dr. Jackson as soon as he returned to the city of Fort Worth, 
which he thought and understood would be about June 1, 1884, and 
defendant’s attorneys wrote him to take the same as soon as Jack- 
son returned. That on or about June 18, 1884, defendant’s attor- 
neys, learning that the depositions of the said Jackson had not been 
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taken, wired him to come to Dallas and see them in respect thereto. 
That said Jackson obeyed said message and went to Dallas, and by 
defendant’s attorneys’ advice, went on to Terrell to visit plaintiff 
and examine his arm, hand and injuries. That said Jackson and 
Allen, as physicians and surgeons, had treated plaintiff and his wife 
for said injuries immediately after they were sustained, and for 
some time thereafter. That detendant’s attorneys notified said Jack- 
son that this cause was set for trial on the 24th day of this 
month, and instructed and requested him to attend in person as a 
witness for defendant herein, and said Jackson promised so to do. 
That on the evening of Saturday, June 21, 1884, defendant’s said 
attorneys, in order that said Jackson might not fail to attend as sach 
witness on the trial of this cause, sent him another telegraphie dis- 
patch to be present on June 24, 1884, the day this cause was set for 
trial. That in obedience to said dispatch, said Jackson, on yester- 
day, the 24th of June, came as far as Terrell with the view 
of attending this court as a witness in this cause. From that point 
he notified defendant’s claim agent, J. T. Brown, that’ he was 
sick, suffering from dysentery. Defendant’s said agent, Brown, 
then notified him to come here to-day so as to be present at the 
trial hereof, but thereafter said Brown was notified by telephone 
that said Jackson had grown worse with his said ailment and had 
returned to Fort Worth for medical treatment.” 

On this state of facts the court below may have held that the ap- 
pellant relied on having the witness present at the trial, and, there- 
fore, did not use such diligence to get his deposition as it might 
have used. If so, we cannot say that such ruling, under the facts, 
was erroneous. 

If the clerk of the district court for Tarrant county had been 
clothed with such powers as the articles of the statute before referred 
to would have given to him, had the statutory method of taking 
depositions been pursued, it may be, and is most likely, true, that 
the deposition of the witness would have been taken. 

The witness Jackson is shown to have been in charge of the ap- 
pellant’s hospital at Fort Worth, and over him the appellant seems to 
have exercised such control as enabled it to call him to Dallas, to 
send him to Terrell, and, but for his indisposition, to have secured 
his attendance on the trial; and the court below may have held 
that the exercise of such control as the appellant had over the wit- 
ess would have enabled it to get his deposition. The appellant 
Knew that his deposition had not been taken on June 18th; that the 
(ause had been set for trial on the 24th; yet no effort seeins to have 
been made between these dates to get his deposition. 
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After appellant’s counsel were notified that the witness Allen had 
gone to Sedalia, Missouri, other interrogatories were made ont to 
him, and as early as May 12, 1884, these were crossed by counsel 
for appellee, and an agreement made that the depositions of the 
witness might be taken without commission by any qualified officer, 
These were at once sent to Sedalia, Missouri, to have the deposition 
of the witness taken. To whom these papers were sent does not 
appear; that any further step was taken to procure his testimony 
does not appear; and besides, the application was wanting in these 
matters referred to, in connection with the effort to get the testi- 
mony of witnesses from Howard county. 

Interrogatories and agreement to take without commission the 
depositions of the witnesses Foule and Bogert were sent to the 
clerk of the district court for Tarrant county May 3, 1884. These 
were received by the clerk, who promised to take the depositions of 


the witnesses as soon as he could do so, but he afterwards informed 


counsel for appellant that he was unable to find the witnesses, but 
would endeavor to do so; whereupon counsel for appellant more 
than once, by letter, requested him to take the depositions if he 
could. The application nowhere stated that the witnesses resided in 
Tarrant county, but only that counsel, at the time the interroga- 
tories were made out, heard reports that they there resided, When 
notified that they could net be found, may it not have been the 
duty of the appellant to make some inquiry as to the whereabouts 
of the witnesses? Was a request to the clerk to continue his search 
enough? The court below may have thought not, and if so, we 
are not prepared to say that this waswrong. The application is also 
wanting in statements heretofore referred to. 

Interrogatories and agreement to take depositions without com- 
mission were sent to Parker county and were placed in the hands 
of a proper officer, who took and returned the depositions of five of 
the witnesses named, and their evidence was used on the trial, but 
the officer made known the fact that he did not take the answersof 
the other two because they had left. 

When the depositions taken were filed does not appear; but it 
does appear that, on 30th May, 1884, the cause was set for trial on 
fifth day of the first week of the court, and that on a iury being de 
manded by the appellee, the cause on the same day was reset for 
the second day of the fifth week of the court. It is not shown that 
any effort was made to ascertain where the witnesses were, after the 
depositions of the others were returned, and the court below may 
have thought that by the exercise of proper diligence that fact 
might have been ascertained and their testimony obtained in time 
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for the trial. The application, in so far as based on the want of the 
testimony of these two witnesses, is also defective in matters hereto- 
fore referred to. 

The bill of exceptions, taken to the action of the court in over- 
ruling the motion for a continuance, does not in any respect inform 
us of the grounds on which the action of the court below was 
based, which is the leading object and purpose of a bill of excep- 
tions in such case, and we might decline to examine an assignment 
based on an order overruling a motion for a continuance, when no 
proper bill of exceptions is found in the record. McMahan v. Busby, 
99 Tex., 195; Harrison v. Cotton, 25 Tex., 54; Campion v. Angier, 
16 Tex., 93. 

We have, however, carefully examined the application for a con- 
tinuance, and although not set out in the bill of exceptions, there 
are many reasons why the court did not err in refusing the continu- 
ance, some of which we have pointed out. 

The jury was carefully instructed as to the state of facts which 
would authorize a verdict for the appellee, and also as to what char- 
acter of defects in its road would relieve the appellant from lia- 
bility. 

The appellant pleaded that the defect which caused the car to 
leave the track was a latent defect in a rail which could not have 
been discovered by the exercise of a high degree of care, and that 
it was unknown. 

The evidence was conflicting, but there was evidence tending to 
show that the injury did not result from any latent defect in a rail, 
but that it resulted from the general bad condition of the road, in- 
cluding, among other things, bad iron and rotten ties. There was 
testimony, however, tending to show that the rail was apparently 
sound but internally defective, and that the cross-ties were apparently 
sound. 

In this state of facts, and with instructions in effect as before 
stated, in connection with the rest of the charge the following charge 
Was given: 

“If the injuries were caused by some latent defect in the road or 
in the ties, which were unknown to the defendant, its agents or 
employes, and which could not be known or discovered by the use 
of reasonable and careful observation, care and diligence, such as 
& prudent person should exercise under like circumstances, the jury 
should find for the defendant. But if the defect in the rail and in 
the cross-ties caused the injuries, and that was known to exist to 
) the defendant, its agents or employees, or could have been known 
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and discovered by the use of reasonable and careful observation and 
diligence such as a prudent person, having a due regard for the rights 
and safety of others, should exercise in like circumstances, the jury 
should find for the plaintiff.” 4 

It is insisted that this.was a charge on the weight of evidence, or 
rather that the charge assumed that there was a defect in the cross. 
ties. 

We do not think that this part of the charge could have been un- 
derstood by the jury to indicate that in the opinion of the court 
there was a defect either in the rail or cross-ties, and especially s0 if 
the whole charge be considered. 

The court had already submitted to the jury whether the injury 
resulted from defective cross-ties or rail, and had explained what 
character of defects in either would impose on the appellant liabil 
ity or relieve it therefrom, and in the charge given could not have 
been understood to have meant more than that, if the jury found 
from the evidence that the defects before spoken of in the charge 
really existed, then they would find for the plaintiff if they believed 
the injury resulted from defects which were known to the appellant, 
or which might have been known by the exercise of proper cate, 
Both clauses in this charge left the question of defect, or not, to the 
jury. 

There was no error in the refusal of the court below to give the 
second charge asked by the appellant, to the effect, if the jury found 
that the disabled condition of the appellee’s arm was due to his own 
inattention, they might take this into consideration in estimating 
the damage. 

. This would have been proper if there had been evidence showing 
inattention on the part of appellee, but we find no such evidence in 
the record; hence, the court correctly refused the charge. 

When there are no facts on which to base an inquiry, a charge 
which would raise the inquiry would be misleading. 

The testimony of Drs. Jackson and Allen may have been impor 
tant to the appellant, but the requisite diligence was not used to pro- 
cure their testimony, and it does not appear in the application fora 
new trial or elsewhere what their testimony would have been if 
present. 

The verdict and judgment are large, but the injuries received by 
the appellee and his wife were of a serious character; and there is 
much in the record evidencing that the verdict was the honest, de- 
liberate finding of the jury on the facts before them. In such case, 
to set aside their verdict, which the court below has refused to do 
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would be the exercise of a power which this court has never felt au- 
thorized to assume, except in those cases in which it was clear that 
the verdict was not reasonably well sustained by the facts proved. 
The judgment is affirmed. 
AFFIRXMED. 


[Opinion delivered November 11, 1884.] 





T. S. Buonanan, Apw’r, v. Jas. S. Waenon. 
(Case No. 1717.) 


1, ESTATE OF DECEDENT — CLAIM.— Where a claim, evidenced by a note secured 
on real estate, is not presented to the administrator within a year after the 
issuance of letters of administration, it is not entitled to satisfaction out of 
the property incumbered or other property of the decedent until all claims 
properly presented within the year have been fully paid. 

2, Same — CASES CITED.— All claims, whether secured by lien or not, must be 
presented to the administrator within the prescribed time, or they will suffer 
the penalty of delay imposed by statute. Following Graham v. Vining, 1 
Tex., 669; id., 2 Tex., 4483; Danzey v. Swinney, 7 Tex., 625; Robertson v. 
Paul, 16 Tex., 472. 

8 SAME— STATUTE CONSTRUED.— Under the law of 1840 (Hart. Dig., 1010), 
the claim, if not presented within the time, was wholly barred, and this 
court held that, if the claim was not presented within the prescribed time, 
its right to be satisfied out of the property it held by lien, or out of the gen- 
eral assets, was barred. Danzey v. Swinney, 7 Tex., 625. 

4, SaME — PRESENT STATUTE CONSTRUED.— The present statute (R. S. art. 2047), 
as a statute of limitation, prescribes a less severe penalty for failure to pre- 
sent the claim, and, instead of barring it forever, permits it to come in for 
payment out of the general assets, after the other debts duly presented within 
the year have been fully paid. 

5, SAME — PURPOSE OF THE LAW.— The main purpose of the law was to bring 
about an early settlement of the estates of deceased persons, and, with this 
end in view, the law offers inducements to persons presenting their claims 
within the year, and inflicts penalties upon those who fail to do so. 

6. Same.— The estate stands pledged to pay all claims entitled to payment, ac- 
cording to the exhibit to be filed within one month after the expiration of 
the year (R. §., art. 2043), and cannot be left open for an indefinite time to 
accommodate negligent creditors. 

7, CLASSIFICATION OF CLAIMS — SECURED CLAIMS.— Only those claims are clas- 
sified which have been established against the estate, and where secured 
claims are classified, the law only means those secured and duly presented 
within the prescribed time. 

8, Same — JUDGMENT.— A judgment rendered in a suit to establish a claim asa 
just debt does not affect the classification of the claim. 

9, PRACTICE IN SUPREME COURT — ASSIGNMENT OF ERRORS.— A motion to strike 
out an assignment of errors, on the ground that it was not filed with the 
appeal bond, will be overruled if it had been filed as required by statute, 
before the appellant had taken out the transcript, 
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Aprrat from Harrison. Tried below before the Hon. A, J, 
Booty. 

On January 23, 1879, Wagnon and wife loaned W. W. Hall and 
John B. Hall $800, and took their promissory note for the same, 
At the same time, the Halls executed to Wagnon and wife a mort- 
gage on land owned by them in severalty. W. W. Hall died in 
1879, leaving a will appointing his wife, Elizabeth, sole executor, 
who qualified without bond, September 22, 1879. On application 
by the creditors for her to give bond, and she failing to do so, the 
county court of Harrison county removed her and appointed T, §, 
Buchanan, appellant, administrator de bonis non. He qualified 
November 22, 1880. Appellee’s (Wagnon’s) note being unpaid, on 
March 22, 1881, he presented the same for allowance to Buchanan, 
who allowed upon it $400, but postponed its payment until all 
claims allowed and approved within twelve months from the original 
grant of letters testamentary were first paid. Appellee being dis. 
satisfied, instituted suit in district court on the note and foreclosure 
of the mortgage against the makers of the note. The court ad- 
judged the amount due, established the lien as to the mortgaged 
lands of the estate of the deceased Hall, and certified its decree for 
enforcement as to the estate to the probate court. 

The claim so adjudged was sought to be probated by Wagnon 
in the county court, and to be graded as a third-class claim; to this 
appellant Buchanan objected, for the reason that the note had not 
been presented within the twelve months from the original grant of 
letters testamentary, and he insisted that it should be graded asa 
claim of the fifth class. On trial, the county court classified the 
claim as third class, with a lien on the mortgaged lands of the de 
ceased, so far as those lands would pay the same, and as a fifth-class 
claim to any balance remaining unpaid by the proceeds of sale of 
these lands. On appeal, the district court made the same order, 
from which order the administrator has appealed. 


M. Rh. Geer and John T. Pierce, for appellant. 
James Turner and Alex. Pope, for appellee. 


Wiur, Carer Justice.— We are called upon.in this case to deter 
mine as to what is the effect of a failure to present a secured claim to 
an administrator within one year after the grant of letters of admin- 
istration. 

The appellant contends that, if the claim is not presented till after 
the year has elapsed, it is not entitled to satisfaction out of the prop 
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erty incumbered till all claims of every character presented within 
the year have been fully paid. 

The appellee says that only that portion of the claim left unpaid, 
after the proceeds of the incumbered property have been exhausted, 
is postponed for the benefit of claims presented within the year. 

Our Revised Statutes require that every claim for money not pre- 
sented within twelve months after the grant of letters of adminis- 
tration shall be postponed until those presented within that time, 
and allowed and approved, shall have been first entirely paid. Art. 
2015. 

It is well settled by the decisions of this court that all claims, 
whether secured by liens or not, must be thus presented, or they 
will suffer the penalties prescribed by statute for a delay in making 
the presentation. Graham »v. rier 1 Tex., 639, 659; 8. C., 2 Tex. 
433; Danzey v. Swinney, 7 Tex., ; Robertson v. Paul, 16 Tex. 472, 

sy the law of 1840, the ray a came Wholly barred if not pre- 
sented within the year. Hart. Dig., art. 1010. 

Under that act this court held that a secured claim, if not thus 
presented, was barred, not only as to its right to be satisfied out of 
the estate generally, but as to its right of satisfaction out of the 
specific property upon which it held a lien. 1 Tex., 639, 669; 2 
Tex., 433; 7 Tex., 625. 

Our present statute makes no change in the description of claims 
which are to be presented to the administrator, but merely inflicts 
a different penalty for a failure to present within the prescribed 
time. It is, like the act of 1840, in the nature of a statute of lim- 
itations affecting the remedy, but prescribing a less severe penalty 
fora failure to take the proper steps within the prescribed time to 
enforce the claim. The law of 1840 barred the secured debt alto- 
gether, and did not admit of its payment out of either the incum- 
bered property of the estate, or out of its general assets, although 
évery unsecured debt might have been already satisfied; the pres- 
ent law does permit the claim, if presented after the lapse of a year, 
to come in for payment from the general assets, after all other debts, 
duly presented within the year and allowed and approved or estab- 
lished by suit, have been paid in full. 

This is made distinctly to appear by the two thousand and forty- 
seventh article of the Revised Statutes, which allows the administra- 
tor to pay such a claim presented, only in case he has funds in his 
hands over and above what may be sufficient to pay all debts of 
every kind against the estate that were presented within the twelve 
months, etc. 
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One of the principal objects in requiring claims to be presented 
within a year was to bring about an early settlement of the estates 
of deceased persons; to have them closed as soon as possible after 
the lapse of one year from the time they were opened. In order to 
insure this, creditors are offered inducements to present their claims 
within the first year of the estate, and penalties are visited upon 
them if they fail to comply with the requirements of the law in this 
respect. 

It would be idle to attempt to enforce diligence in the presenta. 
tion of claims, if the creditor is to have the same privileges whether 
he be diligent and follow the requirements of the statute, or whether 
he be negligent, and hold back his claim from the knowledge of the 
administrator. And more especially if a secured creditor can come 
in after the estate has been prepared for final settlement and distri- 
bution by a sale of the incumbered property for the benefit of gen- 
eral creditors without knowledge of the creditor’s lien upon it, 

An exhibit showing the number, character and condition of the 
claims against the estate which have come to the knowledge of the 
administrator is required to be filed within one month after the expi- 
ration of the year. Art. 2043. 

The theory of the law is that the estate stands pledged to pay 
first the claims entitled to payment, or likely to become so accord- 
ing to the exhibit, and they must of course be paid in full out of the 
assets, without reference to the possibility of other claims being pre- 
sented in the future. Neither the administrator nor the court is 
expected to keep the estate open for an indefinite time, and with- 
hold its assets and funds from diligent creditors for fear that some 
creditor may thereafter present a claim secured by lien upon some 
portion of the assets. 

The court in classifying claims includes only such as have been 
established against the estate, for they alone can be paid. When 
secured claims are ordered to be placed in the third class, the law 
means secured claims duly presented and established by acceptance 
and approval, or by suit. It has expressly provided the fifth class 
for such as have been presented after the expiration of the year, with- 
out discriminating between secured and unsecured claims, and we are 
not authorized to make such distinction. We think, therefore, that 
the present claim was postponed even as to the property incumbered 
by it, until all debts presented and allowed and approved or estab- 
lished by suit were fully paid; and that it should have been placed 
in the fifth class, and that the court below erred in giving it any 
other classification. 
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We do not think that the judgment of the court upon the orig- 
inal appeal affects the question in the least. That judgment was 
rendered in asuit brought to establish the claim after its rejec- 
tion by the administrator. The only effect of a recovery by the 
plaintiff was to place the debt upon the same footing as if it had 
been originally allowed by the administrator and approved by the 
county court. With its classification the district court had nothing 
to do upon that appeal, and the judge rightly refused to make any 
order in that regard. His finding was that it was a valid claim 
against the estate; that it wassecured by a deed of trust, and he re- 
mitted it to the county court to be ranked as a secured claim pre- 
sented after the expiration of one year from the grant of letters 
testamentary. The county judge was left to determine the class in 
which such a claim should be placed, and according to our construc- 
tion of the law he should have placed it in the fifth class. 

In ranking it asa third-class claim the county judge erred, and the 
district court having affirmed his action upon appeal, the judgment 
of that court must be reversed and the cause must be remanded to 
the court below with instructions to reverse the judgment of the 
county court, and direct that court to classify the claim in contro- 
versy as a claim of the fifth class against the estate of W. W. Hall, 
deceased. 

As to the motion to strike out the assignment of errors submitted 
with the cause, this court has frequently held that it would not 
enforce so severe a penalty fora failure to file the assignment at the 
same time with the appeal bond, when it had been filed in accord- 
ance with the statute, before the appellant has taken the transcript 
from the clerk’s office, and especially when no injury to the appellee 
has accrued from a failure to file the assignment within the time 
prescribed by the rules. 

The motion must therefore be overruled. 


REVERSED AND REMANDED. 


{Opinion delivered November 11, 1884.] 
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I. & G. N. Ry Co. v. W. W. Terry. 
(Case No. 1598.) 

1, DamMaGcEs — CarRIER.— Where the railway company has violated its contract 
with a passenger by carrying him beyond his destination, it is responsible 
in damages for the discomfort, inconvenience, sickness, expenses and charges 
shown to have been the direct, natural and proximate result of the breach of 
the contract. 

2. SAME— CASES CITED AND APPROVED.— Brown v. Chicago, etc., R. R. Co., 54 
Wis., 343; Klein v. Jewett, 26 N. J. (Eq.), 474; Matteson v. R. R, Co,, 63 
Barb., 864; Memphis, etc., R. R. Co. v. Whitfield, 44 Miss., 466; Spicer v, R, 
R. Co., 29 Wis., 580; Weed v. R. R. Co.,17 N. Y., 363; 1 Sutherland on Dam- 
ages, pp. 78-103; Williams v. Vanderbilt, 28 N. Y., 217; Field on Damages, 
p. 843; White & Willson’s Civil Cases, sec. 255, cited and approved, 

8. Same — CASES QUESTIONED.— The rule of damages for such injuries as laid 
down in Hadley v. Baxendale, 9 Exch., 341; Hobbs v. L. & S. W. R. R, Co., 
10 L. R., Q. B., 111; Ind. R. R. v. Birney, 71 Ill., 391, and other cases,-is too 
narrow and restricted. 

4. EvipENCcE.— Proof as to the symptoms of disease which afflicted plaintiff, by 
one of two physicans attending, is admissible when the absence of the other 
is satisfactorily accounted for. 


Apprat from Milam. Tried below before the Hon. W. E. Collard. 

The appellee brought this suit in the district court of Milam 
county, alleging that he attained his majority on the 27th day of 
August, 1881, and that before that time he labored under the disa- 
bility of minority, to recover of the appellant’s railway company 
damages for the violation of his rights as a passenger on one of its 
freight trains, and upon which plaintiff had paid his fare from 
Rockdale to the depot of Milano Junction, by wrongfully carrying 
him beyond his destination a distance of three miles to a water tank, 
without his consent, and requiring him to leave the cars in the dark- 
ness of the early morning, about daylight, in bad, inclement weather, 
causing great physical and mental pain and discomfort; and after 
daylight to return through such inclement weather to Milano Jane- 
tion without covering or protection, thereby causing plaintiff to con- 
tract disease, to his actual compensatory damage in the sum of 
$10,000. 

Defendant answered by exceptions, statute of limitations of one 
year, contributory negligence and general denial. 

The demurrer of defendant being sustained by the court, the 
plaintiff filed a trial amendment, setting up that, by reason of the 
wrongful acts of defendant in compelling plaintiff to leave the cars 
in bad and inclement weather, he contracted pneumonia, was con- 
fined to his bed after reaching home about ten days, suffered great 
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pain, and was detained from his business for a long time, put to 

great expense in physicians’ and drug bills in the necessary treat- 

ment of the disease, to his damage as alleged in his first amended 
tition. 

The verdict was for the plaintiff for $500 damages. 

The defendant made a motion for a new trial, which was over- 
ruled. 

The court charged the jury on the subject of damages as follows: 

“Tf you further find that plaintiff was required to get off the cars 
in rainy, cold or inclement weather, and defendant’s conductor re- 
fused to carry plaintiff on to a regular station without further 
pay as consideration therefor, and if you further find that such acts 
on the part of defendant’s servants and agents under the circum- 
stances constituted negligence on their part, then you will find for 
plaintiff such actual damages as the evidence shows will be a fair 
and reasonable compensation to him for the inconvenience, loss of 
time, expenses and personal injury occasioned directly and proxi- 
mately by such negligence, and no more. 

“If defendauts were guilty of negligence to plaintiff's damage, and 
plaintiff was also guilty of negligence which contributed to the in- 
jury or damage, defendant would not be liable for such damage or 
injury unless it has been shown that the negligence of defendant’ 8 
servants was the direct and proximate cause of the damage; nor 
would plaintiff be entitled to recover for injury or special damage 
on account of defendant’s negligence if he could have avoided the 
consequences of such negligence by the exercise of reasonable care 
and prudence on his part, that is, such care and prudence as an or- 
dinarily careful and intelligent person would have used under the 
circumstances. But if defendant negligently carried plaintiff be- 
yond his destination, and the station passed was a regular station 
where they received and discharged passengers, or if it was a junc- 
tion of two roads in operation, and if defendant required plaintiff 
to get off the train at the tank, after he had paid his fare to the 
station passed, then he would be entitled to recover some damages, 
even though he has not shown any special damages resulting to 
him from the negligence of defendant, as the proximate ‘cause. 
Yet if you find from the evidence that defendants were guilty of 
negligence, and carried plaintiff beyond his destination, after he 
had paid his fare, and the conductor required him to get off at the 
tank, not a usual stopping place to discharge passengers, and if you 
find that the plaintiff voluntarily exposed himself to inclement 
Weather, which caused him to be sick, when by use of ordinary care 
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he might have avoided the exposure, you cannot ie any damages 
for plaintiff on account of sickness, expense, or loss of time in- 
curred. It was the duty of plaintiff, after ie was required to get 
off the cars (if you find that he was), to use ordinary care to avoid 
the consequences complained of, and if he might have done so by 
such care he cannot recover for the expense and sickness and loss of 
time, but in this case he would be entitled to his actual expense in 
getting home. If, however, you find that plaintiff was a p issenger 
on defendant’s cars, was carried beyond his destination where de- 
fendant ought to have stopped to discharge him, and after arriv- 
ing at the tank he was negligently required to get off in the rain 
and expose himself to inclement weather, and he proceeded home 
in the rain, and if you find that he used ordinary care to avoid such 
exposure, and of this you are to judge from the circumstances, you 
will find for plaintiff his actual expenses in going home and a rea- 
sonable compensation for such exposure; and if you further find 
that such exposure caused him to be sick as alleged, and the sickness 
was the proximate cause or the natural and necessary consequence 
of the exposure, you will also find for plaintiff sach other and 
further amount, as damages, as he may be entitled to by way of 
pecuniary compensation for his pain and suffering, physical and 
mental, attending and incident to his sickness, and also such other 
amount as he necessarily incurred for medical bills and for loss of 
time.” 


Davis & Beall, for appellant, on the measure of damages, cited: 
Railroad Co. v. Le Gierse, 51 Tex., 189; Thompson on Negligence, 
vol. 2, pp. 1154-1160; Hobbs v. London R’y Co., 44 L. J. (Q. B,), 
49; Indianapolis R’y Co. v. Birney, 71 Ill., 391; Huntsman », G, 
W. R’y Co., 20 Upper Canada (Q. B.), 24; Sutherland on Damages, 
vol. 3, pp. 254-5 and notes; Johnson vw. Wells, 6 Nev., 224-282; Will- 
iamson v. G. T. R’y Co., 17 Upper Canada, C. P., 615; Hobbs v. The 
London R’y Co., L. R., 10 Q. B., 111; Turner v. Strange, 56 Tex., 
141; RK. R. Co. v. Leslie, 57 Tex., 83 


E.. L. Antony, for appellee, on measure of damages, cited: White 
& Willson’s Civil Cases, sec. 255; Weed v. R. R., 17 N. Y., 362; Will- 
iams v. Vanderbilt, 28 N. Y., 917 7; M.& C. R. R. v. Whitfield, 44 
Miss., 466; M. & O. R. R. v. McArthur, 43 Miss, 180; Thompson »®. 
R. R., 50 Miss., 315; Brown v. R. R., 54 Wis., 342; Heirn v. Me 
Caughan, 32 Miss., 17. 


West, Associate Justice.— Time will not permit of our entering 
into an extended consideration, discussion and comparison of the 
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many authorities bearing on the interesting question now before us, 
with a view of determining with entire precision what, under the 
facts of this particular case, is the true rule by which the jury 
should be guided in ascertaining the amount of damage (if any) 
sustained by the appellee for which the appellant is legally answer- 
able. 

We have, however, given the case a great deal of consideration, 
and have examined very carefully all the authorities on the subject 
that we have access to at this point. 

In this investigation we have been greatly aided by the carefully 
prepared brief of the able and experienced counsel representing the 
appellant. 

We must, however, under the circumstances, content ourselves in 
disposing of the questions raised by the assignment of error, with 
stating that we believe the district court committed no serious error 
in holding that the pleadings of appellee, as finally amended, pre- 
sented, in substance, in a sufficiently intelligible manner (though not 
as clearly and distinctly as should have been done), a good cause of 
action against the appellant for the damages claimed. 

The charge of the court, taken as a whole, cannot be said to be 
erroneous, and fairly enough presented to the consideration of the 
jury the main issues in the case. Nor was'there error in refusing 
the instructions asked by the appellant, under the facts and cir- 
cumstances of the case as developed by the evidence. 

In the examination of the questions raised, much attention has 
been given to the case of Hobbs v. L. & S. W. R. R. Co., 10 L. R., 
Q. B., 111, and also to the case of The Indianapolis, etc., R. R. Co. 
v. Birney, 71 Ill, 391. The well considered case of Walsh v. Chi- 
cago, M. & St. Paul R. R. Co., 42 Wis., 23-28, as well as other kindred 
authorities bearing directly on the immediate question under con- 
sideration, have also been examined. 

Much attention has also been given to the discussion of the rule 
in Hadley v. Baxendale, 9 Exch., 341; 8. C., 26 Eng. L. & E. R., 398. 
See Sedgwick on Meas. of Dam. (7th ed.), vol. 1, pp. 122 and 218 
to 230 et se q- 

As before stated, after as full and as careful a consideration of 
the subject as we have been able to give it, we have come to the 
conclusion that the English rule, laid down in the above cases and 
others following them, is too narrow and restricted, and that a more 
liberal one, in estimating the damages in this class of cases, should 
be applied. 

We believe that tn cases of the character now under consideration 
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the just and proper rule is: that the appellant, having unquestiona. 
bly violated its contract of carriage with the appellee, should be 
held responsible in damages to him for the discomfort, inconyen. 
ience, sickness, expenses, costs and charges which are shown by 
the proof in this case to have been the direct and proximate, nataral 
and probable result of the appellant’s breach of duty. 

In this view of the subject we are fully sustained by the follow. 
ing cases: Brown v. Chicago, ete., R. R. Co., 54 Wis., 343; Klein 
v. Jewett, 26 N. J. Eq., 474; Matteson v. N. Y., etc., R. R. Co., 69 
Barb., 364; Memphis, etc., R. R. Co. v. Whitfield, 44 Miss., 466; 
Spicer v. Chicago & N. W. R. Co., 29 Wis., 580; Heirn v. McQan. 
ghan, 32 Miss., 17; Weed v. Panama R. R. Co., 17 N. Y., 363. 

To these many other cases could be added, to the same effeet, 

In the,recent work of Sutherland on Damages, vol. 1, pp. 78, 102, 
103, published during the present year (1884), the author, after dig- 
cussing the rule as to the measure of damages in cases like the one 
now under consideration, and reviewing the more recent authorities, 
states that the rule laid down in the case of Hobbs v. L. & 8. W. 
R. R. Co., cited above, is considered now, at this day, “too strict” 
to be applied in cases like the present. He also, in this connection, 
criticises very properly the views announced in that case as to what 
are “secondary consequences,’ and what matters may be properly 
considered as “the result of tie breach” of the contract of carriage. 

After reviewing quite fully the more recent authorities, he an- 
nounces, as gathered from their consideration, the better rule to be: 
That in this class of cases, where the sickness or injury, or discom- 
fort, is the direct or the proximate consequence of the wrongful 
act, the resulting pain and suffering are also elements of the injary, 
for which compensation may be rightfully demanded. 

On this same subject, also, Field, in the revised edition of his 
work on Damages, p. 343, observes: 

“Where there was an agreement to take a passenger at a certain 
point, and a failure on the part of the carrier to stop at that point, 
and in consequence thereof the passenger suffered great bodily ex 
posure, these facts may be shown in aggravation of the damages 
sustained.” 

In this connection, too, the ease of Williams v. Vanderbilt, 28 N. 
Y., 217, may also be examined, and will be found to fully sustain 
the views here expressed, as applicable to the class of cases like 
the one now under consideration. 

This question, too, has been carefully considered by our own court 
of appeals, and the rule as to the measure and elements of damage 
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in this character of suit was laid down by them very clearly in 
accordance with the above cited authorities, and in harmony with 
the views herein expressed on that subject. See the interesting case 
of The Il. & Tex. C. R. R. Co. v. Rand, Tex. Ct. App., W. & W. 
Civil Cases, sec. 255. 

Under all the circumstances and facts of this case, as before stated, 
we are of the opinion that the pleadings of the appellee, as finally 
amended, set forth fairly enough a good cause of action, and a 
proper case for the character of damages demanded. 

We do not consider the objection raised to the introduction in 
evidence of the testimony of the physicians, Doctors Antonyand 
Threat, as well taken. As a matter of fact, too, it appears from the 
record that a Doctor Threat was the first physician who was in actual 
attendance on the appellee. 

It would have been more satisfactory, perhaps, to have had before 
the jury the evidence of the other attending physician; the record 
shows, however, that he was prevented from testifying by sickness 
at the time of the trial. Under the circumstances, the admission of 
the evidence of Doctor Antony worked no injury to the appellant, 
and was, we think, competent evidence as to the matters to which 
he testified. 

The Texas cases cited by the appellant have all been carefully 
examined, and are not believed to contain anything at variance with : 
the views herein expressed, as applied to the special case in hand. 

The judgment of the district court is affirmed. 
























AFFIRMED. 
[Opinion delivered November 11, 1884.] 





H. Gotpsticker et at. v. P. 8. Forp, Country Juper. 
(Case No. 1637.) 


LLigvor LAW — PENAL BOND —- STATUTE CONSTRUED.— Suit was brought 
against a retail liquor dealer and the sureties on his official bond, under the 
act of April 4, 1881 (Gen’l Laws, p. 113), for knowingly permitting a minor 
to enter upon and remain in the retail liquor dealer’s place of business, It ~ 
was shown that the minor was employed by the defendant to aid him in his 
grocery with the written consent of the boy’s mother; that before being em- 
ployed there he had been out of employment for a month, and had been 
unable to procure emplagyment elsewhere; that his mother was poor, and 
that his wages were greater than he could otherwise have obtained, On 
appeal from a judgment against the defendant and his sureties, held: 

(1) The legislature intended the penal statute which provides a penalty 
against any one who shall knowingly sell or give spirituous liquors to a 
minor (P. C., 376) to remain in force unaffected by the act of April 4, 1881. 
Vou. LXII — 25 
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(2) The action given by the act of April 4 is cumulative and did not re 
peal the criminal statute. Citing Simpson v. State, 10 Yerg., 525; People», 
Stevens, 13 Wend., 341, and other cases. 

(3) The state may not exercise its power to declare that an act hurtful to 
society shall be punished criminally, and yet declare that a civil action may 
be prosecuted for the same act, when done in such manner as not to violate 
penal law, and this for the purpose of preventing such an act. 













































(4) The consent of the mother to the employment of the minor by the . 
saloon keeper did not protect him against the enforcement of the penalty | 
of the bond. 

(5) The statute was enacted for the purpose of shielding youth from ] 
temptation, and the state has power to enact the law and provide for its 
enforcement, in disregard of the parents’ wishes, when its object and tend- 
ency is to protect the child; and for such a purpose, if necessary, if the : 
parents were unfitted to properly rear their offspring, the state could con- J 
fide the child to the keeping of another. 1 

Aprprat from Milam. Tried below before the Hon. W. E, Collard. a 

oa ‘ o% ‘ tc 

Antony & Wilcox, on their proposition that the act of April 4 th 
1881, was unconstitutional, cited: Constitution of Texas, 1876, Bill 
of Rights, secs. 14, 19, 29; Gen’l Laws, Reg. Ses., 17th Leg., p. 113, P 
sec, 4; Penal Code, arts. 376, 365, 366. a 
That the legislature cannot pass a law to deprive the parent of sti 
the right to employ the child in a legitimate business, they cited: | 
Vs Cooley’s Const. Lim., *340, *385-86, 392; Tyler on Inf. and Coy, (2d a 
ed.), 149, § 98; id., 200, § 137 e¢ seg.; 273, § 181; Const, U.S. 14th for 
Amend., sec. 1; Const. Tex., 1876, Bill of Rights, sees. 1, 16, 17, 19; pee 
Hamilton v. G., H. &S. A. R’y Co., 54 Tex., 556; R. R. Co. v. Miller, ; 
51 Tex., 270; Holden v. James, 11 Mass., 396; Davison v. Johomet, vam 
% Met., 393; Bull v. Conroe, 13 Wis., 238; Walley’s Heirs v. Kenedy, aif 
4 o =4 ‘ 

; 2 Yerg., 554. apt 
No briefs on file for the state. T 

or g 

Srayton, Assocrate Justice.— This action was brought by the icat 
county attorney for Milam county, in the name of P. 8. Ford, its Year 
county judge, for the use and benefit of the county, to recover the such 
“sum of $500 from H. Goldsticker, and A. A. Burke and John N. finec 
Redding, his sureties, on a bond given by him as a retail liquor Pen: 
dealer under the provisions of the act of April 4, 1881 (General TI 
Laws, 112). ¥ has t 
A copy of the bond of Goldsticker and his sureties was made a part derly 

of the petition, and asa breach thereof it was alleged that “Gold- will 





sticker did knowingly permit one Jay Childress, a minor under the 
age of twenty-one years, to enter upon and remain in his said estab- 
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lishment and place of business where he was so engaged in the sale 
of spirituous, vinous and malt liquors, and medicated bitters. in 
uantities less than one quart.” 

It was found that Jay Childress, a boy of about fifteen years of 
age, with the written consent of his mother, who was a widow, was 
employed by Goldsticker, with a knowledge of his age, to work for 
him in a house in which he was retailing spirituous, vinous and malt 
liquors in less quantities than a quart, under the bond made an ex- 
hibit to the petition. 

It was further found that the boy, with the knowledge, consent 
and procurement of Goldsticker, entered the saloon on the 23d of 
July, 1882, and remained there until about the 23d of October, 
1882. 

It was shown that the boy had been out of employment for 
about a month before he was employed by Goldsticker, and that up 
to that time he had been unable to get employment elsewhere, and 
that he could make more at that employment than at other em- 
ployment which he could afterwards have obtained. 

It was also shown that the boy’s mother was poor. The cause 
was tried without a jury, and judgment was rendered against Gold- 
sticker and his bondsmen for $500 and costs. 

It is claimed that the law providing the conditions of the bond is 
unconstitutional and void, in that it imposes a second punishment 
for acts made punishable by the Penal Code, unless it be held to re- 
peal the criminal statute. 

The act under consideration declares that “ The provisions of this 
section shall not be so construed as to repeal or in any manner 
allect any penal laws now in force concerning the unlawful sale of 
spirituous, vinous or malt liquors.” Penal Laws, 1881, p. 113. 

The Penal Code provides: “ Any person who shall knowingly sell 
or give, or cause to be sold or given, any spirituous, vinous or intox- 
icating liquor to any other person under the age of twenty-one 
years, without the written consent of the parent or guardian of 
sich minor, or some one standing in their place or stead, shall be 
fined not less than twenty-five nor more than one hundred dollars.” 
Penal Code, 376. 

The bond required of persons retailing liquors in less than a quart 
has the following conditions: That such person “shall keep an or- 
derly house or place for the sale of such liquors, and that he or they 
will not sell nor knowingly permit to be sold in his or their said 
Place of business, nor give nor permit to be given any spirituous, 
Minous or malt liquors or medicated bitters to any minor under the 
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age of twenty-one years, or to students of any institution of learn. 
ing, or to any habitual drunkard or to any person after being noti- 
fied in writing by the wife or daughter of the person not to sell to 
such person, and that he or they will not knowingly permit any 
games prohibited by the laws of this state to be played, dealt or ex. 

hibited in or about such place of business, and that he or they will 

not knowingly permit any minor under the age of twenty-one years 

to enter upon or remain in such establishment.” 

It is evident from the provision of the act of April 4, 1881, that 
the legislature intended the penal statute before referred to to remain 
in full force, and the liability of a party who violated its provisions 
in no manner to be affected by that act. 

It was held in the case of Bush v. The Republic, 1 Tex., 455, if a 
statute prohibits an act under a penalty to be enforced by indict- 
ment, and a subsequent statute gives a gui tam action for a like 
penalty, that the latter is merely cumulative of and does not repeal 
the criminal statute or interpose any obstacle to the action by 
indictment. 

This seems to be in accordance with the weight of authority. 
Simpson v. State, 10 Yerg., 525; Jennings v. Commonwealth, 17 
Pick., 80; Regina v. White, 20 Eng. L. & Eq., 587; Blatchley ». 
Moser, 15 Wend., 216; People v. Stevens, 13 Wend., 341; Bishop 
on Statutory Crimes, 170; 1 Bishop’s Criminal Law, 264. The case 
before us is not one, however, in which a penalty to be recovered by 
a civil action is given absolutely and without reference to a contract; 
and if there was doubt whether a penalty imposed solely by statute 
could be enforced by a civil action, and at the same time the party 
be punished for the same act through a criminal prosecution, we 
think there can be no doubt that a person may be prosecuted and 
punished under the provisions of art. 376, Penal Code, for knowingly 
selling or giving, or causing to be sold or given, any spirituous, vin- 
ous or intoxicating liquors to a minor without the consent in writ- 
ing of the parent or guardian; and-at the same time, under the 

contract evidenced by his bond, voluntarily executed, be held liable 
in the civil action for the sum which thereby he has agreed to pay 
to the county on breach of the conditions of the bond. This ques- 
tion becomes important only in view of the fact that it is assumed, 
if one of the conditions in the bond is void, therefore all the con- 
ditions are void—a question which it is unnecessary in the view 
taken of the case to pass upon. 

The only apparent conflict of intention between the criminal 
statute and the condition in the bond, as provided by the law, te 
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lates to that part of the penal statute which makes the sale of 
liquors to minors a criminal offense only when the sale is made with- 
out the written consent of the parent or guardian, while, by the 
law under consideration, the seller is made liable to a civil action 
on his bond, on breach of its condition, without reference to whether 
the consent of the parent or guardian be given. 

The state may not exercise its power to declare that an act hurt- 
ful to society or to an individual shall be punished criminally; or it 
may declare that the act shall be so punished only when committed 
under given circumstances; but this does not deprive it of the power 
to declare that a civil action may be prosecuted for the commis- 
sion of the act unaccompanied by such circumstances as would 
make it a violation of the criminal law, and this for the purpose of 
repressing or preventing such act. 

As we have already in effect said, the condition in the bond re- 
ferred to is not void; and against one who voluntarily executes such 
a bond, and afterwards breaks its conditions, the civil action may be 
maintained. 

It is urged, however, that while the letter of the statute gives the 
action against the seller who knowingly permits a minor to enter 
upon or remain in his establishment, where the designated liquors 
are sold in less quantities than a quart, yet that such is not the 
spirit of the statute; and hence, when the entry upon or remain- 
ing in such establishment is with the consent of the parent or 
guardian, there is no breach of the bond; and this on the ground 
that, as the law does not punish criminally the sale of liquors toa 
minor, if made with the written consent of the parent or guardian, 
therefore it was not intended to give the civil action if the minor 
enters upon or remains in such establishment with the written con- 
sent of the parent or guardian. 

If we apply their ordinary meaning to the words used in the 
statute, the civil action is thereby certainly given on breach of the 
condition in the bond, and so, without reference to the consent or 
wish of the parent or guardian, however expressed. 

There being no ambiguity in the words of the statute, when con- 
sidered in relation to its object and purpose, and it being strictly a 
remedial statute, in no manner merely declaratory of a former un- 
written law, we certainly have no power to add words to it by which 
a meaning will be given to it which is not conveyed by the language 
used. 

If we look to the evil intended to be corrected, and to the remedy 
furnished and necessary to that end, there can be but little, if any, 
Beoubt as to the intention of the legislature. 
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The statute was evidently enacted for the purpose of shielding 
the youths of the country from associations and influences which 
the warnings of the past show are likely to lead them into dissipa- 
tion, corrupt their morals, and to start them, perhaps, on a course of 
life that leads to vice and even crime to which they would not tend 
but for hurtful association. 

That the state has the power, by such laws as that under consid- 
eration, to do this, notwithstanding even the parent or guardian 
may otherwise desire, and may be willing even to desert the best in- 
terests of the child or ward, and may consent that it be exposed to 
influences likely to prove hurtful, cannot be questioned. State », 
Clotter, 33 Ind., 409. 

It has the power, when the parent or guardian is found unfaith- 
ful or unfit to rear and care for a minor, to have it taken from the 
custody of either and placed in the hands of another fitted to rear 
it for useful and honorable life. 

Under the letter as well as the spirit of the law, a parent who 
might keep such an establishment as is contemplated by the statute, 
having executed a bond such as the law requires, would break the 
condition of that bond and be liable to the civii action therein pro- 
vided, if he knowingly permitted his own child to enter upon or 
remain in such an establishment. 

The powers of parents over their children are and ought to be 
very great, and the promptings of proper and natural parental affee- 
tion are usually found sufficient to impel them in the proper line of 
duty towards the child; but if this fails, the state is not powerless, 
if it need be, to impose such penalties as are deemed necessary to 
the protection of the child upon the parent or any other person for 
a neglect of duty in this respect. 

That the parent or guardian may consent that spirituous liquors 
may be sold to the child or ward, and thereby exempt the seller from 
liability to criminal prosecution, is in no manner inconsistent with the 
right and power of the state to give a civil action against the seller, 
notwithstanding the consent of the parent or guardian, and to give 
such an action against the keeper of such establishment on his bond 

whenever such person knowingly permits a minor to enter upon or 
remain therein. 

There is no such case of necessity shown in this cause as would 
possibly relieve the makers of the bond from the liability voluntarily 
assumed by them, and the judgment is affirmed. 















































AFFIRMED. 





[Opinion delivered November 14, 1884. ] 
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Houston & Trex. Centr. R’y Co. v. Louis Gremore. 
(Case No. 1609.) 


1, NeGLIiGENCcE.— If the injury complained of results from the negligence of a 
co-employee, with no want of care on the part of the railway company, the 
person injured cannot recover damages of the railway company. 

2, CHARGE OF THE COURT.— A charge of the court as to the duty of the rail- 
way company in the selection and retention of its employees is, in a suit for 
damages caused by alleged negligence of the company, erroneous and preju- 
dicial when there is no evidence or issue as to that subject before the court. 

8, SAME — CASES CITED.— Hutchins v. Masterson, 46 Tex., 551; Cravens v. Wil- 

son, 48 Tex., 324, and other cases, cited and approved. 





































Apreat from Grayson. Tried below before the Hon. Richard 
Maltbie. 

Appellee sued appellant to recover damages for injuries received 
by him while in its employ. The petition alleged in substance that 
defendant failed to furnish skilful engineer, conductor and brake- 
men to operate its train, and furnished defective and unsuitable 
machinery and cars, and that while in its employ as brakeman he re- 
ceived certain injuries described in his petition, and he claimed 
$20,000 damages. 

Defendant pleaded specially : 

ist. That it employed skilful servants to handle said train, and 
denied all knowledge of their incompetency. 

2d. That plaintiff by his own negligence caused his injury. 

3d. That if plaintiff was injured it was through the negligence of 
his fellow-servants, stating the negligence. 

A trial resulted in verdict for plaintiff for $4,500. 


R. De Armond, for appellant. 
Hare & Head, for appellee. 


Srayron, Associate Justice.— If the injury of which the appellee 
complains resulted from the negligence of the person who was in 
charge of the engine, or from the negligerfce of those who made up 
the train, he was not entitled to recover even though his own negli- 
gence may not have contributed to the injury; for such persons were 
his fellow-servants. 

There was no evidence tending to show that the appellant had 
not exercised due care in the selection of employees who were en- 
gaged in the common employment with the appellee; nor that it 
had in any respect been negligent in keeping in its service any em- 
ployee who was subsequent to his employment found unfit for the 
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service. On the contrary, the uncontradicted evidence shows that 
the other employees were well qualified for the service in which they 
were employed. 

Such being the state of the evidence, we are of the opinion that 
the court should not have instructed the jury as to the duty of the 
appellant in the selection and retention of employees. 

A part of the charge was calculated to impress upon the mind of 
the jury the idea that there was an issue before them as to whether 
the appellant had exercised due care in the selection of employees 
with whom the appellee was engaged in the common service, and as 
to whether the appellant had exercised due care in retaining in its 
service such employees after notice of their unfitness. 

Such a charge, in the absence of facts on which such issues could 
be made, was calculated to mislead the jury and should not have 
been given. Thompson v. Shannon, 9 Tex., 536; Andrews v. Mar. 
shall, 26 Tex., 212; Cravens v. Wilson, 48 Tex., 324; Lee v. Hamil- 
ton, 12 Tex., 413; Hampton vw. Dean, 4 Tex., 455; Hancock v. Horan, 
15 Tex., 507; Earle v. Thomas, 14 Tex.; 583; Hutchins v. Masterson, 
46 Tex., 551. 

It cannot be known, in the present state of the record, what ef- 
fect the charge, though abstractly correct so far as it went, may 
bave had on the minds of the jury; the issue to which this part of 
the charge was directed, had there been evidence to raise it, would 
have been under the evidence in the case of the greatest importance, 
and we cannot say that the charge of the court may not have in- 
duced the jury to believe that in the opinion of the court there was 
evidence upon which they might determine that issue. 

The fact that counsel for the appellant subsequently asked a 
charge which would, with the charge of the court referred to, have 
presented the law on the issue fully, cannot affect the question; for 
if it was not the right of the appellant to have the law on the issue 
fully presented, after it had been in part presented by the court, 
when there was no evidence to support it, such course would not 
amount to a waiver of the error. 

The residue of the charge of the court presents the law of the 
case on other questions fairly to the jury so far as it goes. 

For the error noticed the judgment will be reversed and the cause 
remanded. 

REVERSED AND KEMANDED. 


[Opinion delivered November 14, 1884.] 
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N. J. Carrer, Ex’x, v. 8S. M. Hawxins er at. 
(Case No. 1758.) 


1, HoMESTEAD.— Where the evidence shows that the mortgaged property had 
been abandoned as a homestead by the mortgagor, and that he had estab- 
lished his home elsewhere, the homestead right is gone. 

9, NoTICcE — MORTGAGE — INNOCENT PURCHASER — DESCRIPTION.—If A mort- 
gages to B a lot of land, describing it thus: ‘‘The east half of lot 20, in 
Greenville, it being the west half of said lot 20,” it would leave a doubt as 
to which half he intended to convey, and a subsequent purchaser could not, 
under such a state of facts, claim as a bona fide purchaser of the east half, 
and say that by such a description the vendor intended to convey the west 
half. 

8 Same.— The general rule is, that where the discrepancy as to the property in- 
tended to be mortgaged, and that actually described in the recorded instru- 
ment, is of a substantial nature, the record will not operate as notice to 
subsequent purchasers; but where the description is ambiguous, or incon- 
sistent one part with another, the first declaring that the land mortgaged 
is that which the purchaser proposes to buy, and then giving such particu- 
lars as to boundaries as would place it upon a different tract, in such case 
the inconsistency in the description would affect with notice one desiring 
to purchase. 

4, Same. —If a purchaser have any knowledge of an error in the description of 
the property mortgaged, or from his knowledge of the property is able to 
interpret the record, giving it the meaning intended to be conveyed, it would 
be sufficient to charge him with notice. Citing Wade on Notice, § 185; 
Erickson v. Rafferty, 79 Ill., 209. 


Arrrat from Hunt. Tried below before the Hon. T. D. Montrose, 
Special Judge. 

On the 14th day of January, 1880, 8. M. Hawkins executed his 
note for $175 to C. B. Carter, appellant’s testator, and on the same 
day, to secure the payment of the note, he executed to C. B. Carter 
a mortgage on land containing the following description and field 
notes, to wit: “The east half of a tract of land in the town of 
Greenville, bought by me from A. D. Robey. Beginning at the N. 
E. corner of E. W. Terhune’s lot; thence W. 108 feet; thence 8S. 71 
feet; thence E. 108 feet to the beginning.” The mortgage was 
filed for record March 11, 1880, and recorded March 13, 1880. 
It was claimed and proved that there was a mistake in the field 
notes contained in the mortgage; that one call was omitted, to wit: 
“Thence N. 71 feet.” They should have been as follows: “ Begin- 
ning at the N. E. corner of E. W. Terhune’s lot; thence N. 71 feet; 
thence W. 108 feet; thence S. 71 feet; thence E. 108 feet to the 
beginning.” On the 12th day of January, 1881, nearly twelve 
months after the mortgage had been placed upon record, 8S. M. 
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Hawkins deeded the land embraced in the last named set of field 




















































notes to N. B. Haney. This suit was brought by N. J. Carter, 
executrix of C. B. Carter, against S. M. Hawkins and N. B, Haney, t 
and judgment for the amount due upon the note was asked against t 
S$. M. Hawkins, a correction of the field notes, and for a foreclosure I 
of the mortgage lien against both defendants S. M. Hawkins and N, ! 
B. Haney. Hawkinsand Haney pleaded general denial, and defend. ] 
ant Haney by amended answer pleaded bona fide purchaser without I 
notice. Judgment against 8S. M. Hawkins for $178.30, the amount u 
due upon the note, and all cost incurred as against 8. M. Hawkins, f 
and in favor of N. B. Haney, refusing to foreclose the mortgage t 
lien, and for all cost incurred by him in the suit. 

Lewis & Nicholson, for appellant, on sufficiency of the notice to , 
Haney, cited: Ayres v. Duprey, 27 Tex., 607; Wallace ». Camp- ; 
bell, 54 Tex., 90; Grace v. Wade, 45 Tex., 522; Taylor v. Harrison, 

47 Tex., 457; McLouth vw. Hurt, 51 Tex., 120; Vaughan v. Greer, 38 ‘ 
Tex., 532; Smith v. Chatham, 14 Tex., 321. : 

E. W. Terhune, for appellee, on notice, cited: Barnes v. Jamison, - 
24 Tex., 362; Wilson v. Williams, 25 Tex., 54; Wade on Notice, 
secs. 38 et seq., 158. q 

Wit.ie, Carer Jusice.— It is unnecessary for us to consider any of 0 
the questions growing out of a supposed homestead right of Hawkins a 
in the premises upon which the mortgage was sought to be enforced. 0 
There is no proof in the record tending to show that any such right 8 
existed at the time the mortgage was executed. Whilst the prem- V 
ises had at one time been occupied by Hawkins and his family-as a b 
homestead, the evidence shows that they had removed to another 
place and established a homestead upon it long previous to the mak il 
ing of the instrument which forms the basis of this suit. If the li 
title to the lot was such as did not allow of its abandonment and a t 
change of homestead to another place, the appellees should have u 
shown it by evidence. Hawkins’ homestead right, if he bad any, 
was their defense, and it was no part of the appellant’s case to show 
that such right did not attach to the land at the date of the tl 
mortgage. tl 

The important question in the case is: Did Taney have notice of v 
the mortgage at the time he purchased of Hawkins? tl 

The mortgage was upon record at the time, and the land was de ti 
scribed in it as the east half of a tract of land in the townof st 
Greenville, bought by Hawkins from A. D. Robey. Then followed i 
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what purported to be a statement of the courses and distances of 
the boundary lines of the tract. This made the first line to com- 
mence at the northeast corner of Terhune’s lot and to run west, and 
the second line to run south, and the third line to run east to the 
place of beginning. These courses and distances, if followed, would 
not inclose the east half of the tract conveyed to Hawkins by 
Robey, and would place it upon a tract conveyed by Robey to Ter- 
hune. Was the description, taken altogether, sufficient to put Haney 
upon inquiry as to whether or not the property he proposed to buy 
from Hawkins embraced the land intended to be described in the 
mortgage? 

It is a general rule that where the discrepancy between the prop- 
erty intended to be mortgaged, and that actually described in the 
recorded instrument, is of a substantial nature, the record will not 
operate as notice to subsequent purchasers. Thus where the prop- 
erty intended to be conveyed was the east half of a lot and was de- 
scribed as the west half (10 Vt., 555); or wherea slave was described 
by a different name from the one he bore (1 Sloan, 396); or where 
a lot was described as the southeast quarter of an out lot, when the 
intention was to describe it as the southeast quarter of the northeast 
quarter of said out lot. McLouth v. Hunt, 51 Tex., 115. 

The principle is that the subsequent purchaser has notice of that 
only which appears upon the face of the recorded instrument. In 
all the cases cited above, there was nothing appearing upon the face 
of the deeds as registered that could possibly lead a purchaser to 
suppose that the property intended to be included in the instrument 
was different from that which was actually described in the record 
book. 

But the case is different when the description is ambiguous, or 
inconsistent the one part with another; the first declaring that the 
land mortgaged is that which the purchaser proposes to buy, and 
then giving such particulars as to its boundaries as would place it 
upon a different tract. 

That is the present case. 

Here it cannot be said that there is a substantial variance between 
the land described and that actually mortgaged. The east half of 
the tract conveyed by Rabey to Hawkins is included in the tract 
which the latter proposed to sell to Haney; the lines mentioned in 
the mortgage would not include this half or any other part of the 
tract. One examining the record would therefore be in doubt —to 
state the case most favorably for the purchaser — whether the 
mortgage embraced the one tract or the other. In such case the 
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record wonld naturally excite inquiry as to which of the tracts of 
land the mortgage was intended to cover. In that event it becomes 
the duty of the purchaser to pursue the inquiry till the doubt ig 
removed. Wade on Notice, § 183. 

If A should convey to B a tract of land by the following descrip. 
tion: “the east half of lot 20 in the town of Greenville, it being the 
west half of said lot 20,” it would leave a doubt as to which half he 
intended to convey. A subsequent purchaser could not shut his 
eyes to the fact that the intention might have been to convey the 
east half, and say that he would construe it as meaning the west 
half, and claim as bona fide a purchase of the east half from the 
vendor. 

Here the two descriptions contained in the mortgage are of dif- 
ferent tracts of land. We see no reason why the purchaser Haney 
should be allowed to say that he will discard the first and apply the 
last so as to constitute himself an innocent purchaser. 

But the case is stronger than this against the purchaser. The 
description of the lot sold, as the east half of another lot (which is 
designated in such manner as that no mistake in reference to it can 
be made), is in itself certain, and if left alone would be unmistakable, 
But the description by courses and distances is uncertain and incom- 
plete; and left to themselves those lines would not, without a resort 
to presumptions, inclose and contain any land whatever. Besides, 
if they embraced any land at all, it would be the land of another, 
and not of the mortgagor. It is not certain but that this description, 
by course and distance, standing alone, might have been sufficient to 
put Haney upon notice that the land was erroneously described, he 
knowing the property and its surroundings, and that Terhune and 
not Hawkins owned the property described in the mortgage. The. 
deed from Robey to Hawkins alluded to in the mortgage was on 
record before either the mortgage to Carter or the deed to Haney 
was executed, showing what land was intended to be described; 
and the title of Terhune was also on record at those dates, showing 
that if the description by courses and distances prevailed, Hawkins 
would mortgage Terhune’s land and not his own. 

It has been held that if the purchaser have any knowledge of the 
error, or from his knowledge of the property and its surroundings 
is able to interpret the record and give it the meaning it was in- 
tended to convey, it would be sufficient to charge him with notice. 
Wade on Notice, § 185; citing Erickson v. Rafferty, 79 Ill, 209. 
But whether this be so or not when the erroneous description 
stands alone, it certainly is true where the mistake is plainly to be 
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discovered from a previous full description of the premises mort- 
gaged, taken in connection with a subsequent uncertain and improb- 
able one, as attested by the language of the description itself, and 
confirmed by the necessary knowledge of the purchaser acquainted 
with the situation and surroundings of the property. 

A purchaser examining a recorded instrument must look to all its 
parts and not content himself with so much as will by itself give 
him no notice, when the remainder contains statements which would 
put him upon further inguiry as to the title. 

We think there was enough on the face of the instrument as re- 
corded to put Haney upon inquiry as to the land intended to be 
mortgaged, and that he must be charged as having bought with 
constructive notice of the mortgage held by the appellant’s testator 
upon the property. 

The judgment in so far as it fails to foreclose the lien upon the 
property described in the petition as subject to the mortgage will 
be reversed, and the court here, proceeding to render such judgment 
as the court below should have rendered, adjudges-that the appel- 
lant, as executor of C. B. Carter, deceased, recover of the defendant 


§. M. Hawkins $178.35, with interest at the rate of ten per cent. 
per annum from August, 1884,and that the mortgage sued on be so 
reformed as to describe the property mortgaged as the same is de- 
scribed in the plaintiff's petition, and that the said property be 
deciared subject to said mortgage, and be sold as under execution 
in satisfaction of the same, as provided by law in case of the fore- 
closure of mortgages on real estate. 


REVERSED AND RENDERED, 


[Opinion delivered November 14, 1884. ] 





C. 8. Hays v. Tue T. & P. R’y Co. 


(Cace No. 1735.) 


1, TRESPASS TO TRY TITLE — RIGHT OF WayY.— The action of trespass to try 
title will lie against a railway company asserting a right of way claim to 
land. 

2. SAaME.— This action, taking the place of the common law action of eject- 
ment, may be used where the object is to recover possession of land unlaw- 
fully withheld from the owner, and to which he has the right of immediate 
possession, whether the defendant claims under title or is a mere trespasser. 

8. Same — EASEMENT.—In a suit between the owner of the soil and a railway 
company, whose title to an easement 1s without foundation, and which is a 
trespasser, the owner is entitled to dispossess the latter altogether. 
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4. SaME— SUMMARY STATTTORY REMEDY.— Even where the statute provides 
a summary remedy by which lands can be condemned to the use of a rail. 
way company and damages assessed to the owner, such remedy does not in- 
terfere with the owner's right to an action of trespass to try title, where the 
railway company occupies the laud without resorting to the statutory 
method of condemning it. 

5. Same — CaSEs ciTED.— R. R. Co. v. Ferris, 26 Tex., 588; R. R. Co. », Pfeuffer, 
56 Tex., 66; R. R. Co. v. Benitos, 59 Tex., 326; Armstrong v. St. Louis, 69 
Mo., 309; Graham v. R. R. Co., 27 Ind., 260; Strong v. Brooklyn, 68 N, Y,, 
1, cited. 

6. NoTICE TO PURCHASER — LIMITATION.— That a railway company as a tres- 
passer occupied the land long before plaintiff purchased will not affeet his 
right to sue, nor will naked possession of the right of way over the land for 

ten years bar his recovery. 


Aprprat from Wood. Tried below before the Hon. Felix J. Me 
Cord. 

This was an action of trespass to try title and for damages, 
brought by C.S. Hays against the railway company, to recover 
land described in appellant’s petition, and $100 as damages. The 
action was in the usual form; the petition alleged possession and 
ownership in fee simple of the land, and the unlawful entry, eject- 
ment of plaintiff, and the withholding from possession on part of 
defendant. The railway company answered by general demurrer, 
plea of not guilty, and set up statute of limitations for ten years, 
Judgment was rendered by the district court in favor of the com- 


pany. 


Hart & Buchanan, for appellant, cited: 26 Tex., 588; 56 Tex., 
74; 14 Amer. Rep., 492; 14 Am. & Eng. R. R. Cases, 309-15; R. R. 
v. Benitos, 59 Tex., 326; Pasch. Dig., art. 4922; State Const. 1869, 
art. 1, sec. 14; R.S., art. 4205. 
















No briefs on file for appellee. 





Witt, Curer Justice.— This cause was submitted to the judge 
below upon the law and the facts, and he has placed upon record his 
reasons for the judgment rendered by him. The court found that, 
because the appellee claimed only a right of way over the land in 
controversy at the time it was purchased by Hays, as also at thetime 
the suit was commenced, the action of trespass to try title could not 
be maintained. The reasons which led the court to this conclusion 
seem to be, that a mere claim to the right of way over the land did 
not interfere with the title of Hays or his vendor, and was not such 
an act of ownership as would authorize this kind of suit. The court 
was further of opinion that the title of the property not being in the 
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company when Hays purchased, and he having full knowledge of 
this fact, his vendor’s right to sue did not pass to him by the pur- 
chase. ‘The appellee has not appeared in this court to sustain these 
rulings, and we know of no good grounds upon which they can be 
rested. 

Our action of trespass to try title is intended to serve all the pur- 
poses of an action of ejectment as known to the Jaw of England and 
of other states. Whenever ejectment will lie at common law, tres- 
pass to try title may be used under our statutes. It is in its nature 
a suit to recover possession of land unlawfully withheld from the 
owner, and to which he has the right of immediate possession. 
It is not important, so far as his right to the action is concerned, 
whether the defendant is upon his property under a claim of title or 
as a naked trespasser. It is enough that he is there without right 
or authority. If thedefendant is not in possession, then he must 
set up a claim to the land in order to justify the proceeding; but, if 
in possession, how he came there becomes unimportant, if the occu- 
pancy is illegal. This is the rule in actions of ejectment, and is to be 
inferred from the very language of our own statute regulating the 
action of trespass to try title. R. S., art. 4790; Sykes v. Hayes, 5 
Biss., 529; Gibbons v. Martin, 4 Saw., 206; Greer v. Mezes, 24 
How., 277. 

A party in possession of another’s land claiming an easement is a 
trespasser if his claim is without foundation. If, in a suit by the 
owner of the soil, the plaintiff shows title to the land, and the de- 
fendant to the easement, the plaintiff recovers subject to the right 
of the defendant to enjoy the easement. If the defendant shows 
no title of this character, the owner of the land dispossesses him 
altogether. 

These principles are well settled, as will be seen by reference to 
the authorities, a few of which we cite: Armstrong v. St. Louis, 69 
Mo., 309; Graham v. R. R. Co., 27 Ind., 260, 262; Strong v. Brook- 
lyn, 68 N, Y., 1, and cases hereinafter referred to. 

Nor does the fact that the trespasser is a railroad company, and 
that our statute provides a summary method by which lands may 
be condemned to its use and damages assessed to the owner, inter- 
fere with the latter’s right to prosecute an action of trespass to try 
title, when the company has taken possession of his land without a 
resort to this method of condemnation. 

Whilst it is held, perhaps by the weight of authority, that this 
summary remedy is exclusive of all others when damages alone are 
sought by. the owner, yet, if he seeks to regain possession and 
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oust the intending company from his property, he may resort to any 
character of action he might use for that purpose against any other 
trespasser. 

In our state, where the right to use the summary method is given 
to the railroad companies alone, the owner of the land cannot force 
a resort to this remedy, and hence he may sue for the recovery of 
the land itself or damages in any action appropriate to those pur. 
poses. 

These principles are abundantly supported by the decisions of 
other states as well as our own, among which are the following: 
R. R. Co. v. Ferris, 26 Tex., 588; R. R. Co. v. Pfeuffer, 56 Tex., 66; 
R. R. Co. v. Benitos, 59 Tex., 326; Gilman v. Sheboygan R. R. Co., 
40 Wis., 660; Smith vw. R. R. Co., 67 Ill, 196; Sherman ». R. R, 
Co., 40 Wis., 652; 2 Wis., 156; 21 id., 602; 23 id., 99; Pierce on 
Am. R. R. Law, p. 230; 21 Conn., 294; 4 Wend., 667. 

The fact that the company were using their railroad over the land 
at the time plaintiff purchased cannot affect his right to the posses- 
sion of the land and to sue for it in this action. If chargeable with 
full knowledge of the claim under which the company were in pos- 
session, he knew that it was without foundation, and that the com- 
pany could be ejected from the premises at the option of the owner, 
No such limitation was pleaded as would entitle the railroad com- 
pany to hold the right of way against the owner of the soil, and no 
such acquiescence as would have barred the appellant’s vendor was 
relied on or proved. In buying the land Hays purchased with it 
the right of the vendor to institute a suit like the present to oust 
the railroad company from its occupancy of the land, commenced 
and continued without a shadow of right, and we see no reason why 
he should not exercise that righ when that occupancy is continued 
after he has made the purchase. 

The court below correctly held that possession of a right of way 
over the land for ten years gave no title in the land itself to the 
railroad company. Cooper v. Smith, 9 Serg. & K., 33. 

The judgment below must be reversed, and this court proceeding 
to render such judgment as should have been rendered there, ad- 
judges and orders that the appellant recover of the appellee the 
land described in his petition and all costs of this court and of the 
court below, and have his writ of possession. 
































REVERSED AND RENDERED. 


[Opinion delivered October 14, 1884.] 
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1, PrRacTIcE.— A motion to exclude evidence to sustain a claim for exemplary 


S. Jacozns, Bernnem & Co. v. Isaac E. Crum 


(Case No. 1680.) 


damages, after the party offering it has closed his case, on the ground that 
the evidence is not sufficient to sustain the plea, is in the nature of a de- 
murrer to evidence, but is an irregular proceeding, and it is net error to 
overrule such a motion. 

Same.— One who by his conduct ratifies and confirms the act of his agent 
who sues out an attachment, knowing the grounds on which the writ is#b- 
tained are without foundation, is liable in exemplary damages. 

MALICE — PROBABLE CAUSE.— Malice in suing out a writ of attachment may 
be implied from the want of prebable cause. 

FacT CASE.— See opinion for facts held proper te be considered in determin- 
ing the responsibility of a principal for the malicious act of his agent in 
suing out a writ of attachment. 

ADVICE OF COUNSEL.— It is not error to refuse te charge a jury that the ad- 
vice of counsel given in a case, truly stated, whether correct or not, will 
constitute a protection to the client, if, in pursuing it, he begins attach- 
ment proceedings, when its tendency would be to divert the jury from con- 
sidering independent evidence of a malicious intent. 

CHARGE OF CoURT.— Instructions, though abstractly proper, which give 
undue prominence to an isolated fact, should be refused when the court 
has already charged the jury correctly on the law of the case. 

MALICE — PROBABLE CAUSE.— The question of malice is for the jury; it may 
be implied from a want of probable cause; this implication is, however, 
subject te be repelled by facts and circumstances indicating a fair and 
legitimate purpose in the honest pursuit of a claim believed to be just. 
Citing Culbertson v. Cabeen, 29 Tex., 256. 


Fact CAsSe.— See opinion for facts held properly admissible in evidence as 


tending to show the absence of probable cause in suing out a writ of attach- 
ment. 


ADVICE OF COUNSEL.— In an action for malicious prosecution, if the defend- 


ant acted from motives of private interest, and without probable cause to 
support the prosecution, the fact that he acted under the advice of counsel 
will not exempt him from liability. 


CHARGE OF CoURT.—It is not error to refuse a charge, in a suit for damages 


for wrongfully suing out an attachment, that a specific state of facts consti- 
tuted probable cause, when the existence of those facts was unknown to 
defendant when he applied for the writ. 


CHARGE OF CoURT.— It is not error to refuse a charge that, if the jury be- 


lieve a stated fact from the testimony, they should find for a party desig- 
nated, when there is no evidence to warrant the assumption of the exist- 
ence of such fact. 


EXEMPLARY DAMAGES.— To authorize a verdict for exemplary damages for 


maliciously suing out an attachment, there must be evidence to satisfy the 
mind that the writ was sued out through express malice, relating to and 
directed against the complainant, or from malice which the law would 
imply, arising from the want of probable cause, or it must be made te 
appear that the motive inducing the proceeding was an illegal one. 

Vou. LXII — 26 - 
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13. Same.— If a tort is committed deliberately, recklessly or by wilful negili- 
gence, with a present consciousness of invading another’s right, or of €Xpos- 
ing him to injury, exemplary damages may be recovered. 

14, Sams. — The principles of the commen law applicable to actions for malicious 
prosecution apply to claims for exemplary damages for maliciously suing 
out a writ of attachment. 


Appeat from Tarrant. ‘Tried below before the Hon. A. J. Hood. 

S. Jacobs, Bernheim & Co., on the 15th of February, 1882, brought 
suit in the district court of Tarrant county against Isaac E. Crum, 
on his note to them for $1,598.90, dated August 17, 1881, due March 
1, 1882, and bearing interest at the rate of ten per cent. per annum 
from maturity. An original attachment was at the same time sued 
out on the affidavit of S. B. Mayer, agent for the plaintiffs. 

The defendant pleaded a general demurrer and general denial, and 
specially in reconvention for the alleged wrongful and malicious 
suing out of the attachment, $3,000 as actual damages and $15,000 
as exemplary damages. The jury returned a verdict for defendant 
for $3,000 actual damages and $6,000 vindictive or exemplary dam- 
ages. Judgment was rendered for the defendant tor $9,000. It 
was further adjudged that the plaintiffs failing to recover, and it 
appearing there was $1,005.85 in the hands of the clerk, that the 
attachment be discharged and the money paid over to the defend- 
ant as a credit on the judgment. Defendant afterward filed- a 
remitter from the “verdict for actual damages and judgment of 
$1,800, being the amount, principal and interest, of the note sued 
on.” 

The grounds alleged for suing out the attachment in Mayer’s aff- 
davit were: 

That the defendant had disposed of his property in part, with 
intent to defraud his creditors, and that he was about to convert a 
part of his remaining property into money for the purpose of plac- 
ing it beyond the reach of his creditors. 

The only allegations in the defendant’s plea on which it sought to 
base a recovery for exemplary damages were contained in the fol- 
lowing extracts: 

“That the said S. B. Mayer, agent of plaintiffs, in suing out said 
writ of attachment, did so under the direction and at the instance 
of said plaintiffs; that said attachment was wrongfully and mali- 
ciously sued out by said plaintiffs, acting through their said agent, 
S. B. Mayer; that there were no grounds, or good and valid cause 
in law, for suing out said attachment.” And after traversing the 
grounds of attachment set out in Mayer’s affidavit, the special plea 
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in reconvention proceeded: “That the said S. B. Mayer, agent as 
aforesaid, well knew at the time he sued out said writ of attach- 
ment that there was no valid cause therefor, but that he did the 
same maliciously, for the purpose of injuring and oppressing this 
defendant; and that plaintiffs, knowing there was no legal cause 
for issuing said attachment, and for the purpose of injuring and 
oppressing this defendant, instructed said 8S. B. Mayer to have said 
attachment issued and levied on the property of this defendant, 
and that plaintiffs, since the issuance of said writ, and knowing the 
malicious intent of the said 8S. B. Mayer in suing out said writ of 
attachment, have approved and ratified the acts of the said agent 
as aforesaid.” The defendant’s plea also sets forth that before and 
at the time of the levy of the writ he was a merchant, doing busi- 
ness in the village of Oak Grove; that by reason of the wrongful 
and malicious suing out and levying of the attachment “ he had 


been broken up and - ruined as a merchant, and his credit lost and 
destroyed.” 


Robert G. Street and Templeton, Wynne & Carter, for appellants, 
on their proposition that to recover exemplary damages on a plea 
in reconvention for the wrongful and malicious suing out of an 
attachment, where the plea does not allege that the attachment was 
sued out without probable cause, but specifically charges only that 
the alleged grounds of attachment did not in fact exist, and that 
the plaintiffs, so knowing, maliciously directed the suing out of the 
same by their agent; or alternatively that the attachment was sued 
out by the agent maliciously, knowing there were no grounds there- 
for, and that plaintiffs afterwards, knowi ing these facts, ratified the 
acts of the agent,— the evidence must tend to establish one or the 
other combination of specific facts charged, and, in such case, malice 
cannot be inferred from the want of probable cause, cited: Griffin v. 
Chubb, 7 Tex., 603; Gabel v. Weisensee, 49 Tex., 142; Cooley on 
Torts, 183, 184; Snow v. Allen, 1 Stark., 502; Ravenga v. McIntosh, 
2 Barn. & Cress., 693; Walter v. Sample, 25 Pa., 275; Cooper ». 
Utterbach, 37 Md., 282; Olmstead v. Partridge, 16 Gray, 381; 
Stone v. Swift, 4 Pick., 389; Ornes v. Snider, 69 IIll., 376; Ash v. 
Marlow, 20 Ohio, 119. 

As to advice of counsel constituting probable cause, they cited: 
McManus v. Wallis, 52 Tex., 547; Landa v. Obert, 45 Tex., 544; 
Cooley on Torts, 181, 182; Munus v. Dupont, 8 Wash. ©. C., 31; 1 
Am. Lead. Cases, 224; Wheeler v. Nesbit, 24 How., 545; Stansbury 
v. Fogle, 27 Md., 381. 
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On the proposition that no exemplary damages could be recovered 
if the defendant believed, when suing out the writ, that probable 
cause for attachment existed, they cited: Gibson v. Hill, 21 Tex,, 
225; Howerton v. Holt, 23 Tex., 51; Thornton v. Tandy, 39 Tex., 
544; Kent’s Com., IT, 516, 520, 531. 

On the proposition that the mere prosecution of the attachment 
suit by the principal, the suit having been begun by the agent, will 
not render the principal liable for the malice of the agent, and “pso 
Facto amount to a ratification, they cited: H. & T. C. R. R. v. Cow- 
ser, 57 Tex., 306; Hays v. R. R. Co., 46 Tex., 272; G., H. & 8. A, 
R. R. v. Donahoe, 56 Tex., 162; Wallace v. Finberg, 46 Tex., 37. 

On the proposition that when the evidence is not reasonably suffi- 





cient to satisfy the mind of the correctness of the verdict, the-mere \ 
fact that there is some evidence to support the verdict is not suffi- f 
cient, they cited: Long v. Steiger, 8 Tex., 462; Patton v. Evans, 15 rf. 
Tex., 363; Taylor v. Ashley, 15 Tex., 50; Garvin wv. Stover, 17 Tex., 
295; Chandler v. Meckling, 22 Tex., 42; Willis v. Lewis, 28 Tex. S| 
192; Edmundson ». Silliman, 50 Tex., 112. i 





G. Y. Togsett, for appellee, on the effect of the advice of counsel, 
cited: Griffin v. Chubb, 7 Tex., 610-11, and Moak’s Underhill on 
Torts, pp. 169-70. 

On probable cause, he cited: Greenl. Ev., vol. 1, § 7; Web. Die., 
word “ Knowledge; ” Drake, Att., § 732a; Culbertson v. Cabeen, 29 
Tex., 248. 








Waker, P. J. Com. Arr.— It is assigned as ground of error that 
the court erred in overruling plaintiffs’ motion (made after the de- 
fendant had closed his case on his plea in reconvention) to exclude 
from the jury the subject of exemplary damages, because there was 
no evidence tending to support the allegations of the defendant's 

. plea with respect thereto. 

A. motion of this character is assimilated to a demurrer to evi- 
dence, but it is not, we conceive, equivalent to it. A demurrer to 
evidence admits every fact and conclusion which the evidence con- 
duces to prove. Hughes v. Christy, 26 Tex., 230. The demurrant 
submits the result of his case to the court’s judgment on the evi- 
dence, as a question of law as to its legal effect, and if the demurrer 
is sustained, the judgment of the court upon the case made by the 

evidence follows. This motion simply invokes the court to deter- 
mine whether there is any evidence as to certain specified facts con- 
stituting the defendant’s grounds for exemplary damages, but the 
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plaintiffs do not in their motion tender any issue, as by demurrer to 
evidence, on which the court might render judgment on the effect 
of the evidence thus submitted for consideration. 

Under this view, the court might properly have declined to con- 
sider the motion as being an irregular and irrelevant proceeding, 
and it was not error to overrule it. Besides, the bill of exceptions 
shows only that the motion was overruled ; but it does not elsewhere 
appear than in the motion itself, at what stage of the trial, or under 
what circumstances, the motion was made to withdraw the subject 
of exemplary damages from the further consideration of the court 
and jury. 

It is assigned as error that “the court erred in not giving the 
fourth special instruction asked by the plaintiffs, and in not exclud- 
ing by its charge the question of exemplary damages from the jury, 
because there was no evidence to support a finding therefor, and be- 
cause there was no evidence that, at the time of suing out the attach- 
ment, plaintiffs or their agents knew the grounds on which the same 
was sued out to be untrue in fact, or that plaintiffs, knowing the 
grounds to be false, ratified and adopted the malicious suing out of 
the writ by their agent.” 

The fourth special charge asked by plaintiffs, and refused, is as 
follows: 

“The defendant claims $15,000 as exemplary or punitory dam- 
ages for the alleged wrongful and malicious suing out of the attach- 
ment, and charges that pl: uintiffs, knowing the grounds on which 
the attachment was sued out as set forth in the affidavit to be un- 
true, instructed and directed said proceeding; and that 8. B. Mayer, 
acting as their agent in suing out the attachment, sued out the 
same knowing said grounds to be untrue, and that plaintiffs ratified 
and confirmed the malicious suing out of the attachment by their 
agent. ‘There is no evidence to sustain any of these grounds, and you 
are instructed not to consider any evidence of exemplary or puni- 
tory damages at all.” 

Where there is evidence tending to cates | an issue in the case 
it is the province of the court to submit the law applicable to it 
under the pleadings; but where there is a want and absence of such 
evidence, it is often misleading erroneous to do so. See Austin 
v. Talk, 20 Tex., 167; Andrews » Smithwick, id., 118; McGreal 
Wilson, 9 Tex., 429 

In this case there was evidence which tended to establish such of 
the facts relied on for exemplary damages as the jury might have 
construed to support the defendant’s claim therefor. If 8. B. Mayer, 
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acting as plaintiffs’ agent in suing out the attachment, did so know- 
ing the grounds to be untrue, and that plaintiffs ratified and con- 
firmed the malicious suing out of the attachment by their agent, the 
plaintiffs would be liable in exemplary damages. 

The evidence in bebalf of defendant tended to prove the want of 
probable cause to sue out the attachment on the ground relied on 
in the affidavit. Malice in suing out the writ may be implied from 
a want of probable cause. Drake on Attach., sec. 732 (a), and note 
4 to sec. 732. 

There was evidence also from which the jury might have deduced 
the conclusion that the plaintiffs adopted the act of their agents 
after obtaining a knowledge of the facts. The evidence showed 
that the plaintiffs were advised at once by their agent, Mayer, 
that he had attached defendant’s goods and land; that they tele- 
graphed Mayer to attend the sale of the goods, which were sold the 
6th of March, under the attachment proceedings, and to buy in the 
goods. After acquiring such knowledge of the existence of his at- 
tachment suit and the proceedings had and to be had upon it, and 
as parties plaintiff’ to it, being chargeable with knowledge of the 
grounds on which the attachment rested, it was a circumstance tend- 
ing to show that they may have learned the facts on which their 
agent had procured the attachment, and ascertained whether it had 
been rightfully or wrongfully sued out. Such negative circumstan- 
tial evidence, though it is slight and inconclusive standing by itself, 
is entitled to be considered and weighed by the jury in determining, 
from all the facts and circumstances, whether the plaintiffs knew of 
the malicious suing out of the writ when they acquiesced in his 
action by subsequently prosecuting the attachment proceedings, and 
adopting the acts of the agent, by causing, under the levy of the 
writ, the goods to be sold, and their participation in purchasing at 
the sale of them. The plaintiffs, under such circumstances, must be 
held to have been put on inquiry concerning the facts under which 
their agent had acted in thus seizing the defendant’s property, and 
of ascertaining whether or not there was probable cause, and, if the 
facts were such as he might be supposed to have readily ascertained 
by inquiry, the jury would have been at liberty to have drawn the 
conclusion that he did obtain a knowledge of the supposed want of 
probable cause and the malice that would be implied which existed 
when the agent sued out the writ. Such evidence would, it is true, 
have been circumstantial, and such as would be subject to be rebut- 
ted by evidence to show that they did not, in fact, learn these facts 
as to the malicious character of the proceeding; but it would never 





PR ee 





SL ATE IS Bn oe DNR 


=— 


Jacons, Berennem & Co. v. Crum. 





Opinion of the court. 





theless have been legitimate evidence, tending to establish the de- 
fendant’s case, which the court was not at liberty to disregard and 
treat as being no evidence whatever, or evidence that was wholly 
insufficient. In Blum ». Gaines, 57 Tex., 142, it was said: “ There 
was evidence which called for a charge upon exemplary damages, 
and whether it was sufficient to support the claim therefor was for 
the jury, looking to all the facts of the case, unless so clearly insuffi- 
cient that the court could so declare it.” 

The plaintiffs adopted the act of their agent, Mayer, by retain- 
ing the benefits which the attachment procured for them and by 
continuing to prosecute the suit without dismissing the attachment, 
and there is evidence of a circumstantial character which tended to 
establish the fact that they did so with knowledge of the facts and 
circumstances under which Mayer had procured the issuance of the 
writ. See G., H. & S. A. R’y Co. v. Donahoe, 56 Tex., 166, where 
it was held that notwithstanding the general rule that the principal 
is not liable in exemplary damages for the unauthorized malicious 
acts of the agent, still, if the principal should ratify or accept such 
acts of the agent, it thereby becomes liable for the damages, as well 
exemplary as actual, resulting from the act. 

In this case the plaintiffs accepted the results of their agent’s 
action in suing out the writ, and continued to prosecute their suit 
and the attachment proceedings throughout the case to its final dis- 
position, under circumstances from which it might be reasonably in- 
ferred that they knew at least some of the facts attending the suing 
out of the attachment, and we think the court did not err in refus- 
ing plaintiffs’ fourth special charge, and in not excluding the ques- - 
tion of exemplary damages from the jury. It was their province 
to pass upon the evidence on that subject, if any there was, tending 
to establish the defendant’s plea in reconvention, and after they had 
done so it was the province of the court to review their action, and 
such evidence cannot be disregarded so as to exclude its considera- 
tion, unless it amounts in law to no evidence whatever proper for 
the jury to consider on that issue. 

The fifth assignment is that the court erred in not giving the fol- 
lowing instruction: 

“The advice of counsel, given on a case truly stated, and the ad- 
vice honestly pursued, whether correct or not, will repel any infer- 
ence of malice and constitute a good protection for the client. If, 
therefore, the attachment was sued out on the advice of counsel, 
fairly obtained, upon information of the facts communicated by the 
agent of the plaintiffs at the time, they will not be liable for ex- 
emplary or punitory damages.” 
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The court did not err in refusing this instruction, for several rea- 
sons. Malice being an essential ingredient in the defendants plea 
in reconvention for exemplary damages, it was a fact to be estab- 
lished from all the facts and circumstances developed in evidence, 
and the jury might properly consider the circumstances which at- 
tended the action, conduct and conversations of Mayer, at the time 
of suing out the writ of attachment, including the conversation 
with and advice obtained from his attorney. It would have given 
undue prominence to such evidence, and have been calculated to 
mislead the jury, thus to have singled out the particular evidence 
bearing on the effect and weight to be given to it. 

Where the court has sufficiently instructed the jury upon the law 
of the case, it is proper to refuse instructions applicable to isolated 
facts or parts of the evidence, which, theugh correct in point of law, 
would have the effect to give the matters to which they relate an 
undue prominence in the minds of the jury. Gray v. Burk, 19 Tex., 
228. 

The evidence before the jury was of a character which, it seems 
to us, did not warrant the court in giving the instruction, because it 
did not sufficiently exclude the idea that notwithstanding the advice 
of the counsel given on a communication of the facts by the agent 
of plaintiffs, and that the attachment was sued out on that advice, 
and notwithstanding the advice was pursued, yet the agent may 
have been influenced by some improper motive which the law 
would characterize as malicious, or that notwithstanding his inter- 
course with and the advice of his counsel, may have known that 
the grounds of his attachment were unfounded in fact, and did not 
warrant the issuance of an attachment. It is not true as a legal 
proposition, as we conceive, that if an “attachment is sued out on 
the advice of counsel, fairly obtained, upon information of the facts 
communicated at the time,” that the inference of malice is there 
fore repelled, and “constitutes a good protection” for the party 
suing it out, and that he may not, therefore, be liable for exemplary 
damages. The question of malice is for the jury, to be determined 
from the facts and circumstances proved. It may be implied from 
the want of probable cause, the implication subject to be repelled, 
however, by facts and circumstances indicating a fair and legitimate — 
purpose and honest pursuit of a claim believed to be just. Culbert- 
son v. Cabeen, 29 Tex., 256. The circumstances and facts attend- 
ing the agent’s consultation with and advice from the plaintiffs 
attorney, constituted, together with any other evidence leading in 
the same direction, such rebutting evidence, and was entitled to be 
considered by the jury in connection with the whole evidence in 
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that light. It was not, however, evidence of a conclusive character 
which could exclude from consideration other evidence bearing 
upon the question of malice, or which was entitled to be treated as 
an isolated and decisive fact which determined the issue of malice; 
nor to be regarded otherwise, indeed, than as one of the circum- 
stances in evidence to be viewed and weighed in connection with 
and in relation to the whole evidence of the entire transaction. 

It would often occur in cases of this character, that the fact that 
a party acting under advice of counsel, upon facts fairly stated, 
might nevertheless have been guilty, under other facts developed in 
the case, of oppression and malice, and therefore his defense against 
exemplary damages could not be made available because of the ad- 
vice given and follow ed. There was evidence which tended to show 
that May er contemplated the proceeding by attachment before he 
was advised by counsel to take that course. This advice was given 
in the morning of the day of the issuance of the writ; the night 
before a witness testified that he, Mayer, said “ he wished he had 
the sheriff there.” Besides this, he wrote on the day of the issu- 
ance of the writ to the plaintiffs, as follows: 

“ Forr Wortn, February 15, 1882. 
“ Messrs. S. Jacobs, Bernheim & Co., Galveston, Texas: 

“ Gents — I will now give you the particulars concerning L. E. 
Crum. After receiving letter and telegram I called upon Temple- 
ton & Carter and consulted with them. We concluded to take one 
of their men along with deeds of trust and other papers. We ar- 
rived there last evening, and in asking what he could do for me in 
cash as to his letter, he said nothing at present, but would try and 
have $300 ready for us March Ist. I then questioned him as to his 
cattle, and he repli ed that he sold them some time ago for $1,400, 
with which he paid his creditors, but failed to tell me whom be 
paid. I then asked for a deed of trust and other securities, and I 
would be willing to extend his time until next crop time. Then he 
answered that his land which he now has, amounting to three hun- 
dred and sixty-two acres, was purchased from a party by name of 
Hudson, residing in Johnson county, to whom he gave a vendor’s 
lien. That settled that; and he claims one acre of. land on which 
is situated his storehouse, dwelling, barn and other outbuildings. 
Finally I made him a proposition that if he would secure my ac- 
count by any responsible party, I would be willing to make this 
proposition: To take $300 payable on March ist, and $200 each 
month, with ten per cent. interest added. He didn’t know if he 
could succeed in doing that. I promised to meet him at noon to- 
day. I made this proposition so as to make him believe that I 
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wouldn’t take any steps towards attachment, and at 3 A. M, 
I was on my way back here again, and I stated these facts 
to the lawyers, and they concluded that there was no time to 
be lost, because if he could not succeed in getting the securi- 
ties, his Fort Worth creditors might get ahead of us, and go 
we issued papers on the following grounds: He claims his 
stock, amounting to $3,000, his book and note account, $1,600, 
on which he claims to owe but $4,000. Now, my judgment as to 
his stock is what I telegraphed you. It will not bring more than 
enough to cover our claim; for his shelves are nearly empty, his 
boots and shoes are mostly gone, his groceries are very low and his 
stock of dry goods is in like fix. The biggest part are his clothing, 
He admitted to me that he intended to sell out his entire stock and 
quit business, and has a card to that effect hanging up: “At cost— 
dry goods, clothing, etc., to close out stock.” His cattle; as I told 
you, he sold, and he had nothing to give me to secure my debt. 
Well, we got papers, and the constable is at his place. We at- 
tached that land and stoek about noon. Mr. Crum came to town, 
and has since been trying to accomplish something. There was to 
be a creditors’ meeting at 2 P. M., and the Fort Worth creditors 
wanted to secure my account, but at this hour, 4 P. M., they have 
failed to come. Mr. Evans, of E. & M., asked, during my absence, 
Mr. Carter how much I would take for my claim in cash, and he 
told him that he would consult me, but also have not seen him. I 
advised you of all these facts by telegraph. I bave seen Crum 
once since and he was in company with Casey, of Casey & Swasey, 
and they went to a lawyer’s and no doubt are trying to see what 
can be done. Lest easy, we are secured and will eet our money. 
L. & H. Blum are interested to about $250, E. & M. $1,200, and the 
balance among others here. We didn’t act any too. soon, and my 
opinion is he wouldn’t have held out much longer, for he tried to 
convert his stock into cash and let his creditors whistle. Will keep 
you posted of any further developments. . . . 
“ Yours, etc., S. B. Mayer.” 

This letter, whilst it may be consistent with the fact that the writer 
of it was actuated by anxiety and alarm for the safety of plaintiffs’ 
debt, in the delusive hopes he held out to Crum that he would take 
security and be content not to attach, and altheugh it is also con- 
sistent alike with possibility that he believed he had probable cause 
for suing out the writ, and was influenced by no improper motive, 
there are statements contained in it that allow of a different inter- 
pretation. 

The burden of the letter indicates an apprehension that the de 
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fendant would sell out his goods; that they were not of sufficient 
value to pay all his debts; and that unless he attached at once, 
some creditor, more fortunate than plaintiffs, might attach, and thus, 
as he expresses it, “get ahead” of plaintiffs. He states distinctly 
that he sued out the attachment on the grounds that Crum’s esti- 
mate of his means to pay his debts, amounting to $4,000, was 
exaggerated, and that the defendant’s stock of goods would not 
bring more than enough to cover plaintiffs’ claim. He pointed out 
the further danger to be apprehended from defendant's statement to 
him of his intention to quit business, in connection with his card 
hung up advertising: “ At cost—dry goods, clothing, etc., to close 
out stock.” Some other matters are stated to show the failing cir- 
cumstances of defendant, but no fact was distinctly or pointedly 
referred to, showing that defendant was attempting to or had 
fraudulently disposed of any of his property to the prejudice of his 
creditors. If the agent of the plaintiffs acted upon considerations 
of fear on account of the failing circumstances of the defendant, 
and sued out the attachment merely as a prudential effort to ob- 
tain the advantage of being early in the contest among creditors to 
obtain the floating plank in the midst of the threatened wreck, by 
being the first to issue an attachment, and if he had no probable 
ground to believe the facts stated in his affidavit for attachment, 
such evidence would certainly evince that he was acting under an 
improper motive, and the law would deem it malicious and unauthor- 
ized. 

Notwithstanding the advice of counsel, the evidence above re- 
ferred to, and his declared purpose to merely amuse Cram: with 
propositions for security, in order to lull his fears lest an attachment 
would be sued out, were proper to be considered on the question of 
malice, and consequently the instruction asked to be given was 
properly refused. Where the evidence, in an action for malicious 
prosecution, shows that the defendant acted from motives of private 
interest and without probable cause, to support the prosecution, his 
action, under the advice of counsel, will not exempt him from 
liability. Glascock v. Bridges, 15 La. Ann., 672. 

The views we have expressed are to our minds sufficiently satis- 
factory on the question presented without suggesting that the evi- 
dence, perhaps, on the subject of the advice of counsel, did not 
justify the instruction if the doctrine stated in it had been -other- 
wise applicable. To render its application pertinent, it should have 
appeared from the evidence that Mayer, after stating fairly to his 
counsel all the facts in regard to the grounds relied on for attach- 
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ment which he knew were capable of proof, submitted for that 
counsel’s judgment and determination whether, upon such facts, he 
would in law be justified in suing out an attachment, and that on 
being advised that he would be so warranted, he acted upon such 
advice. 

The purport of the conferences between Mayer and the counsel 
was general, and had reference mainly to the question of expediency 
as to the best course to be pursued for the interest of the plaintiffs, 
after a statement of all the facts. It is true that the evidence 
showed that the attorney advised that an attachment would lie, and 
advised the pursuit of that remedy, and that Mayer was willing to 
follow whatever course the attorney might suggest as best and 
proper, but it does not conclusively appear that Mayer in any special 
manner submitted for the opinion of the attorney whether the facts 
stated to the latter warranted an attachment, and that he sought 
such an opinion with the intention of being satisfied on that ques- 
tion, and of being controlled in his action by the opinion that might 
be given, irrespective of any preconceived intention or considera- 
tions of pecuniary policy he may have entertained, to sue out the 
writ if his views of financial expediency required it. 

It is assigned as error that the court refused the following instrue- 
tion: 

** Although the facts charged in the affidavit may not be true, yet 
if there was probable cause for believing them to be true, the plaint- 
iffs will not be liable for exemplary or punitory damages; probable 
cause is such a state of facts and circumstances as would lead a man 
of ordinary caution and prudence, acting conscientiously, impar- 
tially, reasonably and without prejudice upon the facts within his 
knowledge, to believe that the grounds charged were in fact true, or 
a reasonable ground of suspicion, supported by circumstances suf- 
ficiently strong in themselves to warrant a cautious man in the 
belief that the facts charged are true; and if the jury find from the 
evidence that, at the time of suing out the attachment, the defend- 
ant had disposed of a part of his property, retaining the use and 
possession thereof, known to the plaintiffs or their agents, they are 
instructed that this constitutes probable cause for the charge in the 
affidavit that the defendant had disposed of a part of his property 
for the purpose of defrauding his creditors.” 

The instruction was properly refused, because there was no eVi- 
dence tending to prove that Mayer had any information, at the time 
of suing out the writ of attachment, that the defendant had retained 
the use or the possession of the cattle sold to Brown. The evidence 
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of Mayer on the stand, his conversations with Carter, his attorney, 
detailed in evidence by both of them, and his letter to the plaintiffs, 
are alike silent concerning the fact in question, and they create a 
strong implication in connection with the fact of so short a time 
elapsing within which he had opportunities to inquire, and the ab- 
sence of any circumstance in evidence indicating such knowledge 
on his part, that when he sued out the writ he had not learned any- 
‘thing concerning the defendant’s retaining the use or possession of 
any of the cattle after their sale. See Culbertson v. Cabeen, 29 Tex., 
956; Drake on Attach., 741. 

It is not error to refuse to instruct the jury that, if they believe a 
certain fact from the testimony, they should fiad for the plaintiff, 
when the evidence did not warrant the assumption of the existence 
of such fact. Hatch v. De La Garza, 22 Tex., 176. 

It is assigned as error that the court erred in not giving plaintiffs’ 
second special charge on the facts involved in the cause tending to 
show that Crum had made a fraudulent disposition of his property. 

Instruction asked as follows: 

“Tf the defendant had disposed of his cattle at the time of suing 
out the attachment, retaining the possession and using the same as 
his own, such facts constitute fraud in law, and justified the suing 
out of the attachment, on the ground that he had disposed of a part 
of his property for the purpose of defrauding his creditors, and in 
that case the defendant is not entitled to recover any damages what- 
ever.” 

This proposition is stated without the qualification that, whilst 
such facts raise a prima facie presumption of fraud in such a sale, 
it is not conclusive, and is subject to be rebutted by proof explana- 
tory of the facts, and thus render the sale unobjectionabie, so far as 
the imputation of fraud is concerned. The instruction asked for 
makes the fact of selling and remaining in possession and using the 
property conclusive of fraud against creditors. There was evidence 
strongly tending to rebut an inference of fraud in the transaction, 
and it would have been erroneous to have given the instruction 
without submitting to the jury to determine whether, under the 
evidence in the case, the defendant had repelled by his evidence the 
presumption of fraud which otherwise would arise. See Gibson v. 
Hill, 21 Tex., 225; Howerton v. Holt, 23 Tex., 53. 

The following is also assigned as error: 

“The court erred in the statement and reiteration to the jury that 
the adoption and ratification by plaintiffs of the suing out of the 
attachment by their agent, after being informed of the facts, would 
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make the plaintiffs liable for exemplary damages if the attachment 
was sued out wrongfully and maliciously: a. Because there was no 
évidence of malice on the part of the agent. b. There was no evi- 
dence of any knowledge or information on the part of the plaintiffs 
respecting any malice of the agent. co. There was no evidence of 
any adoption or ratification by the plaintiffs of any malice of the 
agent. d. Because calculated to mislead the jury into the belief 
that the mere undertaking to prosecute to judgment a suit insti- 
tuted by original attachment by an agent would make the principal 
liable for vindictive damages, when the agent had acted mali- 
ciously.” 

We think the court did not err in thus charging the law. We 
have elsewhere hitherto, in this opinion, indicated sufficiently, per- 
haps, reasons for sustaining this portion of the charge as not being 
merely hypothetical and unwarranted by evidence. 

The remaining grounds of errors assigned are as follows: 

“The verdict is contrary to and unsupported by the evidence in 
assessing exemplary damages. 

“The verdict is grossly excessive, both as to amount of actual 
and exemplary damages, and was obviously actuated by passion and 
prejudice, regardless of law and evidence. 

“The verdict is contrary to law and evidence 
justice. 

“The court erred in overruling plaintiffs’ motion for a new trial.” 

We are of opinion that the verdict for exemplary damages is not 
supported by sufficient evidence to sustain it. The burden was upon 
the defendant to show by evidence, reasonably sufficient to satisfy 
the mind, that plaintiffs’ agent acted maliciously in suing out the 
attachment, and to do so it must appear that he did.so either from 
express malice relating to and directed against the defendant, or 
from malice which would be implied by law arising from the want 
of probable cause, or else that it was made to appear that he acted 
from some motive which the law would characterize as an improper 
one. 

Clearly there is a want of evidence to show any personal malice 
or ill will on the part of Mayer which induced his action. Then,are 
the circumstances such, as from which malice would be implied for 
the want of probable cause? The ground of the attachment is, 
“That the defendant has disposed of his property in part with in- 
tent to defraud his creditors, and that he is about to convert a part 
of his remaining property into money for the purpose of placing it 
beyond the reach of his creditors.” 
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Does the whole evidence warrant the reasonable conclusion that 
Maver did not believe the facts stated in the affidavit to be true, but 
that he sued out the writ regardless of and indifferent to the truth, 
in order to subserve a motive other than to avail himself of a faith- 
ful and honest use, in good faith, of attachment process, where it 
rightfully might be sought for? We cannot think it does. 

«Exemplary damages are allowed where a wrongful act is done 
with a bad motive; or so recklessly as to imply a disregard of social 
obligations; or where there is negligence so gross as to amount. to 
misconduct and recklessness. If a wrong is done wilfully; that is, 
if a tort is committed deliberately, recklessly, or by wilful negli- 
gence, with a present consciousness of invading another’s right, or 
of exposing him to injury, an undoubted case is presented for exem- 
plary damages. To enable a jury to exercise their discretion wisely 
for the purposes for which such damages are allowable, al! the facts 
and circumstances which belong to the principal transaction and 
tend to develop its character should be submitted to them. 

“These damages are allowable only where there is misconduct and 
malice, or what is equivalent to it. A tort committed by mistake, 
in the assertion of a supposed right, or without any such reckless- 
ness or negligence as evinces malice or conscious disregard of the 
rights of others, will not warrant the giving of any damages for 
punishment, where the doctrine of such damages prevails.” 1 Suther- 
land on Dam., 724. ‘That which is done contrary to one’s convie- 
tion of duty, or with a wilful disregard of the rights of others, 
whether it be to compass some unlawful end, or some lawful end by 
unlawful means, or to do a wrong and unlawful act, knowing it to 
be such, constitutes legal malice.” Drake on Attach., sec. 733. 

These elements for the maintenance of an action for exemplary } 
damage clearly constitute the belief and intentions of the wrong- 
doer a controlling ingredient; therefore, although there may not 
exist good cause for suing out an attachment, yet, if the evidence 
concerning all the circumstances attending it are consistent with 
and show that it was sued out under an honest belief of the truth 
of the grounds relied on, based on reasonable grounds, the inference 
of malice, which would otherwise arise, is repelled, and no recovery 
for exemplary damages could be had. See Culbertson v. Cabeen, 
29 Tex., 256; and see Drake on Attach., secs. 733-738. 

Such belief, however, as will thus protect against the consequences: 
of wrong, where that belief has been acted on in suing out wrong- 
fully an attachment, must have had a reasonable basis for its exist- 
ence; there must be some reason for believing the grounds to be 
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true. See Drake on Attach., sec. 737, citing Schrimpf v. McArdle, 
13 Tex., 372. 

The rule is thus stated in Culbertson v. Cabeen, 29 Tex., 256: 
“But malice may be implied from the want of probable cause, the 
implication subject to be repelled, however, by facts and circum- 
stances indicating a fair and legitimate purpose and honest pursuit 
of a claim believed to be just.” 

“To rebut malice, the defendant may show any pertinent facts. 
. . Insuch case it is a material question whether the defendant 
acted prudently, wisely and in good faith; and for this purpose, in- 
formation on which he acted, whether true or false, is original and 
material evidence.” 1 Sutherland on Dam., 747. 

Applying, therefore, the principles and rules of law which have 
been stated to this case, as it devolved on the defendant to establish 
malice in its legal sense against Mayer, it is essential to the correct- 
ness of the verdict for exemplary damages that the facts developed 
by the evidence were of a character to reasonably establish the fact 
that Mayer did not believe the facts stated in his afidavit to be 
true, or that, if he did so believe them, that his belief was formed 
upon facts and under circumstances that did not justify him in mak- 
ing up an opinion upon them in regard to the truth or falsity of the 
charge imputed to defendant as ground for attachment. 

The doctrine recognized as correct by Drake in his work on At- 
tachments, secs. 729, 738, is that this kind of action is governed by 
the principles of the common law applicable to actions for malicious 
prosecutions, and the cases quoted from, decided in several of the 
states, show that such is the accepted rule; that they recognize the 
common law principle applicable to actions for malicious prosecu- 
tion. Drake remarks (sec. 738): “These cases are equivalent toa 
recognition of the common law principle we have been considering; 
for it is admitted that the plaintiff’s belief, on proper grounds, would 
be sufficient to protect him from a recovery of those damages 
which, but for peculiar statutes, would be authorized by the common 
law, and could be recovered only on common law grounds.” 

The expression of belief as to the truth of the grounds on which 
it was issued, contained in his letter to the plaintiffs, written on the 
day of the issuance of the writ, indicate Mayer’s belief that the 
defendant “tried to convert his stock into cash and let his creditors 
whistle; ” in other words, to sell out in order to defraud his creditors. 
The letter indicates the facts and grounds of his belief, and it con- 
tains an intimation that his opinion was influenced in a degree by 
the defendant’s having sold his cattle and failed to tell him whom of 
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his creditors he had paid with the proceeds of the sale; distrusting, 
apparently, the truth of the statement of defendant that he had 
applied the proceeds to the payment of his creditors. 

His opinion seems also to have been influenced by the fact that 
the defendant at that time was closing out his stock at cost, and ad- 
mitted that he intended to sell out his entire stock and quit business. 

These circumstances, connected with the fact that the defendant’s 
stock of goods was not of much more value than the plaintiffs’ 
debt, and that defendant owed $3,500 or $4,000, according to the 
evidence; that defendant had not offered to pay plaintiffs anything 
from his cattle sale; suspecting, perhaps, that defendant had money 
arising from sale of cattle and of goods which he had been selling 
and failed to agree to pay him at that time anything on account of 
his debt, and, perhaps, doubting his ability or inclination to secure 
his debt, may reasonably have led him to believe, however errone- 
ous in fact his conclusion may really have been, that all the facts 
stated by him in his affidavit were true. 

In addition to these circumstances, tending to rebut the inference 
of malice by showing that in fact he may reasonably have believed 
the grounds of the attachment to be true, there are other circum- 
stances to be considered tending also to rebut the inference of 
malice, and which strengthen still further the evidence in the plaint- 
iffs’ favor. 

Mayer went first to Fort Worth and took the advice of counsel, 
in pursuance of which he went to the defendant with the intention, 
seemingly in good faith, to obtain security for the debt and extend 
time instead of proceeding immediately by attachment. The next 
day he returned to Fort Worth and submitted the facts to his at- 
torney and was advised to proceed at once by attachment. 

“The advice of counsel, as to acts usually thus influenced, is ad- 
missible, at least to prevent exemplary damages.” 1 Sutherland on 
Dam., 747, citing numerous authorities. 

We think that the verdict for exemplary damages is not suffi- 
ciently supported by evidence, and, acting upon the rule applicable 
to new trials by the supreme court, as stated in Houston & T. C. R’y 
Co. v. Schmidt, 61 Tex., 286; Chandler v. Meckling, 22 Tex., 42; 
G., H. & S. A. R. Co. v. Bracken, 59 Tex., 71, we conclude that the 
judgment ought to be reversed and the cause remanded. 


REVERSED AND REMANDED, 


{Opinion approved November 14, 1884.] 
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C. ©. Franxianp v. Mary B. Cassanpay. 
(Case No. 1684.) 


1. STARE DECISIS — RES ADJUDICATA.— When, on the second trial of a cause 
which has once been determined on appeal by a court of last resort, the facts 
as presented do not materially affect the application of the law as announced, 
the law as then announced must govern the case, and through all subsequent 
stages of its progress, and will seldom be reconsidered or revised. Only in 
exceptional cases will the court deviate from the application of the law as 
first announced. 

2. CHARGE OF COURT.— When the supreme court has decided the legal effect of 
paper evidences of title to be that the title was thereby vested either in 
plaintiff or defendant, it is not error for the district court, on another trial 
of the same cause upon the same evidence, to direct the jury to return a ver- 
dict for the particular party in whom the title vested. 

8. RES ADJUDICATA. — See opinion for a lengthy review of the decisions of other 
states regarding the doctrine of res adjudicata. 

4, CASE REAFFIRMED.— Cassaday v. Frankland, 55 Tex., 452, reaffirmed. 


Error from McLennan. Tried below before the Hon. B. W. 
Rimes. 

This case has beea twice before considered on appeal. For a 
statement of its character, reference is made to 55 Tex., 452. There 
also will be found the doctrine here held to be stare decisis,— that 
though the superior title remains with the vendor of land until the 
purchase money is paid, the right in the vendor is not assignable 
with the debt. 





Chas. A. Jennings and Clark & Dyer, for plaintiff in error. 
Herring & Kelley, for defendant in error. 


Watxer, P. J. Com. App.— This cause has twice before been con- 
sidered on appeal to the supreme court; on the first appeal it was 
submitted to the decision of the commissioners of appeals at the 
Austin term in 1880, and in 1881, on the appeal of Mrs. Cassaday, it 
was determined in the supreme court. See Cassaday v. Frankland, 
55 Tex., 452. The charge given by the court plainly indicates that 
it was given with direct reference to the decision and the opinion 
rendered by the supreme court in the case above cited, upon the 
decisive issues then before the court upon the evidence developed on 
the trial. It is manifest that the questions to be decided and de- 
termined on the trial had been determined on the last appeal in 
this case, and that that decision was applicable to the evidence be 
fore the jury on the last trial, and that the law of the case which 
was applicable on the former trial was equally so on the last trial. 
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The record shows that the pleadings had undergone no change; 
the issues of law and fact were identically the same; and it is stated 
without contradiction in the brief of counsel for defendant in error, 
that “on this trial the statement of facts agreed to and approved 
by the court on the second trial was used instead of depositions 
and witnesses; and upon comparison will be found to be identical.” 
The charge of the court, too, implies that the case made by the evi- 
dence on the last trial was substantially, at least, the same as that 
upon which the supreme court acted on the second appeal. 55 Tex., 
supra. 

The charge given by the court, in effect, was decisive of the case; 
it directed the jury to find a verdict for the appellee; the giving of 
which is thus assigned as error by the plaintiff in error: 

“The court erred in charging the jury that the legal effect of the 
deed from Frankland and Terry, trustees, to John A. Wharton, for 
the land in controversy, dated March 6, 1855, and the mortgage 
and notes executed on said date by said Wharton to Ambrose Lan- 
fear, passed the title to said lands out of said Frankland and Terry, 
and out of the estate of said R. P. Jones, and vested the same in 
John A. Wharton, and that the legal effect of the deeds from the 
heirs of Wharton down to the defendant, all of which, together 
with the documentary evidence above mentioned, admitted to be in 
evidence to the jury, passed the title to said tracts of land, and 
vested the same in defendant — so held by the supreme court,— and 
you will, therefore, return a verdict for the defendant.” 

This assignment correctly embodies the entire charge that was 
given. The plaintiff in error asked eight several instructions em- 
bracing mainly and substantially the legal questions and propositions 
which were involved in the case on the second appeal; all of which 
were refused. The refusal of the court to give which is assigned as 
error, 

The defendant in error, as a full answer to each and every prop- 
osition of the plaintiff in error, submits the counter proposition that 
“stare decisis can be successfully invoked and confidently relied 
upon, when, upon the same statement of facts, the same decision has 
been twice made by a court of last resort,” referring to the decision 
made by the commission of appeals, and Mary B. Cassaday v. C. C. 
Frankland, 55 Tex., 452, decided by the supreme court, opinion by 
Judge Quinan of the commission of appeals, adopted by the su- 
preme court; and citing as authority Wells on Res Adjudicata and 
Stare Decisis, secs. 613, 614 et seg.; Burns v. Ledbetter, 56 Tex., 283. 
The statement of facts contained in the record before us contains 
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nothing to rebut the inference that the evidence was substantially 
the same as that which the statement of the case and the opinion 
imports, contained in the report of this case in 55 Texas. The opin- 
ion of Judge Quinan, read in connection with the reporter’s state- 
ment of the same, would be as applicabie to the evidence in this 
record as it was to the case when decided by that opinion; and we 
might well infer that the facts developed on both trials were sub- 
stantially the same, and that that decision embraced all the material 
questions presented herein under the evidence. The court below, it 
appears from the charge, so regarded it. That court had before it 
the entire record of the proceedings had in the cause at every pre- 
ceding trial, together with the mandates and opinions detivered by 
the appellate tribunals which had acted on the preceding appeals, 
and with that data before the court, it must be presumed, in the 
absence of anything to countervail the conclusion, that the interpre- 
tation of the judge in respect to what the supreme court had held 
upon the case as developed to the court and jury under the evi- 
dence, was warranted by a comparison by himself of the evidence 
in both trials. 

From these considerations, we think, it may be assumed that the 
facts of the case were substantially the same on both trials, and if 
they were otherwise, it was incumbent on the plaintiff in error to 
have caused the record, in some appropriate manner, to show wherein 
the difference consisted, as for instance in the statement of facts, by 
bill of exception, or in the motion for new trial. There is nothing 
in the record to negative the presumption that under the same issues 
on two several trials that the evidence would be substantially the 
same, unless circumstances existed which would rebut such an infer- 
ence, especially where the court, having the whole proceedings be- 
fore it, acted upon that hypothesis, without question being made as 
to the correctness of such an assumption. 

Recurring to the rule, stare decisis, relied on by the defendant in 
error, the general rule is thus stated by Wells in his treatise on Res 
Adjudicata and Stare Decisis, sec. 613: “It is a well settled prin- 
ciple that the questions of law decided on appeal to a court of ulti- 
mate resort must govern the case in the same court, and the trial 
court, through all subsequent stages of the proceedings, and will sel- 
dom be reconsidered or reversed, even if they appear to be erroneous.” 

The application of this rule, however, contemplates that the facts 
on the second appeal shall be substantially the same, or rather, per- 
haps, that they shall not be such as to affect materially the legal 
questions involved under the first appeal. 
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The general rule as quoted from Wells on Res Adjudicata and Stare 
Decisis, it will be noticed, qualifies the universality of its application 
by the statement that the court of ultimate resort “ will seldom” 
reconsider or reverse its prévious decision in the same cause, even 
when it appears to the court to have been erroneously decided; 
thus stated, it would seem that the rule which has been generally 
accepted as unquestionable, goes at least to the extent that only in 
exceptional cases will the court exercise its discretion in deviating 
from its ordinary application. 

The rule under consideration is laid down and followed, it would 
seem, in some of the states without any qualification whatever, and 
even inexorably applied in cases in which the former decision is 
admitted to have been “in abrogation of one of the plainest prin- 
ciples of law.” See Wells on Res. Adjudicata, sec. 621, citing and 
quoting from Dewey v. Gray, 2 Cal. 377. The ground stated by 
the judge delivering the opinion being that “The decision having 
been made in this case, it has become the law of the case, and is not 
now the subject of revision.” 

In Vermont the rule is recognized and followed with undeviating 
uniformity in its application to all appeals which come within it. 
In the case of Stacy v. R. R., 32 Vt., 552, which was presented with 
a different statement of facts, but, as the court held, without any 
substantial difference, the opinion said: “The rule has been long 
established in this state, often declared from the bench, and, we 
believe, uniformly adhered to, that in the same cause this court will 
not reverse or revise their former decisions. . . . And whatever 
views the different members of this court may entertain as to the 
soundness of the former decision, we all agree that the doctrine 
there enunciated is t» be regarded as the law of the case.” The 
rule, as stated in Phelan v. San Francisco, 20 Cal., 45, is that “ A 
previous ruling by the appellate court upon a point distinctly made 
may be only authority in other cases, to be followed or affirmed, or 
to be modified or overruled, according to its intrinsic merits, but in 
the case in which it is made, it is more than authority; it is a final 
adjudication from the consequences of which the court cannot 
depart, nor the parties relieve themselves.” See Wells on Res Adj., 
sec. 613. 

In Burns v. Ledbetter, 56 Tex., 282, Chief Justice Gould, refer- 
ring to the rule under consideration, points to cases where our su- 
preme court “ has deemed itself justified in departing from the law 
as decided on the former appeal; citing Layton v, Hall, 25 Tex., 212; 
Reeves v. Petty, 44 Tex., 249; Rogers v. Ragland, 42 Tex., 422; 














422 FRANKLAND vy. CassADAY. [Tyler Term, 





Opinion of the court. 





White, Smith & Baldwin v. Downs, 40 Tex., 225. These cases show, 
as the chief justice admits, that the rule has not been deemed in- 
flexible in this state; he proceeds to express his individual opinion, 
predicated upon a considerable array of authorities from many of 
the states, “that the rule itself is well established, is founded on the 
policy of preventing useless litigation, and that it should not be de- 
parted from even for the purpose of reinvestigating the correct- 
ness of the former decision, save for urgent reasons.” 

The case of The State v. Wygall, unreported (see 2 Tex. Law Re- 
view, 138), being before the supreme court on a second appeal, Chief 
Justice Willie said: “It is only in exceptional cases that we would 
overrule decisions previously made in the same cause on a former 
appeal.” 

The rule thus suggested by Chief Justice Willie, according in its 
spirit as it does with that which Chief Justice Gould presents as 
being the proper one, may well be applied in this case. 

What is it contained in this record that characterizes the merits 
of the appeal as “exceptional,” so as to induce a departure from the 
ordinary operation of the rule? What “urgent reasons” are sug- 
gested in the elaborate and able brief of counsel for the plaintiff in 
error, or by the record, to justify such departure for the purpose of 
reinvestigating the correctness of the former decision? We are un- 
able to perceive either the one or the other. 

It is not maintained that the opinion of the supreme court has 
applied any legal proposition contained in it that is incorrect, or 
that is even doubtful, or that is even questionable, as abstract law. 
Its conclusiveness, if questionable, must therefore depend upon the 
application of the law there propounded to the facts of the case. 
‘The gist of the argument involved in the numerous assignments of 
error, and the still more numerous propositions under them, is that 
the evidence shows that the construction given in the opinion of 
Judge Quinan (55 Tex.) to such a state of facts as are shown in the 
statement of facts in this case is unwarranted in law; that the opin- 
ion would be applicable to a different state of facts than are here 
shown, but not to these. If such is not the logical view of the ar- 
gument of the brief, then the alternative proposition must be that 
the plaintiff in error maintains that the decision of the supreme 
court, if based upon the same facts substantially as are now pre- 
sented to it, was erroneous in respect to some fact or facts found or 
determined by the court as the basis of its opinion, or that the law 
as propounded was not good law, and that the decision ought there- 
fore to be corrected. 
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The report of the case (55 Tex., 452) plainly evinces that the 
question then, as now, decisive of its merits was the determination 
of the question whether, under the deed of assignment, the decree 
of court, the sale of the land under it to John A. Wharton, and the 
corresponding execution of the deed to Wharton, and of purchase 
notes, and mortgages payable to and made to Lanfear, had the efféct 
to leave remaining in the estate of Jones, the superior title to the 
land. 

The statement of the case made by the reporter shows these facts 
as being those upon which the supreme court was required to decide 
in determining that question. The clear, concise and logical opin- 
ion of Judge Quinan leaves no room for doubting that in passing 
upon that question the relation and effect of these several instru- 
ments to the subject and the legal consequence under the deed of 
assignment and decree of court of the purchase money notes being 
made payable to Lanfear, and the mortgages given to him to secure 
their payment, in determining whether the estate of Jones still re- 
tained the superior title, or whether it was lost, were distinctly the 
subjects of judicial consideration and authoritative determination. 

The brief of counsel for plaintiff in error presents eight proposi- 
tions under the assignment of error which has been stated. These 
propositions, in the main, question the correctness of the decision of 
the supreme court upon the ground that on several points which the 
brief attributes to the opinion, that the evidence either did not war- 
rant the assumption of a given fact or facts, or else that the conclu- 
sion of law or fact placed by the court upon the evidence,was not 
supported by the evidence, or was unwarranted by it. 

On most, if not all, of such propositions, we conceive that the 
points thus made are not relevant to the merits of the case as the 
same was viewed by the learned judge who pronounced the opinion. 
The questions made in the propositions alluded to, we think, with 
due consideration to the views of the able counsel, indicate a mis- 
conception of the real grounds on which the opinion was rested, 
holding that the legal title to the land was not in Frankland. 

The introductory portion of the opinion is devoted, it is true, to 
maintaining the proposition that where the vendor parts with the 
notes and security given for the purchase money he cannot be said 
to retain any longer any title to the land; but the opinion does not 
rest the reversal of the judgment on the ground that the purchase 
money notes, being made payable to Lanfear, and the mortgages 
given to secure them being made to him, constituted that transac- 
tion such a dealing with a third person as brought the question of 
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title under the operation of the principle just stated, as laid down in 
Catlin v. Bennatt, 47 Tex., 172. 

The opinion, after stating the rule referred to, proceeded to show 
that the true construction of the deed of assignment, considered in 
connection with the transactions between Jones, the grantor, and 
Barnes, the beneficiary, the decree of the court construing and giv- 
ing effect to them, showed a state of facts which were, in legal 
consequence, the same as would have ensued in the case of a vendor 
of land transferring his purchase money notes, so far as concerns 
the question as to whether the legal title abided with Jones’ estate, 
or with the assignees or not. 

The opinion says: “ But in the case before us there would seem 
to be no difficulty in coming to the conclusion, under the peculiar 
circumstances of it, that the plaintiff has not the superior title to the 
land sued for. We think it was evident from the proofs that it was 
not the intention of the parties that the assignees should retain the 
legal title until payment of the money.” The reasoning of the 
court which follows this construction and conclusion, illustrates 
clearly enough, that the view which the court took of the legal 
question was not made to depend on what was the effect of the 
mere taking the notes and mortgages in the name of Lanfear, and 
of his right to receive the proceeds, but that the entire transaction 
between Jones and Barnes manifested the intention to place the 
evidences of debt and the security therefor arising from the sales 
of land in a condition and position wholly incompatible with the 
reservation of any title to the land in the grantor of the deed of 
assignment, or in the assignees, and that from that consideration the 
superior title could not exist in Frankland. 

Under this interpretation of the opinion we do not deem it nec- 
essary to investigate or determine whether the decision of the court 
was or was not maintainable on the series of hypothetical propo- 
sitions made in the brief, because we conceive that the opinion itself 
does not discuss nor determine nor base the decision of the court 
upon the theories which are thus imputed to it. 

In addition to the ground of the opinion which we have men- 
tioned, consideration was given to the fact that Frankland said in his 
testimony that he placed the purchase money notes. given for the 
land in the hands of Barnes’ attorney for collection. We do not 
deem it necessary to discuss this feature of the opinion, presented, 
as it seems to have been, as an additional ground for the deduction 
that that act of election indicated a relinquishment of claim of title 
to the land on the part of the assignees. 
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Under the views we have expressed concerning the former dis- 
position of this case, we think that if the rule invoked by the 
defendant in error has any place in our jurisprudence for the goy- 
ernment of the court, that this appeal presents a fit case for its ap- 
plication. The main and essential merits of the case were as fully 
and fairly presented for the determination of the supreme court 
formerly as they are on this appeal, and they were passed upon and 
decided. There is not any reason for supposing that the law of the 
case was not applied to the evidence; or that there was any depart- 
ure from well established principles of law. There is nothing in 
the decision referred to, to more specially challenge its correctness 
in every respect, than might well be suggested in the ordinary 
course of judicial decisions of the supreme court. There appears 
nothing “exceptional,” therefore, in the case, nor does any “ urgent 
reason ” obtrude itself in considering the case as formerly decided, 
to require a revision as to its correctness. We might even add, if 
it were appropriate in this relation to do so, that the decision seems 
to be very clearly right. 

The court did not err “in its charge instructing the jury to find 
for the defendant without submitting the issues of fact under the 
evidence to be found by the jury, the court assuming the facts of a 
former trial as stated by the supreme court to be the facts proven 
on this trial.” We have already sufficiently indicated the reason 
why there was no such error, in the fact that on the trial in ques- 
tion there was before the court, as a part of the case, all former 
proceedings in both courts essential to justify the course which the 
court pursued. The same answer applies to the error assigned “that 
the court erred in assuming the facts proven on a former trial to be 
the facts proven on this trial.” 

It is not necessary to consider further the assigned errors, as our 
determination that there was no error in the charge given by the 
court is decisive of the merits of this appeal. 

The judgment, therefore, ought to be affirmed. 

AFFIRMED. 

[Opinion adopted November 17, 1884.] 


Chief Justice Wri. not sitting. 
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J. F. Grupgss v. Leon & H. Brom. 
(Case No. 1604.) 


1, APPEAL — JUDGMENT.— The district court has control of its judgment until 
. the close of the term at which it is rendered, notwithstanding an appeal or 
writ of error to the appellate court may have been perfected. 

2. CONFESSION OF JUDGMENT — AMENDMENT.— A creditor took from his debtor 
a written authority to sue him in any county in Texas; to designate any 
practicing attorney to waive process and confess judgment, and to sue 
out attachments or other writs at pleasure, waiving all rights of action for 
damages for so doing. Suit was brought against the debtor in a county 
distant from that of his residence, and the written authority was attached 
to the petition. Held, that the authority must be strictly construed, and a 
judgment entered by confession, on motion of one who assumed to waive 
process for the creditor, could only be valid when the acting attorney acted 
under a written authority, on file at the date of the confession of the judg- 
ment. 

3. SamMeE.— Where the judgment is entered without such written authority, it 
cannot be afterwards amended and corrected by filing in the cause such 
written authority to the acting attorney, contained in a paper bearing no 
date, and with no evidence as to the time of its execution, 


Error from Bexar. Tried below before the Hon. G. H. Noonan. 

On November 9, 1883, L. & H. Blum brought this suit against 
Grubbs and Bower to recover $1,652.30, claimed to be due by account 
as based upon a written instrument attached to the petition. It was 
alleged that the defendants were resident citizens of Bell county, 
and that the suit was brought in Bexar county by virtue of the 
written instrument signed by Grubbs, and dated November 5, 1883. 
That instrument authorized the Blums to sue in any county in the 
state which they might select, and to designate any practicing at- 
torney to waive process and confess judgment. It also authorized 
the Blums to sue out attachments and other writs at pleasure, and 
waiving all rights of action and damages for so doing. 

On the same day suit was brought, and one S. D. Dibble, claiming 
to act under the instrument dated November 5, 1883, appeared and 
waived process and confessed judgment. At the same time judg- 
ment was rendered in accordance with the confession against Grubbs, 
the suit having been discontinued as to Bower. 

On November 21, 1883, Grubbs filed his petition and bond for 
writ of error, and on the 24th of the same month L. & H. Blum 
filed a motion to amend and correct the judgment by showing a 
written assignment of Dibble to act in the matter. This motion 
was granted and the order was made. The instrument appended to 
the motion bore no date and was as follows: 
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“LL. D. Diesce. 
“ Attorney at Law. 
“San Antonio, Texas: 

“ We hereby designate you as the attorney to confess judgment 
in our favor against J. F. Grubbs in accordance with the contract and 
power of attorney, dated the 5th day of November, 1883, and filed 
as an exhibit to the petition in the case of Leon & H. Blum », J. F. 
Grubbs et al., No. 1539 in the district court of Bexar county. 

(Signed) “Leon & H. Brum.” 

The errors assigned are numerous, but that relied upon and deemed 

material is indicated in the opinion. 


Anderson, Flint & Anderson, for plaintiff in error. 


P. H. Ward, for defendants in error. 





Warrs, J. Com. App.— That the court below had control of the 
judgment until the close of the term at which it was rendered has 
been so firmly settled as toadmit of nocontroversy. But the plaint- 
iff in error claims that as he had filed his petition and vond for writ 
of error before the defendants in error had filed their motion to 
amend and correct the judgment, that the latter came too late. 
That proposition is predicated upon the idea that the jurisdiction of 
the supreme court having attached, the court below had no power to 
make the order amendatory of the judgment. It is now settled 
that notwithstanding an appeal may have been perfected, that the 
court below has control over its judgments until the term is closed, 
and that it has full power to vacate or amend the same until the ad- 
journment of the term. Garza v. Baker, 58 Tex., 483. 

The same principle, of course, is equally applicable to a writ of 
error as to an appeal. Therefore, it must be considered that the 
court below was authorized to make any proper or appropriate order 
amendatory of the judgment. 

But the question still remains as to whether the record, as now 
presented, shows authority in Dibble to waive process and confess 
judgment for the plaintiff in error. 

The statute provides that “when the judgment is confessed by 
attorney, the power of attorney shall be filed, and a recital of the 
contents of the same be made in the judgment.” R. S., art. 1348. 
While the written instrument authorizing the defendants in error 
to designate some attorney to confess judgment for the plaintiff in 
error is on file in the cause and is in part recited in the judgment, 
yet there was no writing on file at the time the judgment was ren- 
dered, which would have authorized Dibble to act for plaintiff in 
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error in that particular. The statute contemplates that the record 
shall disclose the power or authority of the attorney, and not the 
power vested in some one else to designate an attorney to act for the 
party. 

It is claimed that the instrument, which in part forms the basis of 
this suit, is invalid | ec :use it is against public policy. That asser- 
tion is not sustained by the record. True, it is one of the most re- 
markable and far reaching instruments that we have ever been called 
upon to examine, still there is nothing in it violative of any policy 
appertaining to the public. And there is nothing in the record out- 
side of the character of the instrument itself, which in the remotest 
‘legree would indicate a want of capacity to contract. And while 
it seems to have been the spirit and intent of the instrument to 
place it within the power of the defendants in error to destroy the 
business and financially ruin plaintiff in error at will, and with per- 
fect immunity against being required to respond therefor in dam- 
ages, yet the law does not inbibit him from thus placing himself 
within the power of others, if he deems it proper to do so. 

However, where a party who has exacted and secured such an 
advantage, seeks through the aid of the courts to secure its fruits, 
he will be held to a strict compliance with the terms of the instru- 
ment. Such a contract does not commend itself to the favorable 
consideration of the courts, and the party will not be aided in its 
enforcement by favorable intendment or presumption. For no en- 
lightened court will ever encourage by favorable intendment or pre 
sumption forfeiture or confiscation of private property. 

In our opinion it was essential to the validity of the judgment 
that Dibble should, at the time it was confessed, have been acting 
under a written designation, which, in conjunction with the instru- 
ment sued on, would have authorized him to waive the process and 
confess the judgment. No such written designation was on file at 
the time the judgment was rendered, and that which was subse- 
quently filed and made part of the record by order of the court 
does not cure the defect. From anything appearing to the con- 
trary, that writing may have been and perhaps was made and signed 
long after the rendition of the judgment. 

There is nothing in the character of the instrument, or in the 
manner in which it was sought to be made available, which would 
entitle the proceeding to any favorable intendment or presumption 
in its support. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded. RevERSED AND REMANDED. 
[Opinion adopted November 18, 1884. ] 
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S,. R. Srmzes er av. v. Hux, Fonrawwe & Co. 
(Case No. 1766.) 


1. ASSIGNMENT — CHATTEL MORTGAGE.— An instrument, giving to grantees the 
power to take possession of, control, and sell the merchandise of the makers 
to secure a debt, carries with it all the incidents of a mortgage and does not 
operate asa deed of assignment. La Belle Wagon Works v, Tidball, Van 
Zandt & Co., 59 Tex., 292. 

2, Same.— Though such instrument provided that the residue of property 
mortgaged, after a sufficiency had been sold to pay the makers’ debt, should 
be returned to them, the provision does not impair its validity as a mort- 
gage. 

8. WRONGFUL ATTACHMENT.— Property rightfully in the possession of the mort- 
gagee, exceeding in value the debt it secures, can be attached as against the 
mortgagor, but, unless the mortgage debt be first paid, the sheriff himself 
cannot take possession of it, but the levy must be made in accordance with 
Revised Statutes, secs. 167, 2292, 2296. 

4, Same — Parties.— When so taken, the mortgagees may proceed directly 
against the sheriff and his sureties; but it rests upon the sheriff to take 
such steps as would bring parties on his indemnity bond promptly before the 
court, 


ArpreaL from Red River. Tried below before the Hon. R. R. 
Gaines. 

Rogers & Atkinson, merchants at Walker Station in Red River 
county, became indebted to Hill, Fontaine & Co., the appellees, in 
the sum of $840. To secure this debt, P. H. Rogers, for the firm 
{Atkinson acquiescing), executed to appellees an instrument convey- 
ing to the latter their entire stock of goods and giving them imme- 
diate possession, with the power to sell the same, until a sufficient 
amount had been realized from the goods to pay off this indebted- 
ness, when the residue of the property was to be turned over to 
Rogers & Atkinson. In accordance with this instrument, S. J. 
Johnson, as appellees’ agent, took possession for them, and appointed 
togers and J. A. Mosely to sell the goods. Immediately after- 
wards, S. R. Stiles, sheriff of Red River county, levied upon and 
, seized the goods by virtue of an attachment issued out of the dis- 
trict court of Red River county against Rogers & Atkinson, and 
sold the same under an order of sale from the judge of that court. 
The value of the goods seized was $2,000. Appellees brought this 
suit against Stiles, the sheriff, and the sureties on his official bond, 
for damages for wrongful attachment of goods, and recovered a 
judgment for the amount of their debt, with costs. 





Taylor & Chambers, for appellants. 


Dudley & McDonald and Sims & McDonald, for appellees. 
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Srayron, Associate Jusrice.— The instrument through which 


‘Hill, Fontaine & Co. claim to have acquired rights does not bear 


on its face any evidence whatever that it was intended to operate 
as an assignment for the benefit of creditors under the act of March 
24, 1879. 

On the contrary, it purports to be just what it is, a mortgage 
with power to sell given to secure a debt which its makers, Rogers 
& Atkinson, owed to the appellees, and it carried with it al! the in- 
cidents of such a mortgage, whether expressed or not. 

In La Belle Wagon Works v. Tidball, Van Zandt & Co., 59 Tex., 
292, it was held that the act of March 24, 1879, in no manner inter- 
fered with the long recognized right of a debtor to give preferences 
to one or more creditors; and that the sole prohibition to the giving 
of such preferences contained in that act related to preferences 
attempted to be given in assignments made under its provisions; 
and we see no reason to doubt the correctness of the conclusion 
reached in that cause. : 

There is nothing on the face of the mortgage which would have 
authorized the court below to hold it void. 

That the instrument contained a provision that the residue of the 
property mortgaged, remaining after a sufficiency thereof had been 
sold to pay the debt due to appellees, and the necessary costs of 
care and sale, should be returned to the makers of the mortgage or 
to such person as they should direct, in no way impaired its validity ; 
for in the absence of such a provision the law would compel the 
restoration to the mortgagors of any part of the mortgaged prop- 
erty remaining in the hands of the mortgagees after their debt and 
proper charges were paid. 

The property mortgaged seems to have exceeded in value the sum 
due to the mortgagees, and the whole property may have been sub- 
ject to attachment, in order that any excess after paying the debt 
due to appellees, and proper charges, might be subjected to the pay- 
ment of the debt for which the attachment was made; but as 
Rogers & Atkinson were not entitled to the possession of the 
property, as against the appellees, it should not have been taken 
from their possession unless their debt was first patd; but the levy 
should have been made in accordance with the provisions contained 
in arts. 167, 2292, 2296, R. S. 

This was not done; but the mortgaged property was taken from 
the possession of those entitled to hold it until their debt and proper 
charges were paid, and was subsequently sold under an order of 
court in which the cause in which the attachment was issued was 
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pending. The appellees were not bound to follow the mortgaged 
property, but might, as they did, proceed directly against the sheriff 
and the sureties on his official bond. 

The persons who made the indemnity bond to the sheriff might 
have been made parties to the suit and their liability to the sheriff 
have been determined; but it certainly rested on him to take such 
steps as would bring them before the court promptly, that the cause 
of the appellees should not be delayed. 

No steps were taken to do this, further than by the answer to ask 
that they be made parties. No objection was made, so far as the 
record shows, to proceeding with the cause without such parties; but 
if it had been made, the court would have properly disregarded it, 
for the want of such parties would not have furnished any sufficient 
reason for delaying the trial of the cause. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 18, 1884.] 





CO. W. Beeman v. Jester Bros. 
(Case No. 1771.) 


1, Evipence.— Incorrect entries in the books of the county treasurer’s office, 
kept by a member of a banking firm, are not admissible to show that the 
books of the bank are inaccurate; and particularly will this be the case 
when each set of books is kept by a different person, 

2, PRACTICE IN DISTRICT COURT — BILL OF EXCEPTIONS.—A party bringing up 
by bill of exception a ruling of the court below excluding evidence, must 
plainly show the nature of the evidence proposed to be introduced in order 
that its admissibility may be determined, 

8. SamE.— See statement of the case for a bill of exceptions which did not com- 
ply with the rule. 


Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

C. W. Beeman was a cattle-dealer in Navarro county in 1882. 
He had a regular bank account with Jester Bros, appellants, bank- 
ers, at Corsicana, during the year. His deposits consisted in drafts 
drawn by him on his commission merchants, Campbell, Lancaster 
& Co., of East St. Louis, Ill., collected through Jester Bros., or dis- 
counted by them. 

©. W. Beeman, on the 28th of November, 1883, instituted suit 
against Jester Bros., complaining that on the 15th day of July, 
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1882, he deposited with defendants his draft on Campbell, Lancaster 
& Co. for collection for the sum of $1,700; that defendants collected 
the draft but failed to account to him for $908.50 of the proceeds of 
the draft. That his account was credited with only $791.50 of the 
amount of the draft. 

Plaintiff further charged in his petition that he deposited a note 
with defendants for safe keeping, which they refused to return to 
him, or to account to him for the value of the same. The note was 
for $234.78, with interest at eight per cent. from the 31st January, 
1880. 

The defendants answered, denying generally, and specially that 
they purchased the draft on Campbell, Lancaster & Co. from plaint- 
iff, and purchased also the note, and reconvened for damages for 
$5,000 for slander. 

A trial was had on the 29th day of July, 1884, resulting in a ver- 
dict and judgment for the defendant. 

The bill of exceptions commented on in the opinion was as fol- 
lows: “Be it remembered, that on the trial of the above entitled 
cause, the defendants having first introduced their books of ac- 
count and testified to the correctness thereof, the plaintiff offered to 
prove by Sam W. Hamilton and Sam Hamilton, Sr., that in their 
several accounts with the defendants, and about the same time that 
plaintiff claims an error in his account, a deficit occurred, and after 
long delay defendants admitted the same to be short, and since the 
progress of this trial proposed to restore the deficit, to which coun- 
sel for the defendant objected for the following reasons, viz.: That 
the accounts of the witnesses were in no wise connected with the 
complaint and the evidence is irrelevant.” 

The following was added by the court: “ The above proposed evi- 
dence was ruled out by the court on the further ground that an in- 
dividual instance of error, unless connected with the case, is not 
admissible to rebut evidence of general correctness of account 
books as kept by the bank, and the court having sustained the ob- 
jections, the plaintiff excepted to said ruling and herewith tenders,” 
ete. 


Frost, Barry & Lee, for appellant. 
Simkins, Simkins & Neblett, for appellees. 


Wie, Curer Justice.— The court did not err in excluding the 
books of the county treasurer offered in evidence to show that 
Jester Bros. did not keep their bank books correctly. 
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The books of the county treasurer were kept by L. L. Jester, and 
4 the books of Jester Bros. were kept by Terry Miller. The fact that 
I. lL. Jester was an incorrect and unreliable accountant did not 
tend to prove that he had not in his employ a book-keeper perfectly 
competent in every respect. The evidence was therefore subject to 
the objections for which it was excluded. 

As to whether or not there was error in not admitting the testi- 
mony of the two Hamiltons, we are unable to decide for want of a 
bill of exceptions that sets forth with sufficient certainty the facts 
to which they were expected to testify. The bill states that they 
were offered to prove that, in their several accounts with Jester 
Bros., about the same time plaintiff claimed an error in his account, 
a deficit occurred, and after long delay Jester Bros. admitted the 
same to be short, and, since the progress of the trial, proposed to 
restore the deficit. Weare not informed of the nature or amount 
of the deficit, or anything about it. It may have been unimpor- 
tant from the smallness of the amount, or it may have arisen from 
the miscalculation of interest or a mistake in adding up the column 
of the account, or from other like causes which would not tend in 
the least to show that the books of Jester Bros. were not honestly 
kept. We are left altogether to conjecture what kind of an error 
was found in the accounts of the witnesses. 

A party bringing up for revision a ruling of the court below ex-. 
cluding evidence must lay clearly before us in a bill of exceptions. 
the nature of the evidence he proposed to introduce. It must be- 
plainly shown that it does not consist of facts which were irrelevant# 
or unimportant, and not leave us to presume that they were other-- 
wise by putting upon the evidence a construction that would render. 
its exclusion error, when a construction might be placed upon it that. 
would justify the ruling of the court. 

We think the bill of exceptions does not conform to this rule, and” 
we cannot well resort to presumptions in order to reverse the action 
of the district judge when it is right if a construction of which the 
evidence is susceptible is applied to it. The judgment is affirmed. 





ws AFFIRMED, ‘ 
[Opinion delivered November 19, 1884.] 
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C. M. Pearre & Co. v. J. W. Hawers. 
(Case No. 1749.) 


1, ATTACHMENT — AFFIDAVIT DEFECTIVE.— An affidavit for attachment alleged 
‘that defendants aforesaid have secreted their property for the purpose of 
defrauding their creditors, and that they (defendants) have disposed of their 
property with intent to defraud their creditors.” Such affidavit was held 
defective, because it charges two inconsistent grounds for attachment. 

2. SAME—STATUTORY WORDS DISCUSSED — DEFINITION OF WoRDS.— The statu- 
tory words “secrete,” ‘‘ dispose,” and ‘‘ transfer,” discussed and defined. 

8. SAME — CasEs cCITED.— As to the definition of these words, Hopkins v. Nich- 
ols, 22 Tex., 206; Culbertson v. Cabeen, 29 Tex., 247; Carpenter v. Pridgen, 
40 Tex., 34, cited and discussed. 


Arprat from Hunt. Tried below before the Hon. T. D. Mont- 
rose, Special Judge. 

C. M. Pearre & Co., appellants, sued J. W. Hawkins, appellee, 
for money due on an account, and on the same day sued out an 
attachment. Appellants stated in their affidavit that the ground 
for this last proceeding was, “that defendants had secreted their 
property for the purpose of defrauding their creditors, and that they 
(defendants) had disposed of their property with the intent to defraud 
their creditors.” Upon the trial below, appellants obtained a judg- 
ment for their debt against appellee, but their attachment pro- 
ceedings were quashed, because the allegations in the affidavit for 
attachment, above set forth, were inconsistent. From that judg- 
ment of the court an appeal was taken. 


EF. W. Terhune, for appellants, as to the sufficiency of the attach- 
ment, cited: Dunnenbaum vw. Schram, 59 Tex., 252; Blum vw. Davis, 
56 Tex., 427; Carpenter v. Pridgen, 40 Tex., 34; R.S., sec. 3, p. 718. 


Matthews & Neyland and W. C. Jones, for appellee. 


Srayron, Assocrate Justice.— It becomes unnecessary, in the view 
taken of one question presented, to consider any other. 

The affidavit for attachment alleged “that defendants aforesaid 
have secreted their property for the purpose of defrauding their 
creditors, and that they, defendants, have disposed of their property 
with intent to defraud their creditors.” 

A motion to quash the attachment was.filed, and one of the 
grounds on which this was sought was: “ Because the aflidavit for 
attachment charges two inconsistent and contradictory grounds for 
said attachment, and said affidavit is therefore indefinite as to the 
‘true grounds for which the same is sought.” 
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The motion was sustained, and this is assigned as error. 

That two or more grounds for attachment are set forth in an affi- 
davit is unimportant, unless from the manner of statement the real 
ground is rendered uncertain, either by the manner in which the 
several grounds are connected, or by the statement of two or more 
grounds which are within themselves inconsistent. 

In the case before us the two grounds for attachment are stated 
cumulatively, and if one of them be true it matters not that the 
other be untrue. 

If, however, two grounds entirely inconsistent the one with the 
other, be stated, it is as though no ground at all be stated, or at 
least the matter is left in such state of uncertainty as is wholly inad- 
missible, and insufficient for the information of the officer who is 
called on to issue a writ, before judgment, by which property is 
to be taken from the possession of its owner. 

The Revised Statutes give several grounds for attachment not 
given before their enactment, and in some instances words and 
clauses have been inserted which were not before found in the statute. 

That a person has secreted his property for the purpose of de- 
frauding his creditors was a ground for attachment under the 
former, as it is under the Revised Statutes. Pasch. Dig., 142; 
R. S., 152. 

In the cases of Hopkins v. Nichols, 22 Tex., 206; Culbertson ». 
Cabeen, 29 Tex., 247; and Carpenter v. Pridgen, 40 Tex., 34, the 
word secrete, as used in the attachment law, was held to mean “to 
hide, to put it where the officer of the law will probably not be able 
to find it.” Mr. Webster thus defines the word: “To hide, to con- 
ceal, to remove from the observation or the knowledge of others, as 
to secrete stolen goods.” We have nodoubt that this is the sense in 
which the word is used in the statute. The word seems to carry 
with it the further idea that the thing secreted, although not open 
to the view of others, is still possessed or owned by the person by 
whom secreted. 

It certainly does not convey the idea that the title or right to the 
thing possessed or owned is in any respect affected by the fact that 
it has been hidden from the view or knowledge of other persons. 

“That he has disposed of his property, in whole or in part, with 
intent to defraud his creditors,” was not in the same language made 
a ground for attachment under the former statute. 

The nearest approach in meaning to the ground for attachment 
above quoted, found in the former statute, is in that clause which 
declared that an attachment might be issued when an affidavit was 
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made charging that the defendant “has transferred . . . his 
property for the purpose of defrauding his creditors.” 

In the case of Hopkins v. Nichols, the word “transfer” was de- 
fined, and it was held that the transfer of property and the se- 
creting of property presented separate and distinct grounds for 
attachment, and not different phases of one ground. 

The court said: “To transfer :property, within the meaning of 
the statute, is to place it in the hands of another, under pretense of 
title. To secrete property, within the meaning of the statute, is to 
hide it, to put it where the officer of the law will not probably be 
able to find it. These two acts can in no sense be considered as 
phases of the same general fact.” The same was held in Culbert- 
son v. Cabeen, 29 Tex., 253. In the cases referred to, however, the 
separate grounds for an attachment were disjunctively connected. 

In the case of Carpenter v. Pridgen, 40 Tex., 33, the affidavit 
stated that the defendants “are about to transfer their property, 
or dispose of the same, for the purpose of defrauding their credit- 
ors,” etc., and it was said that the word “dispose,” when used in 
relation to property, has a broader signification than the word 
“transfer” or the word “secrete.” 

That this is true we think there can be no doubt; but as the word 
“transfer” is omitted in the present statute, and the word “ dis- 
pose” is inserted where it formerly stood, it is obvious that it was 
intended by the latter word to reach all such cases as could have 
been reached by the former statute, which contained the word “ trans- 
fer,” and .any others which might be reached by the ordinary or 
legal meaning of the word “ dispose,” when considered in reference 
to an appropriation of property, by the owner, in such way as to 
defraud his creditors, or that the word substituted was used in the 
same sense as the word “transfer.” 

If used in the latter sense only, the two grounds set out in the 
affidavit are inconsistent. 

The one carrying with it the idea that the property in fact, as 
well as in form, is still owned and possessed by the debtor, and is 
only withheld from the process sued out by the creditor by the fact 
that it is hidden or concealed from the view or knowledge of the 
creditor, the olficer and all other persons than the debtor, or those 
who are in his confidence. It is the hiding of. the thing. 

The other conveys the idea that by the act of the debtor his title 
to the thing has been so divested as to operate a fraud on the cred- 
itor, even though the thing be not hidden. It relates to the title of 
the thing transferred. 
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It may have been thought by the legislature that the word 
“transfer” could be applied only to “an act or transaction by which 
the property of one person is by him vested in another.” This, with- 
out the use of some qualifying word, is the legal meaning of the 
term. Abbott’s Dictionary; Bouvier’s Dictionary; Webster. 

It may have been thought necessary to use a word of broader 
signification, in order to embrace every conceivable form of appro- 
priation of property in actual ownership or otherwise to another 
by a debtor, with intent to defraud creditors, by an act which gives 
or purports to give to another a general or qualified ownership, or 
right in or to the thing in question. 

The word “dispose” is thus defined by Mr. Abbott: “To dispose 
of property is to alienate it; assign it toa use; bestow it; direct its 
ownership.” 

Mr. Webster defines the primary meaning of the words, “To dis- 
pose of,” as follows: “To part with; to sell; to alienate; as, the 
man has disposed of his house.” 

We have no doubt that these definitions embrace both the popu- 
lar and legal significations of the word “dispose,” when used in 
connection with property, as it is in the attachment law. 

If the word is used in the statute in any of these senses, it gives 
to the clause of the statute in which it is found a meaning incon- 
sistent with that in which the word “secrete” is found; they do 
not present phases of the same fact or act; nor is the existence of 
the one ground compatible with the existence of the other. If the 
debtor has disposed of his property, he has nothing which he can 
secrete and thereby defraud his creditor. 

If he has only secreted his property he has not disposed of it. 

That a person may, by a fraudulent conveyance, becloud the title 
to his property as affects creditors, and thereby, in a certain sense, 
secrete it, is true; but that would be to secrete the tithe or render 
uncertain the ownership, and not to secrete the property, and would 
be, within the meaning of the law, to disposé of his property. 

We are of the opinion that the court below did not err in holding 
that the two grounds for attachment set out in the affidavit were 
inconsistent, and that this rendered the application so uncertain as 
to require the writ to be quashed. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered November 18, 1884.] 
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Mary A. anv J. E. Hotimesworrsa v. Samvet C. Davis er At. 
(Case No. 1652.) 


1, EXECUTION AGAINST SURVIVOR IN COMMUNITY.— Upon a judgment against 
the survivor in community for a community debt, execution can issue to be 
levied on the community estate; and this whether the execution be so di- 
rected or not. Citing Carter v. Conner, 60 Tex., 52. 

2. JUDGMENT — PROBATE MATTERS.— A judgment rendered by a court of compe- 
tent jurisdiction against the widow, she being the survivor in community, 
for a community debt, on pleadings asking that the community property be 
made subject to its payment, is in effect a judgment against the survivor of 
the marital partnership (she being also legatee under the will), to be levied 
of the firm estate in her possession. If the property be in the hands of an 
administrator, it could only be reached after the claim was accepted by the 
administrator and approved by the county court. Citing Moke v. Brackett, 
28 Tex., 443, and Tucker v. Brackett, id., 337. 

8. Same.— On the granting of letters of administration to a third party, the 
wife’s control over the con:munity estate ceases, and the estate passes under 
the jurisdiction of the county court for administration and settlement; 
along with it also passes the liability for all debts that are a charge on such 

; estate. 

4. JUDGMENT.— A creditor is entitled to have a judgment obtained against a 
survivor in community established against the community estate in the 
hands of a subsequent administrator. To do this the judgment should be 
presented for approval and allowance to the administrator, and to the county 
court, to be paid out of the community estate. 


Aprprat from Johnson. Tried below before the Hon. Jo Abbott. 

This was an appeal from a judgment of the =F court of John- 
son county, May term, 1883, allowing a claim of S. C. Davis & Co., 
appellees, against the estate of S. P. “Hollingsworth, Sa ised. 

In December, 1879, S. P. Hollingsworth, a resident of Johnson 
county, died, having made his will, by which he gave to M. A. Hol- 
lingsworth his entire estate. 

On the P6th of May, 1880, she presented the will to the county 
court of Johnson county, and after due process, etc., it was pro- 
bated. 

No administration was taken out by M. A. Hollingsworth. 

On the 17th of July, 1882, in term time, administration with the 
will annexed was granted to D. T. Bledsoe upon the estate of S. P. 
Hollingsworth, deceased. 

Sam’! C. Davis & Co. filed as a claim against the estate of S. P. 
Hoilingsworth, in the county court of Johnson county, a decree of 
the circuit court of the United States at Dallas, Texas, rendered at 
the December term, 1881, in favor of Sam’! C. Davis & Co., against 
M. A. Hollingsworth, for $1,096, with interest. 
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The appellants contested this decree as a claim against the ad- 
ministrator of 8. P. Hollingsworth, and upon issue made and trial 
thereof the county court decided that it was a valid claim against 
the estate of S. P. Hollingsworth. Thereupon an appeal was taken by 
contestants to the district court, which established the claim against 
the estate of S. P. Hollingsworth in the hands of the administrator. 

The judgment of the district court was as follows: “It is there- 
fore considered by the court that the decree of the United States 
circuit court, northern district of Texas, numbered and styled as 
follows: No. 8, chancery. Samuel C. Davis & Co. v. Martha A. 
Hollingsworth, for the sum of one thousand and ninety-six dollars, 
dated January 28, 1882, with ten per cent. interest from date, be 
and the same is established as a valid claim in favor of said Samuel OC. 
Davis & Co., and against the estate of the said 8. P. Hollingsworth, 
for the sum of one thousand and ninety-six dollars, with interest 
thereon from the 28th day of January, 1882, at the rate of ten per 
cent. per annum, to be paid in due course of administration,” and 
judgment for costs against M. A. and J. E. Hollingsworth, and execu- 
tion therefor upon the trial in the district court. Samuel C. Davis 
& Co. offered in evidence certified copies of the record in the circuit 
court of the United States at Dallas, Texas, in the case of Samuel 
C. Davis & Co. v. M. A. Hollingsworth, consisting of bill in chan- 
cery by Davis & Co., complainant, against M. A. Hollingsworth, 
filed May 19, 1880; the answer of M. A. Hollingsworth, and the 
final decree of the court in favor of the complainants and against 
defendant M. A. Hollingsworth. 

The certificates of the record were in proper form, and there was 
no objection on that account; but contestants objected to the decree 

and to the pleadings in said transcript of Samuel C. Davis & Co. v. 
M. A. Hollingsworth, and to each separately, as evidence against 
the administrator i in this case, and moved the court to exclude the 
same as incompetent and illegal. The motion to exclude which was 
overruled, the transcript read in evidence, and defendants thereupon 
filed their bills of exceptions. 


Other facts regarding the character of the estate appear in the 
opinion. 


White & White and De Berry & Smith, for appellants. 
Lt. D. Coughanour, for appellees. 


Wixi, Curr Justice.— The claim allowed and approved against 
the estate of 8. P. Hollingsworth, deceased, by the judgment of the 
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court below, was a decree rendered in the circuit court of the United 
States for the northern district of Texas, in favor of Samuel ©. 
Davis & Co., and against the appellee, Mrs. Mary C. Hollingsworth. 
It is evident from the proceedings had in the United States court, 
terminating in the above judgment, that this decree was intended 
to bind the community property of 8. P. and Mary A. Hollings. 
worth, and to be satisfied by a levy upon their common estate in the 
hands of the survivor. The bill, the answer and the replies of Mrs. 
H. to the interrogatories accompanying the bill show that she and 
her husband were possessed at the time of his death of a large 
amount of community property, and it was against this property 
that the judgment of the court appears to have been asked. The 
prayer of the bill was for a judgment against Mrs. Hollingsworth 
and for such otlier relief as the complainant’s case required. The 
decree grants a recovery for the fall amount claimed against Mrs. 
H., and awards execution against the property of the decedent in 
her hands, as well as against her own property. Upon a judgment 
against the survivor in community for a community debt, execution 
can issue to be levied of the common estate, whether the execution 
be so directed or. not. Carter v. Conner, 60 Tex., 52. 

The provision in the decree as to the levy of the execution was 
therefore superfluous for the purposes of a judgment against com- 
munity property in the hands of the survivor. But we do not think 
that it by any means changes the character of the decree. All the 
property which came into Mrs. H.’s possession upon the death of 
her husband seems to have been community property, and there is no 
allegation or proof on either side that she either received any other 
from the deceased or possessed any other property except such as 
came to her as survivor in community and legatee under S. P. Hol- 
lingsworth’s will. 

The decree was, therefore, in effect a judgment against Mrs. H. 
as survivor of the marital partnership and legatee of her deceased 
husband, to be levied of the firm estate in her possession. 

‘It was, in any event, a judgment for which that estate was liable, 
even if we so construe it as to render her individual property also 
subject to its satisfaction. 

Upon the granting of letters of administration on the estate of 
S. P. Hollingsworth, the wife’s control over the community prop- 
erty ceased, and the estate passed under the jurisdiction of the 
county court for administration and settlement. Moke wv. Brackett, 
28 Tex., 443; Tucker v. Brackett, id., 337. 

Along with this property passed also its liability for the debts 
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which were a charge upon it. These were to be enforced not as 
they would have been whilst the estate was in the hands of the sur- 
vivor by execution, but in due course of administration as in other 
cases. “The judgment being a debt for which the community prop- 
erty was liable, was in every respect a claim against the estate of 8. 
r. Hollingsw orth as that estate passed to the administrator upon 
the grant “of letters to him by the county court. Whilst this prop- 
erty was in the hands of the survivor the judgment might have been 
enforced by execution. In the hands of the administrator it could 
not be reached except in accordance with the rules prescribed for 
the collection of claims against the estate of a deceased person. It 
was required that it should be accepted by the administrator and 
approved by the county court before it was entitled to payment out 
of the assets of the estate. 

These views are sustained by the cases of Tucker v. Brackett and 
Moke v. Brackett, already cited, and especially by the latter. It 
was there held that upon the grant of letters of administration upon 
the estate of a deceased husband, the wife’s control over the com- 
munity property as survivor ceased, and the estate passed to the 
county court for administration. 

The wife having sought to enjoin a judgment obtained against 
her as survivor, and having subsequently administered upon the 
estate of her deceased husband, the creditor was allowed to set up 
in his answer to the injunction suit the validity of the judgment, 
and have it established as a claim against the estate of the deceased. 
This was on the principle that the district court, having jurisdiction 
of the cause for the purpose of granting the relief sought, could 
dispose of the whole case and dispense equity to the creditors as 
well as to the parties seeking the injunction. This was in effect to 
hold that the creditor was entitled to have a judgment obtained 
against a survivor in community established against the community 
estate in the hands of a subsequent administrator. The proper 
method of doing this in the present case was to seek an allowance 
and approval of the claim from the administrator and county court, 
and the court correctly decided that the present claim was entitled 
to be thus established. 

The judgment, however, was a debt against the community estate 
alone, and not against the estate generally of the decedent. It does 
not appear that any other kind of property had come to the hands 
of the administrator up to the time the claim was presented to him. 
But this does not alter the principle, and other property not liable 
to the debt may come into his possession hereafter. The claim 
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should have been allowed and approved, to be paid out of the com- 7 
munity property in due course of administration. As the allowance 7 
was not thus festricted, the judgment must be reversed and the ; 
cause remanded to the court below with instructions to remand the 
cause to the county court, directing said court to approve the said 
; claim payable out of the community property of S. P. and M. A, 
Hollingsworth in due course of administration. 
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REVERSED AND REMANDED. 


[Opinion delivered November 18, 1884.] 





Texas & Paciric R’y Co. v. J. R. Bonn 
(Case No. 1718.) 


1. RAILWAY PASSENGER.— The strict rule which authorizes the conductor ona 
railway train to eject therefrom a passenger who refuses to pay his fare is 
confined to wilful violators of the contract. It does not apply where a pas- 
senger tenders as his fare the sum he has been accustomed to pay on the 
same road, and who does not wilfully refuse to pay the full fare demanded 
of him by the conductor. 

2. SaME.— A railway conductor cannot act on the assumption that an apparent . 
unwillingness to pay the regular passenger fare on the railway is an abso- 
lute and wilful refusal to pay fare, and thereupon put the passenger off the 
train. Though the passenger, under a mistake as to the proper amount 
‘which should be paid, declines to pay the amount of fare demanded, yet 

time should be allowed him to tender and pay after taking steps to stop the 

train to put him off, where he does not wilfully persist in his refusal. 





















Aprprat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

Plaintiff brought suit to recover damages for being ejected from 
defendant’s train, and alleged that on the 28th day of October, 1883, 
he entered defendant’s train at Elmo to be carried to Terrell; that 
after going about a mile, defendant, after receiving from him twenty 
cents, a part of the fare, declined to receive any further sum for 
such fare,— though the same was tendered to the conductor,— and 
with force and violence ejected him from the train at a point other 
than the usual stopping place, thus compelling-him to walk a dis- 
tance of six miles, whereby he was greatly injured in his person, 
feelings and estate; that this ejection was done in the presence of a 
large number of people, and in an insulting, rude, wanton and mali- 
cious manner, and that defendant ratified the said acts of its con- 
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ductor, although it well knew that he was a person of turbulent, 
quarrelsome and oppressive disposition, and disposed to insult, abuse 
and oppress passengers, and unfit to be a conductor of a passenger 
train. 

In a trial amendment plaintiff alieged, in substance, that after 
getting on the train he paid the conductor twenty cents, which was 
the regular fare between said points where the passenger had a 
ticket; that the conductor accepted the twenty cents and then de- 
manded ten cents more, which he claimed was due as additional 
fare when the passenger had no ticket; that in compliance with 
such demand plaintiff tendered the conductor the additional ten 
cents, which made the fare four cents per mile from Elmo to Terrell, 
but the conductor then refused to receive it, and ejected him from 
the train as aforesaid. 

Defendant pleaded, in substance, that if plaintiff was ejected 
from defendant’s train it was because he had no ticket entitling him 
to ride on defendant’s train, and because he refused to pay the 
amount of fare prescribed by defendant and allowed by law. 

Verdict in plaintiff’s favor for $154, on which judgment was ren- 
dered. 


Leake & Henry, for appellant, on the proposition that the offer to 
pay fare comes too late after a refusal to pay, and steps are taken to 
eject the passenger, cited: Stone v. Chicago & Northwestern R. 
Co., 47 Ia., 82 (29 Am. Rep., 458); Hoffbauer ». Delhi & North- 

| , 
western R. Co., 52 Ia., 342 (35 Am. Rep., 378); Keeley v. Boston & 
b | me 
Maine R. Co., 67 Me., 163; Skillman v. Cincinnati 8S. & C. R. Co., 13 
; ’ 
Am. & Eng. R. R. Cas., 31; Downs v. N. Y. & N. H. R. Co., 36 
Conn., 287; McLure wv. Philadelphia, etc., R. Co., 34 Md., 532; Chi- 
cago, ete., R. Co. ». Herring, 57 IIll., 59; Swan v. Manchester & 

= at 5? 

Lawrence R. Co., Ames’ Eng. R. Cas., 327; Toledo, etc., R. Oo. v. 
Wright, 11 Gen. Law Journal, p. 47. 


Manion & Adams and J. O. Terrell, for appellee. 


Witur, Cnr Justice.— The first proposition of appellant under 
his second assignment of error, viz.: when the fare is paid on the 
train, a railroad company has the right to charge four cents per 
inile, is not questioned on the part of appellee’s counsel. 

The second proposition, which brings in question the refusal of 
the court to give a special charge asked by counsel for appellant, 
presents the only point of any importance in this case. The charge 
asked was as follows: 
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“That if they find from the evidence that the regular fare be- 
tween Elmo and Terrell was thirty cents when paid on the train, 
and that this was known to plaintiff on the day he was ejected from 
defendant’s train, and further find that the plaintiff only offered to 
pay twenty cents for such fare, when applied to by the conductor, 
and showed an unwillingness to pay the regular fare of thirty cents, 
and told the conductor that he had better put him off, and that there. 
upon the conductor pulled the rope to stop the train, before he was 
aware that plaintiff had proposed: to pay the extra ten cents, and 
that at the time the tender of the extra fare was made (the train) 
had come to a halt, or was stopping at the instance of the conductor, 
then the plaintiff had no legal right to tender said extra ten cents 
and continue his journey after he had shown such unwillingness to 
pay said extra fare, and after he had told the conductor to stop his 
train and put him off; that it is too late to offer to pay fare after 
the conductor has taken steps to stop the train where a passenger 
has refused to pay full fare.” 

It will be observed that this charge, taken as a whole, makes the 
unwillingness of a passenger to pay regular fare, coupled with the 
remark that the conductor had better put him off, amount to a re 
fusal to pay his passage money. It further gives the railroad com- 
pany the right to eject the passenger, under such circumstances, even 
if he offers to pay before the train halts, provided the conductor has 
taken steps for stopping it. 

Tt is undoubtedly a general principle that “a wilful refusal to pay 
the proper fare justifies expulsion from the train.” Thom. on Car, 
p. 640. . The authorities seem to hold, also, that “after a person has 
refused to pay his fare, and is being put off the train, he acquires no 
right to passage by then tendering the fare demanded.” Id.; 
O’Brien v. Bos. & War. R. R. Co., 15 Gray, 20; Hoffbauer v. D. & 
N. W. R. R. Co., 52 Lowa, 342. To bring a case within these prin- 
ciples there must be a wilful, or at least a positive, refusal to pay 
proper fare, or in other words a boarding or remaining upon the 
train with the intention of defrauding the company or resisting de 
mands for the payment of fare. Thom. on Car., p. 640. 

The distinction between such a case and the present is very ap- 
parent. Bond did not enter the car with, intent to defraud the 
company or resist its demands for full pay. Ile went aboard of it 
expecting that he would be taken to Terrell for twenty cents, paid to 
the conductor as usual. He tendered that amount to the conductor 
in charge — with whom he had never traveled before —and upon 
being required to pay ten cents more, told the conductor that he 
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had never been required to pay this additional amount, and when 
informed that the charge was four cents per mile when paid on the 
train, objected to paying it, and told the conductor, good humoredly, 
if he would stop the train he would get off. This was a mere dis- 
cussion between the parties, in which Bond was endeavoring to per- 
suade the conductor to allow him to make the journey for twenty 
cents, and the conductor was attempting to convince Bond that he 
could not do so, but must have the full fare required when paid on 
the train. It was just such a discussion as is liable to take place 
frequently between a conductor and a passenger. It may arise as 
to the validity of a ticket, or the time when it expired, or upon like 
subjects, in which the conductor is expected to see and know the 
difference between an attempt to impose upon him, and a mere mis- 
take of facts on the part of a passenger. The present conductor 
should have known from the character of his discussion with Bond the 
false impression as to what he would have to pay under which the 
latter boarded the train, and the good humored manner in which he 
asked to be put off, and the small amount in controversy, and the 
great distance which Bond would have to walk if expelled from the 
cars; that he was no trespasser, and that he did not wilfully and 
would not persistently object‘to paying the fare exacted of him. He 
should have allowed him a reasonable time to consider as to paying 
the additional money, and not acted so hastily in pulling the bell and 
taking steps to eject the appellee from the cars. As he had acted 
thus hastily, and the appellee tendered the money immediately upon 
the rope being pulled — the first evidence he had that the conductor 
really intended to eject him,— the money should have been received 
and the appellee restored to his rights as a passenger. 

However corréct the general principles announced in the charge 
might have been — which we do not decide — the appeliant was not 
entitled to have them applied to the facts in evidence. 

The foundation upon which these principles rest, viz., that the 
passenger is a trespasser and is wilfully attempting to obtain passage 
upon the train in defiance of the rights of the company, does not 
exist in such a case. A mere discussion of the propriety of making 
such payment under the circumstances, and raising objections to the 
demand of the conductor, was not a positive refusal to pay the fare. 
The conductor, in hastily accepting it as such, acted without proper 
consideration, and should not have refused payment when it was 
offered him immediately upon his taking the first step towards stop- 
ping the train. If the court had given the charge as asked, he 
would have announced it as law, that any display of unwillingness 
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on the part of a person to pay money exacted as fare from him by 
the conductor, no matter what may have been the manner of that 
officer, nor what the character of the refusal, nor how pleasantly 
may have been the manner of making the suggestion as to putting 
the passenger off, would authorize his immediate expulsion, and cut 
him off from all right to continue on the train, no matter how soon 
thereafter he tendered his fare. We cannot accept this as law on 
general principles, and we know of no case in which it is sustained 
by the courts. 

We prefer the doctrine as laid down in Tennessee, viz.: That the 
strict rule is confined to wilful violations of contract upon proper 
demand. It will not apply when a passenger has boarded the train 
under an honest belief that he could pay his fare in a particular 
form, and the amount demanded is tendered while he is being ejected. 
Louisville, etc., R’y Co. v. Harris, 16 Am. & Eng. R’y Cas., 37: 

The same rule applies when the passenger is under an honest but 
mistaken belief that he could obtain passage for a certain sum, and 
a greater rate is required of him. 

It does not matter that the law allows a greater charge; it is 
enough that the passenger has been accustomed to travel for the 
amount he offers, or does not wilfully persist in paying less than the 
company rate when he is informed that he will be required to do 
so. Passengers are entitled to a reasonable time within which to 
comply with the conductor’s demands, and he has no right to con- 
clude that any apparent unwillingness so to do is an absolute and 
wilful refusal to accede tothem. See L., N. & Gt. S. R. R. Co. a, 
Guinan, 13 Am. & Eng. R’y Cas., 37. 

The necessities and conveniences of railway travel neither require 
nor justify such haste as was used by the conductor in the present 
ease, and as he allowed no sufficient time for making the tender 
after attempting to convince Bond that the additional ten cents 
should be paid, he should bave accepted it after taking steps towards 
stopping the train for the purpose of expelling the appellee. 

To hold differently would be to put the traveling public at the 
mercy of railroad employees, and subject passengers to inconvenience 
and damage, unless they yield implicitly to any demand, however 
unreasonable it might at first appear, provided it should in fact be 
lawful and proper. 

We think that under the facts of the case applic: ible to the charge 
it was correctly refused. 

As to the remaining assignment of error, it is sufficient to say that 
there is a conflict of testimony as to whether or not the conductor 
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saw the money when tendered. The plaintiff’s witnesses prove very 
conclusively that he had every opportunity of seeing it, if he did 
not. The plaintiff did all that he could to enable the conductor to 
see the money, and if it was not seen, the plaintiff should not suffer 
the consequences. 
The judgment is affirmed. 
AFFIRMED. 

[Opinion delivered November 21, 1884.] 





Tue Texas & Sr. Lous R’y Co. v. J. O. Ross & Co. 


(Case No. 1561.) 








1, PreapiInc — BILL OF PARTICULARS.—In a suit for work and labor, an ex- 
ception that the petition does not state the time and place of its perform- 
ance, and the person by whose direction it Was performed, is not well taken, 
where a bill of particulars attached to the petition, and made & part thereof, 
supplies by its entries the defect (Rule 19). 

2. PLeapinGc.— If the petition alleges that the work was done at the request of 


a defendant railway company, it is sufficient, and need not state evidence , 
of the fact by averring the name of the agent or servant of the company 
who contracted for or directed the work. 

8, EVIDENCE — ADMISSIONS. — It is immaterial that one suing on items of account 


for work and labor derived his information about the correctness of each 
item from books, memoranda and calculations of his employees, when it 


is shown that the defendant admitted the correctness of the items and 
accepted the work. 




















Arrest from Smith. 
Robertson. 

J. O. Ross & Co., composed of J. O. Ross and J. H. Burnett, were 
railroad builders and contractors, and during the fall of 1879 and 
until about July, 1880, were engaged as such, upon the road of, the 
Texas & St. Louis Railway Company, doing certain work, consisting 
of clearing, grubbing, grading, bridging, pite-driving and furnishing 
cross-ties, pile and bridge timbers, and they also did some extra 
work. On February 19, 1881, they filed this suit to recover from 
the company the sum of $23,865.09, consisting of $12,235.99, a bal- 
ance claimed on work performed by them, and $11,629.10 damages 
for breach of contract, and profits on work alleged to have been 
embraced in the contract, but which the company refused to permit 
them to do. The railway company demurred generally and spe- 
cially, and pleaded a full and final settlement of all the matters and 
things between the parties and payment in full of all amounts due. 


Tried below before the Hon. Jno. C. 
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A trial was had at the September term of Smith county district 
court, 1882, and the court in its charge, having withdrawn the items 
of damages for breach of contract and estimated profits on work 
not done from the consideration of the jury, they returned a ver- 
dict in favor of Ross & Co. for the sum of $10,054.16. A motion 
for a new trial was made, and on plaintiffs’ entering a remittitur for 
$1,819.25, the motion was overruled and the railway company gave 
notice of appeal. 


Whitaker & Bonner, for appellant, on the admission of evidence, 
cited: 1 Greenleaf, $$ 82, 84, 98,117 and 11 ); Wharton's Ev., $$ 141, 
238, 240, 245, 686, 678; Cole v. Dial, 8 Ten. 349; Townsend v, 
Coleman, 18 Tex., 420; S. C., 20 Tex., 820; U nderwood v. Parrott, 
2 Tex., 168; Burlesen v. Goodman, 32 Tex., 229; Kotwitz v. Wright, 
37 Tex., 8 


W. S. LZerndon, for appellees. 


Wir, Curer Justicr.— The special exceptions to the petition, 
made the subject of the first assignment of error, are not well taken, 
The vagueness in the petition, to which the fourth special exception 
is taken, consists in a failure to state the time and place of the per- 
formance of the work and the person by whose direction it was 
performed. Any defects as to the time and place of doing the work 
are supplied by the bill of particulars made part of the petition. 
Such exhibits are, by the rules prescribed for the district courts, at- 
tached and referred to in aid and explanation of the allegations of 
the petition. tule 19. They make more certain and definite what 
is properly alleged in a general manner in the ple: ading to which 
they are attached, and fix more accurately _ definitely the im- 
port of such allegations. Burks v. Watson, 48 Tex., 114. As to 
the failure to state by whose direction the work was performed, or 
what engineer allowed any item in the exhibit, an averment of 
either character would have been superfluous, and there was no ne 
cessity to use any particularity, whatever, in making the unneces- 
sary allegations. So the work was done at the express or implied 
request of the defendant company, the latter was liable for its value, 
and the plaintiffs were not bound to allege their evidence of that 
fact; and, if they did so, need not have stated it with any particu- 
larity. Plaintiffs were not allowed to recover on the McGreeny 
account; hence, there is no necessity of noticing the exception taken 
to the manner of stating it in the exhibit. 

The important point in the case arises under the bills of excep- 
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tions taken by the appellant to the action of the court refusing to 
strike out certain testimony of the witnesses Ross, Burnett and 
Holton. 

The objection taken to the testimony is that it is hearsay, and 
not facts within the knowledge of the witnesses. It would be a 
useless consumption of time to notice each item of evidence of each 
witness to which this objection is urged. It may be stated gen- 
erally that both Ross and Burnett admit on cross-examination that 
they derived some of their information as to quantity, measurement 
and value of a portion of the work done and materials furnished by 
plaintiffs from books and from the statements of other persons. But 
it is further to be remarked, that these facts so denied are stated by 
them to have been admitted by the defendant company. The wit- 
nesses, in saying that their information of the correctness of any 
jtem was derived from books, memoranda or calculations of their 
employees, meant the information by which they were enabled to 
know how much the company owed them for the particular item of 
work. They were satisfied of the correctness of this information, 
and upon it founded their claim to the item and included it in the 
bill. This might not of itself have proved the item upon the trial, 
but, when the company approved or admitted it, the plaintiffs were 
entitled to recover without respect to the manner in which they 
arrived at the particulars constituting the item. 

A merchant may make out his bill against a customer from in- 
formation derived from a salesman which had never been committed 
to writing, but which he is satisfied is correct. If approved by the 
debtor it cannot be objected to, because the merchant’s information 
as to the account was derived in such a way as not to be good evi- 
dence in court. 

The principal, if not the only, objection to Ross’ and Burnett’s 
testimony is, that they state their information as to some of the 
items was derived from memoranda and statements of others. But 
they also say that the work and material represented by the account 
was approved and accepted by the company’s chief engineer. Also 
that the entire work was so accepted, which, of course, includes the 
items to which the hearsay information was received. 

Burnett gives the particulars of the acceptance and approval by 
the engineer of a large number of the separate items to which the 
foregoing objection was taken. He also proves his individual knowl- 
edge of many of them, such as clearing, grubbing, etc. But apart 
from this, all that part of the bill upon which a recovery was had 


is included in the general acceptance of the engineer, the notice of 
VoL. LXII — 29 
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whose employment appears by the evidence to give him the power 
to bind the company by such approval. 

We think that counsel for appellant have misapprehended Hol- 
ton’s testimony. He states his positive knowledge of the clearing, 
grubbing and grading, having been present and gone over the w ork. 
He states that he was personally engaged in the pile-driving and 
bridging. In his answer to the eleventh cross-interrogatory he 
plainly meant to distinguish between the work he was personally 
engaged in doing and that which he merely saw performed by others 
In other words, his answer is as if he had said that “I know as to 
the pile-driving, etc., by having had personal superintendence of it; 
but I had no personal interest in the grubbing, clearing and grad- 
ing, and know as to that only by having been present and gone 
over it.” 

We think the objections to the evidence were properly overruled. 

The ninth assigned error is the only other one demanding our at- 
tention, and it suffices to say, as to that assignment, that there is 
enough in the evidence of J. H. Burnett to show that the state- 
ments of defendant’s witnesses, as to the settlement of accounts, is 
in conflict with his testimony. He states that the credits to which 
the defendant was entitled amountec to $10,682.42, and that this 
was all the money that had been paid upon the account. This 
amount, with the sum remitted added, makes about the amount of 
credits proved by vouchers. The witness Parramore speaks of the 
settlement between himself and Burnett in Minty’s office as being 
in full of all demands of Ross & Co. against the company; but 
Minty, who was present, understood it as a settlement under the 
written contract for work between Gilmer. and Big Sandy. Stephens’ 
testimony corroborates Minty. There isa conflict in the testimony 
of defendant’s own witnesses, and the jury were justified in finding 
that the amount claimed under the verbal contract was not included 
in the settlement. They find against the plaintiffs on the written 
contract, upon which the settlement occurred. There is no error in 
the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 21, 1884. ] 
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J. S. Perry er au. v. Crry or Rookpate. 
(Case No. 1651.) 


1, TAXATION —SCHOOL TAX— CASES APPROVED.— The power of a municipal 
corporation to collect a tax for school purposes, after having assumed con- 
trol of the schools, has been fully considered in the cases of City of Ft. 
Worth v. Davis, 57 Tex., 225; Dwyer v. Hackworth, id., 245. : 

2, SAME— PROPER QUESTION TO BE SUBMITTED.—The question submitted toa 
vote was: ‘Shall a tax of one-half of one per cent. be levied and collected 
to support the public free schools?” Held, that this question submitted the 
proposition correctly and in accordance with the statute. Vide General 
Laws 1881, p. 64. 

8. POWER OF LEGISLATURE — POLL TAX — MUNICIPAL CORPORATION.— Under the 
constitution the legislature has the power to authorize a municipal corpora- 
tion to levy a poll tax. 

4, SAME — AUTHORITIES CITED.— Blessing v. Galveston, 42 Tex., 659; Marshall 
v. Snediker, 25 Tex., 460; Burgess v. Pue, 2 Gill, 19; Smith v. Corp, of 
Aberdeen, 25 Miss., 461; Dillon on Mun. Corp., vol. 2, sec. 739, cited. 


Apprat from Milam. Tried below before the Hon. W. E. Collard. 
The appellants J.S. Perry and others, property holders in the 


city of Rockdale, filed their petition in the district court of Milam 
county against the appellees, the city of Rockdale and John Scott, 
its assessor and collector of taxes, to enjoin the collection by the city 
of a tax of one-half of one per cent., ad valorem, for public school 
purposes, one-fourth of one per cent. tax, ad valorem, for general 
revenue purposes, and $1 per capita poll tax, for the year 1883. 
They alleged that John Scott had levied upon certain real property 
described in the petition and belonging to them, and that the city 
of Rockdale claimed a lien on their real and personal property. 
They claimed that, under the constitution of 1876, the corporation 
of Rockdale had no right to levy and collect the school nor. the 
poll tax. Rev. Stats., art. 428. They also alleged that, under the 
constitution of 1876, the taxing power to be conferred by the legis- 
lature was limited, and did not authorize any poll tax for such cities 
and towns. 

Also that appellee claimed the right to levy and collect such 
school tax by virtue of an election held on the 5th day of Febru- 
ary, 1883, under the provisions of said article 4254, and that, at the 
election, the question which should have been submitted was: 
“Shall the city council of the city of Rockdale have power by or- 
dinance to annually levy and collect not exceeding one-half one per 
cent. (or any specific per cent., as the case may be), ad valorem tax 
for the support and maintenance of public free schools in said city?” 
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But that instead, the city council submitted to a vote the following 
question: “Shall a tax of one-half of one percent. be levied and 
collected to support the public free schools?” That the question so 
submitted was not the proper and legal question authorized by arti- 
cle 425a, and did not inform the property tax-payers of the purpose, 
object and intent of the election, nor of the power of the city 
council to be determined by the election. Appellees answered as 
follows: 

First. They excepted to all that part of the petition which sets 
up the unconstitutionality of article 425a, Revised Statutes, and 
averred that the statute providing for the /levy of a tax by a vote 
of two-thirds of those voting was not contrary to the constitution, 
and is constitutional. 

Second. They excepted to so much of the petition as alleged the 
poll tax unconstitutional, as authorized by the constitution. 


Fourth. They excepted to so much of the petition as alleged 
that the city council submitted the wrong question to be voted 
upon, because the petition showed upon its face the right question 


was submitted. 

Appellees in section 3 of their second amended original answer 
specially denied that the city of Rockdale had not by its own 
action been created or made a separate and independent school dis- 
trict, and alleged that about the year 1876 or 1877, and long before 
the question set out in petition was voted upon, the city assumed 
control of the public free schools within its limits, and had been 
constituted and created under the laws of the state, in a legal and 
proper manner, a separate and independent school district, and was 
when the question of taxation was submitted to a vote, and still 
was, a legal, separate and independent school district, referring to 
some affidavits attached, stating that the city of Rockdale, in the 
last of 1876 or the first of 1877, voted upon the question of assum- 
ing control of the ;ublic free schools in its limits, and that it carried 
the question almost unanimously. 

There were other pleadings by appellees, but for the purposes of 
the opinion they need not be given here. 

The injunction was, by judgment of the court, dissolved and 
modified to such extent as to permit the city council of Rockdale 
to levy and collect the tax of one-half of one per cent. for public 
school purposes from complainants by a legal and proper ordinance 
passed for the purpose. 

It further authorized the collection of the $1 poll tax, and the 
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one-fourth of one per cent. ad valorem, by legal and proper ordi- 
nance. 

To all the rulings and the judgment appellants, at the time, 
excepted and gave notice of appeal. 


Antony & Wilcow, for appellants, on the right of the city to levy 
the tax, cited: Const. 1876, art. VII, secs. 1-6; art. VIII, sees. 1, 3, 
9; art. XI, secs. 4, 6, 10; Burroughs on Taxation, 380; City of 
Fort Worth v. Davis, 57 Tex., 229-232; Jodon v. Brenham, 57 
Tex., 656; Cooley on Const. Lim., *33, *116 and notes. 





No briefs on file for appellee. 


Srayron, Assoorate Justice.— The question of the power of mu- 
nicipal corporations to collect a tax for the purpose of supporting 
public free schools, when they have assumed control of such schools 
in accordance with the provisions of the statute regulating that 
matter, was fully considered in the cases of the City of Fort Worth 
vw. Davis, 57 Tex., 225; and Dwyer v. Hackworth, 57 Tex., 245, 
And it was there held that such power existed when the provisions 
of the statute were complied with, and we regard these cases as 
decisive of the question. 

In this case the admitted facts show that the city of Rockdale had 
complied with the requirements of the statute in so far as to acquire 
the power to.levy the tax, except that it is contended that the 
proper question was not submitted to the vote of the people. 

The question submitted was: “ Shall a tax of one-half of one per 
cent. be levied and collected to support the public free schools?” 

The statute provides that “ The proposition submitted may be fon 
a tax not exceeding one-half of one per cent., or it may be for a spe 
cific per cent.” Gen’l Laws, 1881, p. 64. The question submitted 
was, Whether a tax of one-half of one per cent. should be levied; 
this was for a specific per cent., and was authorized by the last mem- 
ber of the clause above copied. 

The ogly other question necessary to be considered is: Has the 
legislature the power to authorize a municipal corporation to levy a 
poll tax? 

Article VIII, section 1, of the constitution, expressly gives to the 
legislature power to impose a poll tax. 

Article XI, section 4, provides that towns and cities of the class 
to which the city of Rockdale belongs “ may assess and collect an 
annual tax to defray the current expenses of their local government, 
but such tax shall never exceed, for any one year, one-fourth of one 
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per cent.” This evidently refers to an ad valorem tax, and was not 
intended to operate as a denial of power to collect other classes of 
taxes; for the same section recognizes the power of such cities and 
towns to collect other taxes, as does section 1 of article VIU, which 
to some extent limits the power. The power of a legislature, unless 
restricted by some constitutional provision, to delegate its power to 
municipal corporations, is thus stated by Mr. Dillon: “In the gen- 
eral power of the legislature, as well as in its power to create munic- 
ipal corporations, may be found the right to authorize them, when 
created, to impose or levy local rates, taxes and assessments upon their 
inhabitants, and upon all property within the limits of the designated 
taxing district, which is ordinarily co-extensive with the territorial 
limits of the municipality. Indeed, it is one of the distinguishing 
features of our municipal institutions, that local rates shall be locally 
imposed by those who have to pay them or bear their burden; and 
this power, from very early periods, has in the different states been 
constantly delegated to and exercised by the local authorities.” 2 
Dillon on Mun. Corp., sec. 739; Blessing v. City of Galveston, 42 
Tex., 659; City of Marshall v. Snediker, 25 Tex., 460; Burgess », 
Pue, 2 Gill, 19; Alexander e¢ a/. v. Mayor and C. C. of Baltimore, 5 
Gill, 389; Harrison v. Mayor and Council of Vicksburg, 3 8. & M, 
585; Smith ». Corporation of Aberdeen, 25 Miss., 461. 

In reference to cities of that class to which the city of Rockdale 
belongs, the legislature has declared that “The city council shall 
have power to levy and collect an annual poll tax, not to exceed $1, 
of every male inhabitant of said city over the age of twenty-one 
years (idiots and lunatics exce pted), who is a resident thereof at the 
time of such annual assessment.” RK. S., 428. 

This statute confers the power as fully as the legislature pos- 
sessed it. 

It was held, however, that the ordinance under which the several 
taxes sought to be enjoined were levied was invalid, and the court 
therefore modified the preliminary injunction granted,so as to enjoin 
the collection of the taxes levied under the insufficient or invalid 
ordinance, and left the city free, should it see proper to do so, to 
levy and collect, under valid ordinance, like taxes as those enjoined, 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 
[Opinion delivered November 21, 1884.] 
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(Case No. 1769.) 


1. EXECUTORY CONTRACT — PURCHASER — Lanp.— When a promissory note is 
given to secure the payment of the purchase money for land under an exec- 
utory contract, as between the parties and the assignee a lien on the land is 
acquired, and passes by the assignment of the note, but no further right to 
or interest in the land passes by the assignment. 

9, SAME— VENDOR AND VENDEE.— In such a case the title passes to the vendee 
only on the payment of the purchase money, and the transfer of the pur- 
chase money notes toa third person does not affect his interest, right or 
title to the land. The assignee of the note acquires by virtue of the assign- 
ment no title or possessory right to the land for which it was given. 

8. SamE.— The lien, and the right to enforce it, passes in such case by the assign- 
ment of the note to the legal holder, nor does he acquire by virtue thereof 
any other right. 

4, VENDOR AND VENDEE.— A vendor of land under an executory contract for 
its sale remains the owner of the legal title until the purchase money is 
paid. Citing Baker v. Compton, 52 Tex., 261, and other cases mentioned in 
the opinion. . 

5, SAme.— The vendor of land under an executory contract for its sale, though 
he remains the legal owner until the purchase money is paid, cannot rescind 
the contract of sale without the consent of the legal owner of purchase 
money notes, transferred by such vetdor, and whose value consists in the 
lien on the land whereby their payment is secured. 

6. VENDOR AND VENDEE.— When a deed is made conveying land, but describ- 
ing an unpaid purchase money note, and reserving a lien, the legal title 
passes ipso facto by the payment thereof. If the purchaser claims undér a 
bond for title only, the vendor holds the legal title in trust for the pur¢haser 
alone; if he has transferred toa third party the unpaid purchase money 
notes, the vendor holds the legal title for the benefit of the owner of the 
notes, as well as for the vendee, who may pay them. Such legal title may 
be divested and acquired by sale under a decree foreclosing the lien, which 
goes with the notes in a proceeding to which the necessary parties are 
made, 

7%, CASE DISCUSSED.— Cassaday v. Frankland, 55 Tex., 452, reviewed and ex- 
plained. 

8. Lis PENDENS.— Lis pendens, being but constructive notice, it follows that it 
cannot apply in a case where the specific property is not designated in the 
proceedings, or the right claimed afterwards is not asserted at the time 

when it is sought to make the constructive notice apply. 








Arrrat from Hopkins. Tried below before the Hon. E. W. Ter- 
hune, Special Judge. 
The opinion explains the case. 


Henderson & Stewart and J. A. Templeton, for appellants, on the 
effect of lis pendens, cited: Tuttle v. Turner, 28 Tex., 759; Brecken- 
ridge v. San Antonio, 39 Tex., 66; Hutchins ». Chapman, 87 Tex., 
612. 
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That all parties were charged with notice of the vendor’s lien re. 
served in the deed, they cited: 50 Tex., 317; Fisk v. Flores, 43 Tex, | 
340; Peters v. Clements, 46 Tex., 115; Hobby’s Texas Land Law, 
§ 239. 








B.W. Foster, for appellees. 


Srayton, Assocrare Justice.— That Garrette sold to Kirkbride, 
by executory contract, the land for which the note sued on was 
given, is an admitted fact, as is it that Garrette transferred to the 
appellants this note, given to secure a part of the purchase money, 
before his note became due. 

This being true, there is no doubt that, as between Kirkbride, 
Garrette and the appellants, a lien on the land for which the note 
was given passed to the appellants; but as between them, no fur 
ther right to or interest in the land passed to any one by the 
transfer of the note. 

The vendee, under such conveyances, can acquire title to the 
land only by the payment of the purchase money, and the facet 
that one or all the notes whieh he may have executed has been 
transferred to a third person by his vendor in no manner affects his 
interest, right or title in the land. 

Nor does the assignee or indorsee of a note given for land, by the 
fact that he becomes the holder of a note secured by lien, acquire 
any title or possessory right to the land for which the note was 
given. In such case the lien which the vendor had to secure the 
note, and the right to enforce it, passes with the note to any one who 
becomes its legal holder. This, and no more, is all the right which 
passes to the holder of the note by its transfer to him. Baker » 
Compton, 52 Tex., 262. 

A vendor, under an executory contract to sell land, under the for- 
mer decisions of this court, does not part with the legal title until 
the purchase money is paid. Dunlap, Adm’r, v. Wright, 11 Tex., 
597; Baker v. Ramey, 27 Tex., 52; Peters v. Clements, 46 Tex., 119; 
Roosevelt v. Davis, 49 Tex., 463; Baker ». Compton, 52 Tex., 261. 

Under the authority of the cases here cited the contract between 
Garrette and Kirkbride must be held to be of that character, and we 
would not feel authorized to change the rule so long established, 
even if we thought a better one might be established. 

A vendor, however, may defeat his right to annul such a contract 
to the prejudice of another to whom he has transferred notes given 
to secure the purchase money; for they carry with them the lien | 
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which the vendor had, and he could not be permitted, without 
wrong to such holder, to destroy the security which may constitute 
the sole or chief value of the note or notes transferred; and if, as 
between the vendor and vendee, such a contract be rescinded with- 
out the consent of the holder of notes which have been transferred, 
then it certainly would be true that the lien would still continue, as 
against the vendor, for the protection of the holder of such notes; 
and it would also éodtines against the land in the hands of a subse- 
quent vendee, who should buy it with notice of the lien on the land 
existing while the land was in the hands of his vendor or of the 
first vendee. 

The Jegal title, if land be paid for by a vendee, passes to him, ¢pso 
facto, through the deed which he already has, in cases in which such 
a deed as that executed by Garrette to Kirkbride exists; but if there 
be only a bond for title, or an agreement of similar effect, contem- 
plating a further conveyance, then, on payment of the purchase 
money by the vendee, the vendor holds the legal title in trast for 
him solely; but if the vendor has parted with the purchase money 
notes, and they have not been paid, then he holds the legal title for 
the benefit of the holder of the purchase money notes as well as for 
the vendee should he subsequently pay the notes; and such legal 
title may be divested and vested in another, through a sale made 
under foreclosure of the lien, which goes with the notes in a pro- 
ceeding to which the necessary parties are made. Catlin v, Bennatt, 
47 Tex., 170; Rogers v. Blum, 56 Tex., 6. 

There may be expressions in the opinion in Cassady v. Frankland 
(55 Tex., 475) which seem to be at variance with the views here 
presented; but the facts in that case did not call for an expression of 
opinion as to where the legal title remains when a vendor in an ex- 
ecutory contract to sell land takes notes executed to himself and 
afterwards transfers them to another; nor was it the intention of 
the eminent judge who wrote the opinion in that case to do more 
than to announce the conclusion as to the law arising on the facts 
of that particular case, which were exceptional in their character. 

This action, however, is not solely between the holders of the note 
executed by Kirkbride and him; nor is it a case in which the hold- 
ers of the note are seeking to enforce the lien on the land against 
Garrette as well as Kirkbride, after they, without the consent of the 
holders of the note, have rescinded the contract for the sale of the 
land for which the note was given. 

It is a suit in which the holders of the note are seeking to fore- 
close a lien on the land for which the note was given against Kirk- 
bride, its maker, and against Weaver, who claims to own the land 
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through a conveyance made by Garrette, after the trade between 
him and Kirkbride had been rescinded. 

This being true, it becomes important to inquire whether Weaver 
and Jones & Son were affected with notice, at the time they bought, 
of the existence of the note on which this suit is based, and of the 
purpose and consideration for which it was given; for if they were 
so affected, then the [egal title which they took from Garrette must 
stand, in the hands of Weaver, incumbered with the lien which wag 
upon it while in the hands of Garrette. 

This suit was brought on the 17th of January, 1854, against Kirk. 
bride and Haney, and the appellants sought thereby to establish 
and foreclose a lien on an undivided one-half of the land and im- 
provements thereon, which was described as the interest claimed by 
Haney in the land and improvements. 

It appears that Haney did own an undivided half interest in the 
land and improvements thereon, but that he acquired the same from 
Garrette, who formerly owned the entire tract and improvements, 
and that in the interest thus held by Haney, Kirkbride had no 
right or claim whatever; that his purchase from Garrette covered 
the undivided half not owned by Haney. 

The note sued on was executed to Garrette by Kirkbride to secure 
a part of the purchase money for the interest in the land bought by 
him from Garrette, and before its maturity Garreite transferred it 
to the plaintiffs. 

Some time in the year 1882, Garrette and Kirkbride rescinded the 
trade which they had made, and the latter reconveyed the land to 
the former, who at the same time surrendered the other note given 
for the purchase money; Garrette supposing that the note sued on 
had been paid by Kirkbride. Neither the deed from Garrette to 
Kirkbride, which contained a description of the notes given by the 
latter, and also expressly reserved a lien on the land sold to secure 
their payment, nor the deed by which the land was reconveyed to 
Garrette, were ever recorded; nor does it appear that Jones & Son or 
Weaver ever saw either of these deeds, or knew of their contents, 
until after Weaver had purchased and paid for the land. 

On November 9, 1882, Garrette sold and conveyed by deed to Jones 
& Son the same interest in the land covered by the transaction be 
tween Garrette and Kirkbride, on a credit for’$1,750, for which Jones 
& Son executed their notes to Garrette. 

These notes were sold to Weaver by Garrette prior to their maturity 
and prior to the institution of this suit, and seem to have been nego 
tiable. 

The pleadings were not amended so as to show clearly that it was 
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the interest in the property bought by Kirkbride from Garrette upon 
which a lien was intended to be established, until August 16, 1834, 
which was after the property had been bought by Weaver from Jones 
& Son. 

It is urged that the pendency of this suit was notice to Weaver 
at the time of his purchase. This view we think cannot be sus- 
tained. Lis pendens is but constructive notice, and to make it avail- 
able, we may say as was well said in Lewis v. Mew, 1 Strobhart’s 
Equity, 183, “that the specific property must be so pointed out by 
the proceedings as to warn the whole world that they meddle with 
it at their peril. This is necessary to justice; for as liberty is very 
much, though necessarily, invaded by executing a decree over a 
party’s head, without allowing him even a hearing, it is but fair to 
grant him the means of informing himself when he is in a likely way 
of getting into such danger.” The following cases are to the same 
effect: Griffith v. Griffith, 1 Hoff. Ch., 160; Edmonds v. Crenshaw, 
1 McCord’s Ch., 264. 

This action, when Weaver’s purchase was made, only seeking to 
enforce a lien against the interest of Haney, could not operate as 
notice of any lien which the plaintiffs may have had on the inter- 
est conveyed by Garrette to Kirkbride, and by the latter reconveyed 
to the former, Haney never having had any interest therein. Wade 
on Notice, 351; Carr v. Callaghan, 3 Litt., 371. 

The note which Kirkbride gave to Garrette, which was by the 
latter surrendered to the former when the trade between them was 
rescinded, had been before that time deposited with Weaver as ad- 
ditional collateral security for a debt which Garrette owed him. 

Garrette got that note from Weaver at the time of the rescission 
in order to surrender it to Kirkbride, and he then informed Weaver 
that the trade was rescinded and why he wanted the note. This 
was some time in 1882. Weaver never saw the conveyance to Kirk- 
bride by Garrette, nor the reconveyance from the former to the lat- 
ter; nor does it appear that any fact was commanicated to Weaver 
which would have tended to give him information as to the exist- 
ence of the note sued on, or to put him on inquiry in regard thereto. 
He was informed by Garrette that the matter had been rescinded, 
It does not appear that Kirkbride remained in possession after the 
rescission, nor that any fact existed which ought to put a prudent 
man on inquiry as to the right of any one holding a note executed 
by Kirkbride to Garrette for the land which he subsequently bought; 
nor to put him upon inquiry even as to the existence of such a note. 

Before buying, Weaver examined the county records and found 
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the title to his immediate vendors complete. Under such state of 
facts we are of the opinion that Weaver was not put in possession 
of such facts as would make it his duty to prosecute an inquiry 
whether there might be in some person an equity. The information 
which he received from Garrette was, in its nature, such as would 
rebut the idea of any equity in any other person after the settle 
ment between Garrette and Kirkbride; and the former possession of 
Kirkbride was not such, it not being shown to exist after the rescis. 
sion between him and Garrette, as to impose on Weaver the duty to 
make inquiry after Garrette had informed him that the rescission was 
made. Wilson v. Williams, 25 Tex., 66; Wethered v. Boon, 17 Tex, 
143; Rogers v. Jones, 8 N. H., 264; Jackson v. Van Valkenburgh, 
8 Cow., 260. 

If the conveyance from Garrette to Kirkbride was a link in the 
chain of title through which Weaver claims, and through which he 
would be compelled to pass in deraigning title from Garrette, then 
he would be affected with notice of the facts which appeared in that 
deed; but, as we have already in effect stated, that paper does not 
constitute a link in Weaver's title; he has a complete legal title 
without reference to that instrument, which never did divest Gar- 
rette of his title. 

There is no pretense that Jones & Son were in possession of any 
fact which would have put them on inquiry as to any equitable 
claim or right the plaintiffs or any other person may have had in 
or upon the land prior to the time they purchased, and the inference 
from the record is that the note or notes which they executed to 
Garrette were negotiable, and by him transferred before maturity, 
Under such state of facts, they would have been fully protected 
against the claim which the plaintiff now seeks to assert, and so 
would be Weaver, who bought from them. TRawles v. Perkey, 50 
Tex., 311; Greneaux v. Wheeler, 6 Tex., 527; McKamey v. Thorp, 
61 Tex., 653. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered November 21, 1884.] 
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Firsr Narionat Bank or Waxanaonre v. Tur Lanoasnme Insvur- 
ANCE Co. 
(Case No. 1665.) 

1. PoLIcy OF INSURANCE — CONSTRUCTION OF CONTRACT.— Under the terms of 
an open policy of insurance the property to be covered by it was required 
to belong to the insured, or held by it (a bank) in trust, or on commission, 
or sold and not delivered. It was also required to be at the place specified 
in the entry, which by the terms of the contract was to be made in the book 
accompanying the policy. The insured advanced money to a third party to 
purchase cotton, under an agreement to return the money when the cotton 
was sold, and, if it was shipped, that the bills of lading should be taken in 
its name. Held: 

(1) The cotton was not covered by the policy. 

2) Had it been shipped and the legal title thereto been then vested in the 
bank, it would still not have been covered, because removed from the only 
place where the risk would attach. 

(3) The courts cannot extend the risk beyond what is plainly written in a 
policy. 

(4) Custom or the course of dealing between parties may sometimes be 
looked to to interpret what is doubtful, but not to contradict plain and un- 
ambiguous stipulations. 

’ (5) When the language of a policy of insurance defines and limits the 
authority of the company’s agent, no act of his transcending his authority 
is binding on the company. 


Aprrat from Ellis. Tried below before the Hon. Geo. N. 
Aldredge. 

The appellee (an English insurance company) issued to Patrick, 
MeMillan & Co. an open policy of insurance, for the purpose of in- 
suring against loss or damage by fire such property as might be 
entered by appellee’s agents, in a book attached to the policy. This 
policy was, with the consent of appellee, assigned, in October, 1883, 
to appellant. Appellee received, first, from Patrick, McMillan & 
Co., and afterwards from appellant, a number of premiums under 
the policy, and made a corresponding number of entries in the book, 
attached, to the policy. Among the entries made in the book was 
that of November 1, 1883, whereby appellant claimed to be in- 
sured from November 1, 1883, to November 6, 1883, to the amount 
of $6,000 on certain cotton specified in the entry. This cotton hav- 
ing been destroyed by fire on the 5th day of November, 1383, ape 
pellant sued, making the above mentioned policy the bas's of the 
suit, setting up its issuance to Patrick, McMillan & Co., its assigne 
ment to appellant, the entry of November the Ist in the book 
attached to the policy, the destruction by fire of the cotton specified 
in the entry, and various other matters hereinafter stated more at 
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large. To appellant’s first amended original petition appellee pre. 
sented demurrers, general and special; and these having been sas. 
tained by the court, and appellant declining to amend, a final judg. 
ment was entered against appellant dismissing the amended petition 
and awarding costs to appellee. From this judgment sustaining the 
demurrers of appellee and dismissing appellant’s cause of action, 
appellant prosecutes an appeal. 

The written words of the policy which set forth particularly the 
character and limitations of the contract, the character of the prop. 
erty insured, the relation of the assured to the property, its locality, 
etc., were as follows: 

“ Whereas Patrick, McMillan & Co. have paid as per indorsement 
the sum of ———— dollars to the Lancashire Insurance Company for 
insuring from loss or damage by fire the property hereinafter de 
scribed, not exceeding the sum specified on each article, viz.: on 
goods, wares, merchandise, produce, or other property, . d 
their own, or held by them in trust or on commission, or sold but 
not delivered, as siiall be specified and indorsed in the book attached 
by this company or its legally authorized and commissioned agents, 
and for such amounts in such store houses and places, and at sach 
rates of premium as shall be approved and indorsed in book attached 
hereto by one of the officers of this company, or-its legally author- 
ized and commissioned agents at Waxahachie, Texas. No entry to 
be binding on this company until countersigned by the duly author- 
ized and commissioned agents of this company; . . . The said 
Lancashire Insurance Company hereby agree to make good unto the 
said assured, their executors, administrators and assigns, all such im- 
mediate loss or damage, not exceeding in amount the sum or sums 
insured, as above specified, nor the interest of the assured in the 
property, except as herein provided, as shall happen by fire to the 
property so specified and located, but not otherwise or elsewhere, 
from the 14th day of October, 1882, at 12 o’clock at noon, until 
revoked.” 

The plaintiff first alleged that the cotton destroyed was its own. 
It then alleged that if not its own, the cotton was held by it in trust. 

3d. If the cotton was not its own or held by it in trust, then 
plaintiff alleged that “said policy and said entry (No. 12) in said 
book covered and insured, and was intended to cover and insure, all 
cotton at and betiveen said dates on and to be placed on said yard, 
purchased by one S. W. King, and paid for with funds of plaintiff 
in pursuance of an agreement and understanding between plaintiff 
and said King, that the cotton so purchased and paid for should | 
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secure and stand bound for said money; that the proceeds of such 
cotton when sold shall go and be paid to plaintiff; that the bills of 
lading for such cotton, when the same was shipped off for sale, should 
be issued in the name or be assigned to plaintiff —the said agree- 
ment being that plaintiff should in effect be the owner of said cot- 
ton, and being made to the end that the funds of plaintiff used in 
the purchase of the same might be repaid and made good to plaint- 
iff out of the proceeds of said cotton.” 

Plaintiff farther set up that the defendant was estopped to deny 
that it was the owner of the cotton for reasons referred to in the 
opinion. 

The defendant filed a general demurrer and special exceptions, 
and answered at great length to the merits. 

The court sustained the general demurrer. 

The plaintiff declined to amend and the cause was dismissed. 


S. C. McCormick, for appellant, cited, on sufficiency of petition: 
Georgia Home Ins. Co. v. Jacobs, 56 Tex., 372; Wood on Fire Ins., 
sec. 270, p. 500; sec. 492, pp. 823 and 824; secs. 419 and 420, pp. 
724 to 728; and sec. 417, pp. 715 and 716; May on Ins. (2d ed. )y 
§§ 468 and 469, pp. 710 to 714; Rising Sun Ins. Co. v. Slaughter, 20 
Ind., 520; Nichols v. Fayette Ins. Co., 1 Allen (Mass.), 63; Fowler 
v. N. Y. Ins. Co., 23 Barb. (N.. Y.), 150; Franklin v. National Ins. 
Co., 43 Mo., 491; Nautes v. Thompson, 2 East, 509; Rockford Ins. 
Co. v. Nelson, 65 Iil., 415. 

That appellee was ‘bound by the course of past dealing, he cited: 
Dewees v. Lockhart, 1 Tex., 535; Cross v. Shutliffe, 1 ‘Am. Dec., 
645; 8. C., 2 Bay (S. C.), 220; Coit v. Commerial Ins. Co., 5 Am, 
Dec., 282; 7 Johns. (N. Y.), 375; Sampson vw. Gazzan, 30 Am. Dec., 
578; 8. C., 6 Port. (Ala.), 123; Brough v. Whitmore, 4 Term R., 
206; Hough v. City Fire Ins. Co., 29 Conn., 10. 


Denany, J. Com. Are.— Notwithstanding the length of the plead- 
ings and the number of the assignments of error, the questions to 
be determined in this case are very few. 

The policy was originally issued to Patrick, McMillan & Co., and 
by them transferred to the plaintiff, with the consent of the i insur- 
ance company. 

Under this policy, goods, wares and merchandise might be in- 
sured, but only under certain circumstances. By the written terms 
of the policy, the assured must sustain certain definite relations to 
the property. It must be their own property, or held by them in 
trust or on commission, or sold but not delivered. 
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It must also be at the place specified in the entry, which by the 
terms of the contract was to be made in the book accompanying 
the policy. 

It is easy to see why the plaintiff, in its pleadings, did not rest 
content with the allegation that the property destroyed was its 
own, or was held by it in trust. In either case the petition would 
have been good upon demurrer, because it would have stated a case 
which came fully within the terms of the policy. 

‘ But as the proof might not have sustained such allegations, it 
Was necessary to set out the real condition of the property which 
was destroyed and for the loss of which the plaintiff sought a 


recovery. 
And thus it appears that the property destroyed did not belong 
to the plaintiff and was not held by it in any of the capacities men- 


tioned in the policy. 

It belonged to one King. He had bought it with funds advanced 
by the plaintiff, upon an agreement that when it was sold he was to 
return the money. 

This was a personal trust reposed by the plaintiff in King. There 1 
seems to have been a further agreement between them, that if the 
cotton was shipped the bills of lading should be taken in the name 
of or be transfered to the plaintiff. 

In the event of a shipment, the bills of lading, being taken in the 
name of the plaintiff or transferred to it, would have passed to it the 
legal title. Still the property would not then have been covered 
by the policy, because it would have been thus removed from the 
place, and the only place, at which the risk would attach. S| 

The language of the policy is plain and unambiguous. There is 
no room for construction; and the defendant has a right to insist 
upon the letter of the contract as it was made. 

Innumerable authorities might be cited to sustain this elementary 
rule; and we refer to one only to show how strictly the courts have 
enforced it in insurance cases. 

“The policy,” says Wood in his work on insurance, “ must be con- 
strued according to its terms and the evident intent of the parties, 
to be gathered from the language used, and the court cannot extend 
the risk beyond what is fairly within the terms of the policy.” 
Sec. 67, p. 157. 

And he gives as an example the following case lately decided in 
England: 

“ A time policy against fire was, effected on a steamship. The 
policy described it as then ‘lying in the Victoria docks,’ but gave 
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‘liberty to go into dry-dock and light the boiler fires once or twice 
during the currency of this policy.’ 

“The only dry-dock into which the ship could go was Lungly’s 
dock, some distance up the river. To go there it was necessary to 
remove the paddle wheels. They were removed in the Victoria 
docks and the ship was then towed up to Lungly’s dock. The nec- 
essary repairs there having been completed, the ship was brought 
out and moored in the river preparatory to replacing the paddle 
wheels. 

“ This operation could have been performed in the Victoria docks; 
but it was found that, in such case, it was customary, as the more 
economical course, to replace the paddle wheels while the ship lay 
in the river. Before the wheels had been replaced the ship was 
burnt. 

“The court held that the policy covered the ship while in the Vic- 
toria docks, and while passing from them to the dry-dock, and while 
returning directly from the dry-dock to the Victoria docks, but did 
not cover the vessel while moored in the river for a collateral pur- 
pose.” 

One of the judges said: “To construe the policy as allowing the 
vessel to remain in the river while the paddle wheels were replaced 
would be to add a new condition to the policy, which cannot be 
done.” See, also, Home Ins. Co. v. Baltimore Warehouse Co., 3 Otto, 
527. We may admit that the plaintiff had an insurable interest in 
the property, and might have taken out a policy to protect that in- 
terest; but it was not such an interest as was protected by this 
policy. 

There is only one other question. Appellant insists that, although 
the policy, if strictly construed, might not cover the property in 
question, still, by its course of dealing with the plaintiff, it is pre- 
cluded from adhering to the strict letter of the contract, and has 
committed itself to a more liberal interpretation, which would cover 
the interest of appellant in the property. 

To this end it is set forth in the petition that the defendant took 
the present risk with full knowledge of the nature of plaintiff’s in- 
terest in the cotton; that before this it had taken a number of risks 
on cotton bought by King with the money of plaintiff, just as this 
had been, and had received the premiums with full knowledge of 
all the facts, and had thus induced the plaintiff to believe that the 
terms of the policy would cover and protect the interest of plaintiff 
in the cotton. 

To this we may reply that custom or the course of dealing be- 
Vou, LXII — 30 
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tween parties, like other extraneous facts, may sometimes be locked 
to to interpret what is doubtful, but not to contradict what is plain, 
Wood on Ins., sec. 501, pp. 848-9. 

The author remarks, in the section just quoted, that, although a 
custom or usage be inconsistent with the printed conditions of a 
policy, it may, nevertheless, be shown, not to alter or vary the con- 
tract, but to show that such conditions were waived. 

It is well settled that the agent of an insurance company keeping 
within the limits of his authority may by his acts, and sometimes 
by his failure to act when he ought to do so, dispense with condi- 
tions or waive forfeitures, and thus bind the company. 

And we think that most of the cases cited by counsel for appellant 
will fall within that class. Among them is the case of The Crescent 
Ins. Co. v. Griffin, 59 Tex., 509. 

There the policy contained a provision to the effect that “if the 
assured shall have, or shall hereafter make, any other insurance on 
the property hereby insured, or any part thereof, without the con- 
sent of the company written hereon, . . . then, and in every 
such case, this policy shall be void.” 

As a matter of fact, other insurance was obtained upon the prop- 
erty, and the agent of the company was informed of the fact. It 
was his duty to indorse the consent upon the policy, or to see that 
it was done; but he failed to do this, and, with full knowledge of 
the facts, took other risks upon the same property in other com 
panies which he also represented. It was held that the condition 
was waived. 

The difference between that class of cases and the one before 
us is, that in this case the written language of the policy defined 
and limited the power of the agent. 

He could not bind the company by taking risks on any property, 
unless that property was owned by the plaintiff or held by it in 
trust or on commission, or had been sold by it and not delivered. 

The plaintiff was bound to take notice of that limitation, and if 
it went beyond it in its dealings with the agent, it did so at its peril 

Our opinion is that the judgment should be affirmed. 


AFFIRMED, 
[Opinion adopted November 24, 1884.] 
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J. M. Mart er av. v. R. H. Brown. 
(Case No. 1632.) 


. PLEADING — GENERAL DEMURRER.— A court in passing upon a petition, the 
sufficiency of which is to be tested by general demurrer, must regard every- 
thing as having been properly alleged, which, by reasonable construction, is 
embraced within the allegations of the petition. 

9, APPLICATION FOR SCHOOL LAND.— A fictitious application to purchase school 
land secures no such preference in purchase as will prevent another from 
securing the land by a proper application, followed by a compliance with 
the law. 

3, PATENT — FRavUD.— Though the preliminary steps taken to secure a patent to 
school land, prior to the payment of the money therefor, may be irregular, 
the patent issued will not be therefore void. Nor will the fact that the pat- 
entee had practiced a deception on the surveyor and the public, by securing 
the land from sale by a fictitious application, vitiate a bona fide application 
afterwards made in his own name, or invalidate a patent to him. 

4, Same.— One attacking a patent for fraud in its issuance must not only estab- 

lish that his vendors or himself had an equity in the land at the time of the 

issuance of the patent, but also that such equity is superior to that which 
eventuated in the patent. ‘ 





Aprreat from McMullen. Tried below before the Hon. D. P. Marr. 

On March 1, 1884, appellants brought this suit against appellee to 
recover sections No. 6 and 10 of school lands situated in McMullen 
county, and containing six hundred and forty acres each,.and to 
cancel a patent issued to appellee therefor, etc., alleging in sub- 
stance that: 

Applications for the purchase of these two sections of land were 
filed by R. H. Brown, the appellee, who was the defendant below, 
in the name of G. J. Vanmeter, in the surveyor’s office of county 
of McMullen on January 10, 1882. 

On the 15th of February, 1882, appellants offered to file their 
applications for the purchase of the two sections of land in the 
surveyor’s office, but finding, by examination and information of the 
surveyor, that the sections were appropriated by the Vanmeter files, 
they were deterred from doing so. 

On the 30th of March, 1882, appellee withdrew from the sur- 
veyor’s office the Vanmeter applications for the purchase of these 
sections, and on the same day filed therein applications in his own 
name for their purchase, which applications were recorded by the 
surveyor on the 3lst of March, 1882. 

On the 10th of April, 1882, John Brightly, by his agent, William 
Cassin, filed his applications in the surveyor’s office of McMullen 
county for the purchase of these sections from the state; these ap- 
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plications were recorded in the surveyor’s office of Mc Mullen county 
on the same day, and were duly forwarded to the state treasurer 
within the time required by law, together with one-twentieth of the 
appraised value of the sections. Brightly, through his agent Will 
iam Cassin, presented certificates from the commissioner of the gen. 
eral land office, to the surveyor of McMullen county, within ninety 
days from the filing and recording of said applications, showing 
that the applications and the treasurer’s receipt for one-twentieth of 
their appraised value had been received and filed in the general jand 
office, whereupon the surveyor entered the sections in his book ag 
sold; and Brightly executed his notes, as required by law, for the 
balance due on the land, which notes were duly forw ante to the 
general land office. Appellants claim as purchasers in good faith, 
for a valuable consideration, under and through the title of John 
Brightly. 

The commissioner of the general land office, without being in 
formed of appellants’ claim of right to the land, upon appellee's 
applications, in their altered and changed condition, being filed in 
the general land office, issued him patents for both of these § sections; 
and this suit was brought by appellants to divest appellee of what 
ever title he may have acquired by the patents, and to vest the title 
to the same in appellants by the proper decree of the district court 
of McMullen county. 

On the 27th of March, 1882, the appellee filed a general and sik 
special exceptions to appellants’ petition, all of which the court sis 
tained, except special exception No. 6, which set up the exclusive 
authority of the land board to pass on any irregularities there might 
be in the sale of school sections, and upon appellants’ declining @ 
amend their petition the suit was dismissed, to which ruling the aj 
pellants excepted, gave notice of appeal in open court, filed thd 
appeal bond, assigned errors, and brought the case to this court W@ 
appeal. ; 

Archer & Brown, 1 gem on impeachment of patent, citedys 
Gullett v. O'Connor, 54 Tex., 416; Burleson v. Durham, 45 Tex.§ 
157; Wyllie v. Wynne, 26 Tex., 45; Sherwood v. Fleming, 25 Tex. 
Sup., 428; McKinney v. Grassmeyer, 51 Tex., 382; Gen. Laws of 
1881, sec. 7, p. 121. 





J. M. Eckford, for appellee. 


Warts, J. Com. App.—In passing upon the petition as tested by 
the general demurrer, the court should consider everything as prop- 
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erly alleged which by reasonable construction is embraced within 
the allegations contained in the petition. And everything which 
js so alleged must be considered as admitted by the demurrer. 

The demurrer here admitted that the application to purchase the 
land in the name of Vanmeter was fictitious, made by appellee for 
his own benefit, for the purpose of withholding the land from the 
market until such time as he might determine to purchase the same 
for himself. 

Bat the petition also alleges that Brown withdrew the applica- 
tion made in the name of Vanmeter, March 30, 1882, and on the 
same day applied for the land in his own name. From a considera- 
tion of the other allegations in the petition, it will be presumed that 
all the subsequent steps taken by Brown up to the issuance of 
patent were regular and in accordance with law, as none of them 
are the subject of complaint. 

Now, admitting that the application made in the name of Van- 
meter was fictitious, and made with the view and for the purpose 
claimed, then the application would not have been such an appro- 
priation of the land, or such preference secured, as would have pre- 
vented appellants from securing the land by a proper application, 
followed by a compliance with the law. However, before any in- 
tervening rights had arisen, appellee applied for the land in his own 
name, and, it seems, followed that application with a compliance with 


‘the law,and it seems paid the purchase money and secured the 


patent. The application under which appellants claim was made 
April 10, 1882, several days after appellee’s application was made, 
accepted and recorded by the surveyor. In securing title to these 
school lands, the payment of the purchase money is the real consid- 
eration for which the patent is issued. The application and other 
preliminary steps may be very irregular, but that would not render 
the patent void. And the fact that appellee had practiced a decep- 
tion upon the surveyor and the public, by securing the land from 
sale by a fictitious application, would not vitiate the application 
made in his own name March 30, 1882. Such fictitious applica- 
tion did not secure in law any preference in the purchase of the 
land, and might have been entirely ignored by appellants or others 
desiring to secure the land by purchase. At the time appellee made 
the application in his own name, neither appellants nor those 


‘through whoin they claim had any equity whatever in the land. 
5 They had taken none of the necessary steps toward securing the 
» Same, and, in fact, had no greater right to it than they had to any 
Sother unsold school land in the country. 
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To render such an attack upon the patent successful, the burden 
was upon the appellants not only to establish that either their vendors 
or themselves had an equity in the land at the time of the issuance 
of the patent, but also to show that such equity was superior to that 
which eventuated in the patent. This appellants failed to show by 
the allegations in their petition. And the irregularities relied upon 
respecting the manner in which the application was first made, then 
withdrawn and another snabstituted, are not such as to invalidate 
appellee’s last application or the patent which was issued upon it. 

Our conclusion is that there is no error in the judgment, and 
that it ought to be affirmed. 


AFFIRMED, 
[Opinion adopted November 25, 1884.] 





Sinker, Davis & Co. v. Jom M. Comparer er aL. 
(Case No. 1690.) 


. CONDITIONAL SALE — DELIVERY.— It would seem that when goods are sold at 
a fixed price, to be paid on a certain day, and delivery is made upon an 
agreement,.express or implied, that, until the price is paid, the title is to 
remain in the vendor, payment becomes a condition precedent, and until 
payment the title to the property is not vested in the purchaser. 

. SAME — PURCHASER IN GOOD FAITH.— In such case, the vendor who has been 
guilty of no laches may, in the absence of statutory enactment, reclaim the 
goods when the price has not been paid, even from one who has purchased 
them, or secured thereon a mortgage lien from the vendee in good faith and 
without notice. 

. SAME—STATUTE OF FRAUDS.— But under our statute of frauds, when posses- 
sion passes with the conditional purchase, a reservation in the vendor of 
the ultimate ownership in default of payment will be unavailing, when the 
instrument evidencing the conditional sale is not recorded, as against subse- 
quent creditors of the vendee without notice. As to creditors, the con- 
tract of sale is within art. 2468, R. S., and deemed fraudulent. 


Aprrrat from Blanco. Tried below before the Hon. L. W. Moore. 

Appellant brought this suit as a private corporation against John 
M. Comparet, Henry Habenicht and Frederick Kuhne, on the 6th 
day of August, 1851; and afterwards made. Be <4 imin, Thomas and 
Phil. P. Cage and Benjamin Brigham and ©. A. Brown, defendants,” 
to recover certain machinery described in “ Exhibit A,” a part of 
petition, or in the alternative to enforce an equitable or mortgage 
lien against the property. 

It alleged that, on the 19th day of March, 1878, it sold to ap 
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pellee Comparet the property (of the value of $1,880) for that sum, 
upon the express condition that appellant did not part with, nor 
should Comparet acquire, any title whatever to the property until 
fully paid for; and in default of the payment or any part thereof, 
appellant or its agents might take possession of .and move the prop- 
erty and sell the same to the highest bidder for cash, applying the 
same to the payment of the debt or any balance due thereon and 
expenses of sale, etc. That Comparet had failed to pay $790 and 
interest of purchase money; that on or about the 3d day of Jan- 
uary, A. D. 1881, appellees Habenicht and Kuhne wilfully and un- 
lawfully, without any right or authority of law, and with the intent 
of injuring and harassing appellant, and with full notice of appel- 
lant’s claim and right to the property, took possession thereof, which 
property was then in Blanco county and in the possession of appel- 
lee Comparet, who held the same for the use and benefit of appel- 
lant. That Habenicht and Kuhne ever since that date had been in 
possession of the property, using and appropriating the same to 
their use and benefit, to app2llant’s damage $5,000. 

Appellant alleges that appellees Cages, Brigham and Brown, since 
the institution of suit, took possession of the property in connection 
with Habenicht and Kuhne and were setting up some title or claim 
thereto. 

Prayer was made for judgment against appellees for the recovery 
of the property or its value, with damages and costs, and if it should 
be decided that appellant was not entitled to recover it, judgment 
was prayed against Comparet for the debt, interest, attorney fees 
and costs, and against all of appellees, foreclosing the equitable 
or mortgage lien and for sale of the property to satisfy judgment. 

Appellees Habenicht and Kuhne amended, pleading general de- 
nial, and, as special defense, that on the 6th of February, A. D. 
1878, being the owners of lots 5 and 6, in block 11, of the town and 
county of Blanco, Texas, with a grist, flouring and saw-mill and 
gin machinery thereon, they sold said lots and machinery to ap- 
pellee Comparet for $2,100, due in four years from that date. That 
Comparet, as a further consideration, agreed with appellees Habe- 
nicht and Kuhne within six months from that date to erect on the 
lots a good second-class steam flouring and grist country merchant 
mill; and to secure payment of $2,100 and interest, Comparet gave 
to them a mortgage lien on the lots and machinery, and the mill to 
be erected thereon. That the debt had not been paid or the mort- 
gage released; that on the 2d day of March, 1878, appellees Habe- 
nicht and Kuhne loaned to Comparet, to be used and invested in the 


Sinker, Davis & Co. v. Comparer. (Tyler Term, 





Statement of the case. 





mill on the lots, $1,000, payable on Ist January, 1879. That Com- 
paret executed and delivered to them his note and mortgage upon 
the lots, machinery, mills and appurtenances to secure payment of 
the $1,000 and interest. That again on the 10th day of May, A.D, 
1878, appellees Habenicht and Kuhne loaned to said Comparet $1,000 
more, to be used in the building of the mill, and took his note, pay- 
able in two years from date, together with his third mortgage on 
the lots, machinery and appurtenances, to secure payment. That 
the mortgages were properly acknowledged and recorded in Blanco 
county at the times of their execution and delivery. 

That Comparet erected the mills on the lots, using thereon the 
machinery sold to him as aforesaid, and expending the money loaned 
him in purchasing material and erecting the building for the mills 
prior to 28th of August, 1880. That at this time appellees Habe 
nicht and Kuhne brought suit in the district court of Blanco county, 
Texas, against said Comparet on said two notes and second and 
third mortgages, and on the 7th day of September, A. D., 1880, re- 
covered judgment against Comparet for $2,423.60, with costs, anda 
foreclosure of the two mortgages on said lots, buildings, machinery, 
mills, etc., and on the 3d day of January, A. D. 1881, procured an 
order of sale to issue thereon, and caused same to be levied upon 
said lots, machinery, etc., and the same was by the sheriff of said 
Blanco county sold on the Ist Tuesday in February, 1881, at which 
sale the appellees Habenicht and Kuhne became the purchasers of 
the property for $1,062 credit on said order of sale. That said sher 
iff conveyed said property to them. That if they ever had posses- 
sion of the various items of machinery described in appellant’s peti- 
tion, the same were attached to, connected with, used and employed 
about running the mill at the time of the institution of this suit | 
and rendition of judgment and levy and sale, and that they ac- | 
quired possession thereof by virtue of judgment, levy, sale and 
deed. 

The conclusions of fact, found by the court, were as follows: 

“1st. The note declared upon, as described in plaintiffs’ petition 
and memorandum of contract of sale of certain machinery to J. M. 
Comparet, constituted a conditional sale; title to be perfected only 
upon payment; date being March 19, 1878, unacknowledged and 
unrecorded until May 23, 1881. , 

“9d. The machinery was shipped May 31, 1878, and delivered 
about June, 1878. 

“3d. The defendants, Habenicht and Kuhne, on 6th February, 1878, 
sold certain lots with some machinery to said Comparet for $2,100, 
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on a credit of four years. By the terms of that sale, Comparet 
was to erect a good flouring and grist mill, and place therein for 
that purpose the proper machinery within six months; and for the 
security of said purchase money gave a mortgage not only on the 
property so purchased, but also upon any and all machinery he was 
to purchase for said mill, and placed same upon record same day of 
execution. 

“4th. Habenicht and Kuhne advanced $1,000 to Comparet on 
March 2, 1878, and took then, as security, mortgage upon all the 
property conveyed in the original sale, and also upon any and all 
machinery which Comparet was to furnish, by his original contract, 
which was recorded March 2, 1878. 

“5th. Habenicht and Kuhne advanced a further sum of $1,000 to 
Comparet, May 10, 1878, and took a like mortgage for its security, 
which was recorded same day. 

“6th. Sinker, of the firm of Sinker, Davis & Co., was present in 
Blanco and examined the mill site and machinery purchased by 
Comparet from plaintiffs after said sale and first mortgage for $1,000; 
it was then that said plaintiffs made a verbal agreement to furnish 
the necessary machinery to said Comparet. 

“7th. Habenicht and Kuhne filed their suit to foreclose their 
second and third mortgages, August 28, 1880; recovered their judg- 
ment September 7, 1580, and sold the property under an order of 
sale first Tuesday in February, 1881, and became the purchasers for 
$1,062, which was credited upon their judgment. 

“8th. There was testimony tending to show defendants had 
knowledge of the claim of plaintiffs’ lien on the machinery they 
sold to Comparet, when they recovered this judgment, and on the 
day of sale public notice of said claim was given. 

“9th. Habenicht and Kuhne had no notice at the time of the sale 
to Comparet, or when they advanced their several sums of money 
and took their several mortgages, of any purchase of this machinery 
by Comparet from plaintiffs, or the terms of such sale, nor does the 
testimony show they had any knowledge up till about the time of 
filing of their suit of foreclosure. 

“10th. The machinery purchased of plaintiff was placed into posi- 
tion in said mill about July, 1878.” 

The conclusions of law found by the court were: 

“That although the sale by plaintiffs to Comparet of certain ma- 
chinery was conditionally, and no title passed to the purchaser, yet, 
as Habenicht and Kuhne had no notice of this purchase or its terms, 
and as it was a part of the consideration of their sale to Comparet 
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and the several mortgages for advancing, that Comparet was to 
purchase the necessary machinery, and the same being duly recorded 
when the machinery was sold by plaintiffs, such lien as plaintiffs had 
was subordinated to the lien of Habenicht and Kuhne, and such ma. 
chinery became fixtures and the title thereto passed under the fore 
closure to said Habenicht and Kuhne. And the judgment igs 
accordingly entered, that plaintiffs take nothing as against Habe. 
nicht and Kuhne, but that plaintiffs have judgment against Comparet 
upon his note.” 


Nix, Storey & Storey, for appellants. 
No briefs on file for appellees. 


Waker, P. J. Com. Arr.—The sale of the machinery by the 
plaintiffs to Comparet was a conditional sale. The terms of the con- 
tract between them were substantially the same as those stated in the 
case of Griffith & Wedge v. Morrison & Matthews, 58 Tex., 51, 
where it was held that the sale was a conditional sale; which case 
see and the authorities there cited. The machinery was sold and 
delivered to Comparet under an express stipulation that the vendors 
parted with no title, nor was any acquired by Comparet, until pay- 
ment was made of the price agreed to be paid as evidenced by the 
notes given by the purchaser. The contract provided that in case 
of non-payment the plaintiffs were entitled to take possession of the 
machinery and sell the same at public sale on thirty days’ notice, the 
proceeds to be applied to the payment of amount remaining due, 
and the remainder, after defraying expenses of sale, to be paid to said 
Comparet. It is remarked in a note in Benjamin on Sales, 3d Amer. 
ed., p. 288, that “It has been suggested that this class of contracts 
may be treated either as conditional sales, by which the property 
was not to vest in the purchasers until they should pay or give 
security for the price, or as executory contracts of sale to be com- 
pleted on the performance of the same condition. Upon either con- 
struction the property in the goods is not changed.” See Wilde,J., 
in Dresser Manuf. Co. v. Waterston, 3 Met., 9, 17; Grover, J., in 
Ballard v. Burgett, 40 N. Y., 314; Ferguson v. Clifford, 37 N. H., 
86; Adams v. O’Connor, 100 Mass., 515, 518. 

It is held, it seems, by very numerous authorities, that “ where 
goods are sold at a fixed price, to be paid on a certain day, and de- 
livery is made upon an agreement, express or implied, that until the 
price is paid the title is to remain in the vendor, payment is a con- 
dition precedent, and until performance the property is not vested 
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in the purchaser. The vendor in such case, if guilty of no laches, 
may reclaim the goods, where the price has not been paid, even from 
one who has purchased them or taken a mortgage of them from his 
vendee in good faith and without notice.” Benj. on Sales, note (3d 
Amer. ed.), p. 286 (note to sec. 320). 

The-operation and effect of this rule in some of the states is 
qualified by statutory provisions, as in Maine, lowa and Vermont. 
See note, supra. The doctrine stated is not, however, uniformly 
recognized. In Illinois the doctrine is, that bona fide purchasers, and 
even attaching creditors without notice, of the conditional vendee, 
acquire a right superior to that of the vendor. See note above cited 
and authorities there referred to. The Kentucky doctrine is, that 
as between vendor and vendee the condition as to title is good, but 
as to innocent purchasers the condition is inoperative. Vaughn v. 
Hopson, 10 Bush (Ky.), 337; Green v. Charch, 13 id. (Ky.), 430. 

The lien of the defendants Habenicht and Kuhne was protected 
under our statute of frauds. 

Article 2468, Rev. Stat., provides that . . . “where any res- 
ervation or limitation shall be pretended to have been made of a 
use of property by way of condition, reversion, remainder or other- 
wise in goods and chattels, the possession whereof shall have re- 
mained in another as aforesaid, the same shall be taken as to the 
creditors and purchasers of the persons aforesaid so remaining in 
possession, to be fraudulent within this chapter, and that the abso- 
late property is with the possession, unless such loan, reservation or 
limitation of use of property were declared by will, or by deed or 
other instrument of writing duly acknowledged or proved and re- 
corded.” 

The contract in writing between the plaintiffs and Comparet was 
one clearly embraced within the statute. In it was contained, “ by 
way of condition,” a “reservation” of the ultimate beneficial use 
and ownership of the property thus sold, for the benefit of the 
plaintiffs;and according to its terms the possession was to be in 
Comparet, the purchaser. Comparet received the machinery, took 
and kept possession of it from June, 1878, under the contract, until 
he was dispossessed of it under the sale made by the sheriff under 
an order of sale in February, 1881; and this action was not brought 
until August 6, 1881. During all this time, the contract relied on 
by the plaintiffs was unrecorded, nor did Habenicht and Kuhne 
have actual notice or knowledge of its terms until about the time 
of filing their suit against Comparet to foreclose their mortgages on 
the 28th day of August, 1880. 
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It appears, therefore, that the possession of the machinery re. 
mained in Comparet, the purchaser, for the space of more than two 
years, under a contract which we characterize as being within the 
statute of frauds, and which was not recorded, nor of the terms of 
which did Habenicht and Kuhne, the creditors of Comparet, have 
notice during that period of time. It follows, that such possession 
of the property in question, as to said creditors, “shall be taken to 
be fraudulent.” 

Habenicht and Kuhne took and relied upon their mortgages on said 
machinery under the facts thus shown to exist during and before the 
period of time when Comparet thus held possession and the apparent 
ownership of the machinery, and they will be protected against the 
claim of the plaintiffs to assert title to or lien upon it; and notice 
given to the former by the latter, subsequent to the time limited by 
the statute within which the contract shall have been recorded, as 
to the terms of the same, cannot affect the question. See Grace , 
Wade, 45 Tex., 526, 527. 

It is assigned as error that the judge erred in his conclusions of 
law that the machinery, sued for became fixtures, and the title 
thereto passed under the foreclosure of Habenicht and Kuhne. 

The evidence applicable to this subject was, that the mills and’ ma- 
chinery in the mill-house, bought of Sinker, Davis & Co., was at- 
tached to the engine by a belt, and could be detached and moved 
without injuring the house or the machinery purchased of said 
Habenicht and Kulne, but that the mill could not be operated with 
out that or like machinery. 

The history concerning the procurement of this machinery, as 
well as its subsequent continued use, shows that it was obtained and 
put into the mill with the intention of establishing a permanent 
flouring and grist mill in the building where it was placed. Quot- 
ing from 3 Wait’s Act. & Def., 377, it is there said: ‘ The true 
rule in determining what are fixtures in a manufacturing establish- 
ment, where the land and buildings are owned by a manufacturer, 
is in a recent case stated to be, that where the machinery is perma- 
nent in its character, and essential to the purposes for which the 
building is occupied, it must be regarded as realty, and passes with 
the bnilding; and that whatever is essential to the purposes for 
which the building is used will be considered. as a fixture, although 
the connection between them be such that it may be severed without 
physical or lasting injury to either. Green v. Phillips, 26 Gratt. 
(Va.), 752; 21 Amer. Rep., 323. In other words, it is the permanent 
and habitual annexation, and not the manner of fastening, that de- 
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termines when personal property becomes a part of the realty. 
Brennan v. Whitaker, 15 Ohio St., 446; Laflin v. Griffiths, 35 Barb., 
58; McRae v. Cent. Nat. Bank, 66 N. Y. (21 Sick.), 489; 50 How. 
(N. Y.), 51; Pierce v. George, 108 Mass., 82; Parsons v. Copeland, 
88 Me., 537. And see Voorhees v. McGinnis, 48 N. Y. (3 Sick.), 278, 
where it was held that, where the facts disclose that machinery is 
intended to be a permanent accession to the freehold, the execution 
of achattel mortgage on it is not sufficient to overcome this pre- 
sumption or raise the contrary one by an intent to preserve its per- 
sonal character; it may nevertheless become a part of the freehold 
and pass to the purchaser with it. 

Subjected to the test of the rules which are thus stated, we think 
the machinery in question was a fixture which passed with the free- 
hold, and there was no error. 

We report for the affirmance of the judgment. 

AFFIRMED, 


[Opinion adopted November 25, 1884.] 





©. C. Perri v. M. L. Perrm, Ex’x. 


(Case No. 1755.) 


. TITLE TO LAND.— Where the fee to land is in an insane person, his children 
cannot, during his life-time, pass title from him by conveyance. 

. ESTOPPEL — QUITCLAIM DEED.— A quitclaim deed made by children of an in- 
sane person, in whom the fee is, will not estop them from asserting an after- 
acquired title. 

. SAME — ESTOPPEL IN PaiIs.—If one, having an equitable interest in realty, re- 
quests the children of the party holding the legal title to convey to other 
parties, by quitclaim deed, his interest, in such case, no consideration having 
passed, and the realty remaining in statu quo, the grantors are not estopped 
from setting up an after-acquired title. Vide Bigelow on Estoppel, sec. 387. 

. ESTOPPEL IN PAIS DEFINED.— An estoppel in pais may be defined as an express 
or implied admission, become indisputable by reason of the circumstance 
that the party claiming the benefit of it has, while acting in good faith and 
in accordance with the real or presumed assent of the other party, been in- 
duced by it to change his position;.and the two parties may or may not 
have been equally innocent in effecting this change of position. 


Arrrat from Hunt. Tried below before the Hon. Green J. Olark. 
In 1848 James M. and I. N. Perrin, who were brothers and non- 
residents of Texas, made an agreement to buy and locate land cer- 
tificates in Texas. By the terms of this agreement, I. N. Perrin 
was to furnish the money and James M. was to buy the certificates, 
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locate the lands and procure the patents — the two to be equally 
interested in the lands so acquired. 

I. N. Perrin furnished the necessary money to purchase, locate 
and patent the lands in controversy, as well as several other tracts, 
which J. M. Perrin located and procured the issuance of patents in 
his own name. Afterwards, in 1852, the two brothers made a ver. 
bal partition of the lands so acquired, by which the land in con- 
troversy was set apart to I. N. Perrin. A few years after this 
James M. Perrin became insane and is yet alive, but insane. LN, 
Perrin is dead. 

In 1869 I. N. Perrin procured the making of quitclaim deeds by 
the children of James M. to the lands set apart to him (I. N), 
in the verbal partition to his four sons, viz.: Geo. T. Perrin, Stahl 
Perrin, Galen C. Perrin, and this appellant, they being the only 
children of I. N. Perrin. These deeds were quitclaim and without 
consideration. The land in controversy was deeded by the children 
of James M. Perrin to Stahl and Geo. T. Perrin, who was the ap. 
pellee’s testator. At the time these deeds were made by the chil- 
dren of James M. to the four sons of I. N. Perrin, the appellant 
Was a minor, was not present, and had no knowledge of the 
transaction. 

In 1870 Geo. T. Perrin intermarried with appellee, and in 1873 
he died without issue, leaving a will by which he bequeathed his 
interest in the land in controversy to appellee, and which was duly 
probated. Stahl Perrin died intestate without issue. Galen C. Per. 
rin died leaving surviving him a widow, Nancy Perrin, and a 
daughter, Annie Pearl Perrin, whoare parties to this action. After 
the death of his three sons, I. N. Perrin conveyed by deed to ap- 
pellant the land in controversy, which by agreement of counsel was 
admitted to have been made to defeat the claim of appellee to the_ 
land in controversy. 

The land in controversy was the separate property of I. N, 
Perrin. 

Since the institution of this suit, appellant and Annie Pearl Perrin 
brought suit in the district court of Hunt county, Texas, against 
James M. Perrin and his children, and procured a judgment decreeing 
the title out of James M. Perrin and children to them (appellant and 
Annie Pearl Perrin) to several tracts of land, including that in con 
troversy; and, as between appellant and Annie Pearl Perrin, the 
land in controversy here was decreed to appellant, Annie Pearl . 


Perrin receiving her share in other lands. Appellee was no party 4 


to that suit, nor are James M. Perrin and his children parties. 
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Upon these facts the court held that appellant was estopped to 
deny the claim of appellee to one-half interest in the land in con- 
troversy, and decreed partition. 


Perkins, Gilbert & Perkins, for appellant. 
Mathews & Neyland and W. C. Jones, for appellee. 


Srayton, Assoorate Justice.— Under the admitted facts, the equi- 
table title to one-half of the land acquired under the contract be- 
tween I. N. and James M. Perrin was in the former, while the 
legal title to the whole was in the latter. 

It is also true that, through the parol partition made by LN. 
and J. M. Perrin, the equitable title to the land set apart to the 
former vested in him, freed from any claim of the latter, who 
simply held the legal title to the particular tracts of lands so set 
apart to I. N. Perrin, in trust for him. 

The appellee does not claim the land in controversy through any 
conveyance made either by I. N. or J. M. Perrin; hence she has 
neither the legal nor equitable title to the land, unless the same 
passed by the conveyances made by the children of James M. Per- 
rin while he was still alive. 

Although James M. Perrin became insane after the parol parti- 
tion between himself and IL. N. Perrin, yet no title to the land, 
either legal or equitable, passed to his children so long as he lived, 
and they having no title, could not pass title by any conveyance 
they might make. 

It is claimed, however, that the appellant, who claims under a 
conveyance made by I. N. Perrin, is estopped from asserting that 
the conveyances made by the children of James M. Perrin while he 
was still alive, at the request of I. N. Perrin, did not pass title to 
‘the land sued for to the sons of I. N. Perrin through whom the 
appellee claims. 

The deeds made by the children of J. M. Perrin were but quit- 
claims, made without the payment of any consideration whatever, 
and would not operate even as against them so as to estop them from 
asserting an after-acqnired title; and the sole ground on which an 
estoppel is claimed is, that I. N. Perrin, in whom was the equitable 
title, requested the children of J. M. Perrin to make the several 
conveyances which they did make to his sons. 

If I. N. Perrin, holding only the equitable title to the land, with 
4 view to make a partition of the lands so owned, had requested the 
holder of the legal title to convey the lands in several parts to his 
children, and this had been done by a holder of the legal title, com- 
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petent to convey, it is likely true that neither a court of law nora 
court of equity would have disturbed the legal title so conveyed, at 
the suit of any one claiming through a subsequent conveyance made 
by IL. N. Perrin, with notice of the former transaction. 

This, however, is not such a case. It isa case in which the holdep 
of the equitable title requested persons having no title at all to 
convey to his children the land which he equitably owned. Do such 
facts create an estoppel in pais or an equitable estoppel? 

“An estoppel in pais may be defined as an express or implied 
admission become indisputable by reason of the circumstance that 
the party claiming the benefit of it has, while acting in good faith 
and in accordance with the real or presumed assent of the other 
party, been induced by it to change his position. And the parties 
may have been equally innocent in effecting this change of position, 
or they may not have been equally innocent.” Bigelow on Estoppel, 
387. 

If, under the facts of this case, it be admitted that the request of 
I. N. Perrin to the children of James M. Perrin, to make quitclaim 
deeds to his own children, is to be construed as an admission that 
the children of James M. had an interest in the land which they 
could convey,-even then, the facts which would make such an ad- 
mission binding on I. N. Perrin, or those claiming through deeds 
made by him, are not shown to have existed. No consideration 
whatever was paid to secure such conveyances; no possession of 
the lands in controversy was taken, nor have moneys or labor been 
in any manner expended on the lands, or on account of the convey- 
ances made by the children of James M. Perrin. 

It is not shown that the making of these deeds in any manner 
affected the conduct of the appellee, or the person through whom 
she claims, nor that the position of either has been in any respect 
changed thereby. This being true, there can be neither an estoppel 
in pais nor an equitable estoppel. 

If, under conveyances such as were made by the children of James 
M. Perrin, I. N. Perrin, holding the equitable title to the land, had 
placed his own children in possession of the lands, he and they rely- 
ing on the conveyances so made to pass title, and they, relying om 
such fact, so changed their positions, by the expenditure of money 
on the land, by making valuable improvements thereon, or other 


wise, so that wrong must result to them if the conveyances made to 7 
them are not given the effect which the parties understood them | 
to have before and at the time of change of position, then it ought} 
to be held that I. N. Perrin, and all persons claiming through him) 
by subsequent conveyance, with notice of the former transaction) 
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were estopped. No such case, however, is shown, and the judgment 

must be reversed, and such judgment here rendered as ought to 

have been rendered by the court below, which will be that the ap- 

pellee take nothing by her suit, and that the appellant recover all 

costs in the court below and in this court; and it is accordingly so 

ordered. REVERSED AND RENDERED. 
[Opinion delivered November 25, 1884.] 





S. A. Larox er At. v. J. C. Gaunt. 
(Case No. 1764.) 


1. BonD FOR TITLE — DESCRIPTION — NoTice.— Where, under a recorded bond 
for title, the stipulations of the bond being afterwards complied with, a 
party enters upon land described as one hundred and sixty acres, the north- 
west half of a certain survey, with no particularity in the description as to 
metes and bounds, and remains in possession, his possession is open and 
adverse and notice to the world. 

2, Samz — DEED — ConFLICT.— Such being the case, a subsequent deed to other 
parties from the same grantor, conveying by metes and bounds, that portion 
of the same survey unsold, so far as it conflicts in its particular description 
with the former conveyance, will be of no effect and will not pass title to 
that portion of the land previously conveyed. 


Aprgat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

In 1862 Z. G. M. owned three hundred and twenty acres of land 
patented to A. J. Paschal. October 12, 1863, M. sold to J. C. Gaunt 
the northwest half, and executed and delivered to him a bond for 
title. The only description of the land given in the bond was “ one 
hundred and sixty acres, it being the northwest half of the A. J. 
Paschal survey.” The bond for title was never acknowledged or 
recorded. Gaunt took immediate possession upon the execution of 
the bond, made improvements, and remained in possession by virtue 
of the bond until October 26, 1868, when M. by deed conveyed to 
him one hundred and sixty acres, describing it by metes and bounds, 
and in which is included the strip of land in dispute. In 1866 M. 
attempted to convey to appellants, by metes and bounds, one hun- 
dred and sixty acres of the same survey and also covering the land 
now in dispute. 

This suit was brought by Gaunt to recover from appellants pos. 
session of the portion described in the plat below. Judgment was 
rendered in his favor by the district court, and it is from this judg- 
ment that the appeal is taken. 
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The annexed sketch will show with sufficient definiteness the por. 
tion of land in dispute between the two parties, with reference to 
the survey: 
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A shows appellee’s land. 

B shows appellants’ land, 

C shows the land in controversy. 

1, 2, 3 and 4 show the calls for corners in appellants’ deed. 

5, 6, 7 and 8 show calls for corners in appellee’s deed. 

8, 4, 7and 11 show the land in controversy, 

8, 4, 8, 5, 9 and 10 indicate appellee's land, according to appellants’ theory. 
















































Laroxr v. Gaunt. 





Opinion of the court. 











Manion & Adams, for appellants. 
Word & Charlton, for appellee. 


West, Associate Justice.— This case was in form an action of 
trespass to try title, and was tried by the court without the inter- 
vention of a jury. The practical object and purpose of the suit 
was to ascertain what was the true and proper construction to be 
given to the title bond and conveyances held by the different par- 
1 ties to the litigation. 

. The land in dispute was part of a survey in the name of A. J. 
Paschal. 

Both parties derive title from one Z. G. Moore. 





7, Upon the correct determination of this question as to the true 
1 meaning and import of their title papers, the whole case turned. 
i We are of opinion, under the undisputed facts in evidence, that 
: the district court decided correctly in holding that the land sold by 
t Z. G. Moore to the appellee, on the 12th day of October, 1863, and into 


the actual possession and occupancy of which he at once entered, 
was the northwest half of said A. J. Paschal’s grant, in manner 
| and form substantially as claimed by the appellee. 

a This actual, open possession of the appellee, under and in accord- 
| ance with the terms of his title bond, was public notice to all con- 
! cerned of the character and extent of his claim to the locus in quo. 

It announced to the world, in no uncertain or doubtful manner, 
his open assertion of right and title to one hundred and sixty acres 
(160), constituting the northwest half of the A. J. Paschal grant. 
The land he claimed did not exceed. in quantity the one-half of the 
grant, and he being in actual possession of it, the appellants, or any 
one else afterwards purchasing a part of the Paschal survey, would 
necessarily be charged with knowledge of the extent and nature of 
appellee’s claim. We are further of opinion, as matter of law, that 
the land purchased by appellee was in fact, under the circumstances, 
the northwest half of the A. J. Paschal grant. 

The boundary lines of the original survey ran at an angle of forty- 
five degrees, as appears from the field notes, and the land found by 
the court, from all the evidence before it, to be the northwest half 
of the grant, is in fact such northwest half. 

The evidence brings home, beyond question, notice to the appel-, 
lanis of appellee’s claim and title to the land in controversy before 
and at the time of their purchase. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered November 25, 1884. ] 
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A. N. Atrorp v. 8S. P. Wison. 


(Case No. 1779.) 


1, PLEADING — DESCRIPTION.— See statement of this case for a cause of action, 
in reference to which it was held that ‘exceptions to the petition on the 
ground that the land in suit, upon which a foreclosure of a lien was sought, 
was not definitely described, were properly overruled. 

2. JUDGMENT — CORRECTNESS.— A judgment decreeing the sale of land, upon 
which a lien is foreclosed, and, in case the proceeds arising from such gale 
are insufficient to discharge the judgment, that execution issue for the bal. 
ance, is correct. 


Appear from Van Zandt. Tried below before the Hon. Felix J, 
McCord. 

S. P. Wilson brought suit against A. N. Alford on a promissory 
note for $120, and to foreclose the vendor’s lien on two hundred and 
forty acres of land, part of the Martello Vasacuel survey. The 
note was executed by Alford to B. Miller and his wife Christina, 
who transferred it to Wilson. The.note was given for the balance 
of purchase money for theland. The petition described the entire 
survey, containing four hundred acres, by metes and bounds, bat 
did not so describe the two hundred and forty acres, but merely al 
leging that the land in controversy was all of the Vasacuel survey, 
save one hundred and sixty acres in the northwest corner of this 
survey. The defendant answered by a general demurrer, and spe- 
cially excepted to the petition on the ground that the land upon 
which it was sought to foreclose the lien had not been sufficiently or 
definitely described, which exception was overruled. The court 
rendered a judgment in favor of Wilson for the amount sued for, 
ordered the foreclosure of the lien on the-two hundred and forty 
acres, the judgment describing the land as it had been described in 
the petition, ordered its sale, and further declared that if the proceeds 
of the sale were not sufficient to discharge the judgment that the 
“officer of the court make the remainder as under execution.” 


J. G. Kirby, for appellant. 
Kilgore & Kilgore, for appellee. 


West, Associate Justice..— There was no, error in the action of 
the court in overruling the appellant’s special exceptions to appeF 
lee’s original and amended pleadings. The land was there sufficiently 
described for the purposes of foreclosure. Its relation to the original 
Martello Vasacuel grant, of which it constituted a part, is set forth 
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with sufficient clearness for the purpose in hand, and the tract so 
described was also alleged to be then in the actual occupancy of the 
appellant, held by him under a previous purchase at an execution 
gale. Saunders et al. v. Hartwell e¢ al., 61 Tex., 686. 

Its position, too, in reference to the one hundred and sixty (160) 
acre tract previously conveyed to one Ammons, out of the original 
survey, also served further to define its location on the ground. It 
is also insisted that the district court committed an error in the entry 
of the final judgment as to the sale of appellant’s personal property 
under execution in a certain event. The judgment. is substantially 
correct in form; it in substance simply directs that, in case the 
proceeds arising from the sale of the land described in the final 
judgment shall not be sufficient to satisfy appellee’s debt, interest 
and costs, that a writ of execution issue against appellant for the 
balance. 

There is no error in the judgment, and it is affirmed. 

AFFIRMED. 


[Opinion delivered November 26, 1884.] 





S. T. Marri er at. v. R. H. Brown. 


(Case No. 1633.) 


1, TRESPASS TO TRY TITLE — PATENT.— Without deciding whether a patent is- 
sued on a forged certificate is void, held, that a patent to school land, issued 
to one who, having obtained possession of the application for its purchase 
after it had been recorded, erased the name of the applicant, and inserted 
his own, cannot be invalidated at the suit of a subsequent applicant for 
the same land. The title passed and could only be disturbed by the state or 
by some one having an antecedent or contemporaneous equity. 


Arrrat from McMallen. Tried below before the Hon. D. P. 
Marr. 

On March 1, 1884, appellants brought this suit against appellee to 
recover sections No. 8 and 54 of school lands, situated in McMullen 
county, and sought to cancel patent, etc. The petition presented 
the cause substantially as follows: 

Applications for the purchase of these two sections of land were 
filed by R. H. Brown, in the name of G. J. Vanmeter, in the sur- 
veyor’s office on January 10, 1882. 

On the 15th of February, 1882, appellants offered to file their ap- 
plications for the purchase of said two sections of land in the sur- 
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veyor’s office; but being informed by the surveyor that the see. 
tions were appropriated by the Vanmeter files, they were deterred 
from so doing. 

On the 30th of March, 1882, appellee withdrew from the sur 
veyor’s office the Vanmeter application for the purchase of section 
No. 8, and on the same day filed therein an application in his owp 
name for its purchase, which application was recorded by the surveyor 
on the 31st of March, 1882. The application filed for G. J. Vanmeter 
by appellee for, the purchase of said section No. 54 was recorded in 
the surveyor’s office of McMullen county on the 30th of Mareh, 
1882, in the name of G. J. Vanmeter, and delivered by the sup 
veyor to appellee. After the application was delivered to appellee, 
and before it was presented to the state treasurer, it was changed 
and altered by the name of “G. J. Vanmeter” being erased from 
the application and the name of “ R. H. Brown,” the appellee, being 
inserted in its stead, in such a manner as to make it appear that R, 
H. Brown was the original applicant, and by changing and altering 
the file mark, to wit: “10th of January, 1882,” written on the back 
of the application by the surveyor of McMullen county, so that the 
same would read the “20th of January, 1882,” and appear to be 
filed at that date. There never was an application for the purchase 
of said section No. 54, signed with the name of appellee, recorded 
in the books of the surveyor. 

On the 10th of April, 1882, John Brightly, by his agent, William 
Cassin, filed his applications in the surveyor’s office of McMallen 
county for the purchase of sections Nos. 8 and 54 from the state; 
these applications were recorded in the surveyor’s office of MeMaul- 
Jen county on the same day, and were duly forwarded to the state 
treasurer within the time required by law, together with one 
twentieth of the appraised value of the sections. Brightly, through 
his agent, William Cassin, presented certificates from the commis- 
sioner of the general land office to the surveyor of McMullen county, 
within ninety days from the filing and recording of the applications, 
showing that the said applications and the treasurer’s receipt for 
one-twentieth of the appraised value of the sections had been re 
ceived and filed in the general land office, whereupon the surveyor 
entered the sections in his book as sold; and Brightly executed his 
notes, as required by law, for the balance due on the land, which 
notes were duly forwarded to the general land office. Appellants 
claimed as purchasers in good faith, for a valuable consideration, 
under and through the title of John Brightly. 

The commissioner of the general land office, without being it 
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formed of appellants’ legal and equitable claim to the two sections 
of land, upon appellee’s applications, in their altered and changed 
condition, being filed in the general land office, isshed him patents 
for both of the sections; and this suit was brought by appellants to 
divest appellee of whatever title he may have acquired by the 
patents, and to vest the title to the same in appellants by decree of 
the district court of McMullen county. 

On the 27th of March, 1882, the appellee filed a general and 
seven special exceptions to appellants’ petition, all of which the court 
sustained, except special exception No. 7, which set up the exclusive 
authority of the land board to pass on any irregularities there might 
be in the sale of the sections, and upon appellants’ declining to 
amend their petition the suit was dismissed, to which ruling the 
appellants excepted and gave notice of appeal in open court. 


Archer & Brown, for appellants, on the sufficiency of the petition, 
cited: Rule 17, 47 Tex., 619; Burks v. Watson, 48 Tex., 113; Gen- 
eral Laws, 1881, secs. 5, 6, 7, 8, pp. 120, 121; General Laws, Special 
Session, 1879, secs. 9, 10, 11, pp. 25, 26; McKinney v. Grassmeyer, 
51 Tex., 382; Upshur v. Pace, 15 Tex., 531. 

That a patent can be impeached for fraud, they cited: Wyllie ». 
Wynne, 26 .Tex., 45; Gullett v. O'Connor, 54 Tex., 416; Burleson 
v. Durham, 46 Tex., 157; Sherwood v. Fleming, 25 Tex. Sup., 428. 


J. M. Eckford, for appellee. 


Warts, J. Com. App.—So far as the questions relating to section 
No. 8 are involved in this appeal, they are settled by the opinion in 
cause No. 1632 between the same parties, delivered at the same time 
with this. To that portion of the petition relating to section No, 
8, the general and special exceptions of appellee were correctly 
sustained. 

But as to section No, 54, appellants, by the allegations in their 
petition, claim that after the application in the name of Vanmeter 
had been recorded by the surveyor and delivered to appellee, 
that he erased or caused to be erased therefrom the name of Van- 
meter, and inserted his own name in lieu thereof; and filed the 
same in the general land office, and thereby secured the issuance of 
the patent in his own name. It is also claimed that, for these rea- 
sons, the patent is wholly void and vests no right whatever in 
the land. In securing title by the location of a land certificate upon 
unappropriated public domain, the consideration accruing to the state 
is the land certificate. So that if the certificate is a forgery, the 
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state gets no consideration for the grant. While in securing title 
to school land the consideration paid i is the money ; hence they could — 
not be considered as occupying the same footing. Itis not necessary, 
and therefore we do not undertake to decide, whether or not a patent 
issued upon a forged certificate is void. 

Generally, if a patent has been issued by an officer authorized to 
grant it, and whose duty it was to examine and pass upon the evi 
dence upon which it issued, and some irregularity or illegality hag 
supervened in the preliminary proceedings, the patent can only be 
impeached therefor by the state or some individual having an equity 
in the land at the time the patent issued. Todd v. Fisher, 26 Tex, 
239. 

Neither appellants, nor Brightly, their vendor, had any equity 
in the land on the 30th of March, 1882, at the time the application 
in the name of Vanmeter was duly recorded in the surveyor’s office, 
Then, admitting appellee did erase the name of Vanmeter from the 
application, and inserted his own name, and by paying the appraised 
value of the land secured the patent therefor, yet it is not perceived 
how appellants are injured by the alteration in the application, ete, 
What difference is it to them whether the patent issued to Van 
meter or to appellee. Both the state and Vanmeter seem to be 
satisfied with the transaction. The state is making no effort to 
avoid the patent on account of the deception practiced upon the 
commissioner of the land office, nor is Vanmeter making any effort 
to divest the legal title out of appellee, and to secure the same to 
himself. These are the only parties at interest, according to the 
allegations in the petition. It is not pretended that either Brightly 
or appellants had any right to, or interest in, the land at the timé 
the application was recorded and delivered to appellee. And that 
application had not been forfeited when Brightly made his applica 
tion, April 10, 1882. 

Evidently appellants do not occupy such position with respect to 
the land as would entitle them to a hearing as to the illegality in 
any of the preliminary proceedings which resulted in the issuance 
of the patent. 

Our conclusion is that there is no error in the judgment and that 
it ought to be affirmed. ~ 

AFFIRMED. 

[Opinion adopted November 25, 1884.] 
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J. G. Taytor v. W. H. Carrer. 


(Case No. 1775.) 

1. JupGMENT— VARIANCE.— Where a judgment of foreclosure gives the dis- 
tance of certain lines, different from that set out in the pleadiugs, and still 
calls for the same well-known corners as those described in the pleadings, it 
will be a good and sufficient judgment operating upon all the land included 
between the corners. 

9, CASE APPROVED AND DISTINGUISHED.— Throckmorton v, Davenport, 55 Tex., 
236, cited and approved, and distinguished from this case. 


Error from Van Zandt. Tried below before the Hon. Felix J. 
McCord. 

This suit was brought by appellee Carter against appellant Tay- 
Jor on three notes for $250 each, due in one, two and three years, re- 
spectively, alleged to have been executed by Taylor as part purchase 
money for ninety-two and one-half acres of land situated in Van 
Zandt county. Taylor filed a general demurrer, special exceptions 
and general denial. He also alleged that Carter had misrepresented 
the quantity of the land, for he (Carter) had pointed out certain 
land inclosed, as the land he was selling, it being the land the lien 
upon which it was sought here to foreclose. Appellant took it 
upon Carter’s representations, for one hundred acres, when in reality 
it was ninety-two and one-half acres, he agreeing to pay $1,000 
therefor. The deed was not delivered to Taylor until after he had 
paid Carter $250 cash, and gave him the three above mentioned 
notes. 

A judgment for the amount due on the notes and a foreclosure of 
the lien was rendered. 


D. W. Crow and Burge & Russell, for plaintiff in error, cited: 
R. §8., 4786; Throckmorton v. Davenport, 55 Tex., 236; Hall ». 
Jackson, 3 Tex., 309, on the variance between the decree of fore- 
closure and pleadings. 


Kirby & McChesney, for defendant in error. 


West, Assocrate Justice.— A number of errors were assigned, 
but at the last all of them are abandoned or waived except those 
bringing in question the correctness of the final decree, by reason 
of an alleged material variance between the locus in quo, as set out 
in the pleadings of defendant in error, and as described in the final 
decree of foreclosure. 

We have given very,careful consideration to this ground of error, 
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and are of the opinion that the variance is not so material as to re 
quire either the reversal or the reformation of the judgment. The 
third line of the survey is given in the pleadings as one hundred 
and forty varas in length; in the judgment the distance is called 
one hundred varas, but both of them call for the same point or 
corner, and that a well known corner. 

Another line of the tract in the pleadings is said to be seven 
hundred and three varas in length; in the decree it is said to be 
seven hundred and eighty-three varas long. Both lines, however, 
call to terminate at the same corner, and that a well known and 
permanently established corner. 

There is no difference in the views herein expressed and those 
contained in Throckmorton v. Davenport, 55 Tex., 236. 

In the last named case the variance between the pleadings and 
the final judgment was véry material indeed. In fact, the judgment 
described a different tract of land, and located it in a different place 
from that described in the pleadings. Such is not the case here, 
The judgment of the district court is affirmed. 

AFFIRMED, 

[Opinion delivered November 28, 1884.] 





J. L. Wrypuam et at. v. Parry & Maruews. 
(Case No. 1631.) 


1. DEED OF ASSIGNMENT — ATTACHMENT.— A deed of assignment made by in- 
solvent debtors, which recited their inability to pay in full and a desire to 
convey all their property for the benefit of creditors, conveyed in terms 
“all their lands, tenements, hereditaments, goods, property, and choses in 
action of every manner and description whatsoever, except such property 
as may be exempt by the constitution and laws of the state from forced 
sale.” On its face it contemplated three parties to it, viz.: the makers, the 
assignee, and the creditors, ‘‘ who have executed or may hereafter execute 
or accede to its terms.” The deed closed with these words: ‘* And the parties 
of the third part (the creditors) express their consent to this arrangement 
and accept the provisions made fur them.” It was only signed by the makers 
and the assignee. Held: 

(1) The creditors accepting the provisions of the deed might do so with- 
out signing it. 

(2) The deed conveyed all the property of the makers, whether partner- 
ship or individual, and was not void. 

(8) Even if one of the parties making the assignment was not a partner, 
and joined in the deed for the purpose of securing payment of his indi- 
vidual debts with funds belonging to the other assignor, it did not justify 
the creditors of the latter in a seizure of the goods under attachment. 



















Winpuam v. Patry & Maruews. 





Statement of the case, 





(4) The remedy of such creditors was in a proper distribution of the prop- 
erty assigned, under the assignment, enforced by an appeal to the equity 
jurisdiction of the court. 

(5) The failure of the assignee to give bond will not invalidate a deed of 
assignment properly made, or justify an attachment of the property trans- 
ferred. The remedy of the creditors is to apply for the appointment of an- 
other to discharge the trust (act March 4, 1879, sec. 14), 


Arrprat from Callahan. Tried below before the Hon. T. B, 
Wheeler. 

©. L. Terry carried on business as a retail merchant in Callahan 
county, and died intestate. Tis heirs at law were his widow, Rachel 
Terry, his son, M. M. Terry, and a minor son who soon afterward 
died intéstate, leaving Rachel Terry and M. M. Terry heirs of the 
entire estate. M. M. Terry took charge of the business, carrying it 
on in his own name, and using his mot] es means with his own, 
until May, 1881, when he was closed out by attachment at the in- 
stance of his creditors, Leon & H. Blum, who seized said business. 
His mother, Rachel Terry, also attached in order to get her part of 
the estate out of the business. She made arrangements to assume 
the Blum indebtedness, and to carry on the business as her own ex- 
clusively, took out the license in her name alone, bought goods on a 
credit and put into the business in her own name, and with the un- 
derstanding with her creditors that M. M. Terry had no interest in 
the business, and employed M. M. Terry to manage and control it, 
and gave him half the profits. M. M. Terry, daring all this time, 
was notoriously insolvent. The business was so conducted up to 
the 28th day of April, 1882, when R. Terry, joined by her son, M 
M. Terry, made an assignment for the benefit of such of their cred 
itors only who would accept, and turned over the entire business to 
J. E. Thomas, assignee (who was also attorney for Blum and R 
Terry, in attaching M. M. Terry), who within two days afterward 
sold the goods for a small cash payment, the balance on time from 
one month to six months, taking notes with personal security. The 
sale was made to appellees Patty & Mathews, Patty having been 
a clerk in the business for months prior and up to date of assign- 
ment. Appellants Schneider & Davis, who were creditors of R, 
Terry, having sold goods to her in the business on her individual 
account, up to a few days of the assignment, with the understand- 
ing that M. M. Terry was not interested in the business, sued out 
an attachment in the county court, placed it in the hands of Wind- 
ham, the constable, who levied on the stock of goods assigned to 
Thomas and sold to appellees; Schneider & Davis obtained judg- 
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ment, foreclosed their attachment lien, and sold the property as the 
property of KR. Terry. 

Appellees sued Schneider & Davis and Windham and his sureties 
on his official bond, for the value of the goods, claiming them under 
the assignment and sale. Nocreditor accepted in writing under the 
assignment. Defendants charged that the assignment was fraudu- 
lent and void as to Schneider & Davis, and that the goods were 
subject to attachment. 

The county judge, of his own motion, transferred the cause to the 
district court, where it was tried by jury, who, under the charge of 
the court, returned a verdict for plaintiffs for value of the goods and 
interest from date of attachment levy. The amount being in excess 
of the amount of constable’s bond, plaintiffs entered a remitter as to 
the sureties, so as to reduce judgment as to them to amount of bond, 


F’. B. Stanley, for appellants, on the proposition that the assign 
ment was fraudulent and void on its face, cited: White & Willson, 
Civil Cases, 769, p. 422; 808, p. 460; Caton wv. Mosely, 25 Tex., 374, 
and authorities cited; Baldwin v. Peet, 22 Tex., 708; Edmundson 
v. Silliman, 50 Tex., 112; Lawrence v. Norton, 22 Am. Law Reg,; 
West v. Snodgrass, 17 Ala., 549; Malcomb v. Hodges, 8 Md., 418; 
Bridges v. Hindes, 16 Md., 101; Grimshaw v. Walker, 12 Ala., 101; 
Whedbee v. Stewart, 40 Ind., 414; Austin v. Bell, 20 Johns., 449; 
Sewall v. Russell, 2 Paige, 175; Bump on Fraud. Con., 46, 328-81, 
356, 372 (2d ed.), 393, 421, 430, 463; Howell v. Edgar, 4 IIL, 417; 
Green v. Branch Bank, 33 Ala., 643; Dana v. Lull, 17 Vt., 390; 
Hyslop v. Clark, 14 Johns., 458; Pierson v. Manning, 2 Mich., 445, 


John Bowyer, for appellees. 


Detany, J. Com. Apr.— By an agreement of counsel contained 
in the record, the only issue in the case is “ as to the legality of the 
assignment, . . . and the question whether it was or is fraudu- 
lent or void as to the defendants Schneider & Davis, and whether 
the alleged transfer by M. M. Terry and R. Terry to J. E. Thomas, 
and from him to plaintiffs, was fair, legal and just, and, if there was 
fraud or covin in the transfer, whether the plaintiffs were charged 
with notice of the same.” 

The question whether the deed of assignment was made with 
fraudulent intent was submitted to tue jury by the charge; and the 
result of their finding is that there was no such intent. 

It seems to us that the real questions to be decided might be more | 
clearly stated thus: Was the deed sufficient to pass all the property | 
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of the makers — partnership as well as individual —to the assignee; 
and were the makers insolvent? If these questions are answered in 
the affirmative, the motives of the makers, whether fair or fraudu- 
lent, are matters of little importance. Blum v. Welborne, 58 Tex., 
157. 

The deed sets out that the makers are “indebted to divers per- 
sons in considerable sums of money which they are at present un- 
able to pay in full, and they are desirous to convey all their property 
for the benefit of their creditors.” 

They thus convey “all their lands, tenements, hereditaments, 
goods, chattels, property and choses in action of every name, nat- 
ure and description, wheresoever the same may be, except such prop- 
erty as may be by the constitution and laws of the state exempt 
from forced sale.” 

Upon its face the deed contemplates three parties or sets of 
parties: the parties of the first part (the makers), the party of the 
second part (the assignee), and the parties of the third part, who are 
described as “ the several persons, creditors of the parties of the first 
part, who have executed or shall hereafter execute or accede to these 
presents.” 

The closing sentence of the deed is as follows: “ And the parties 
of the third part, by their signatures hereto, express their consent 
to this arrangement, and accept the provisions for them made 
herein.” 

There are no signatures to the deed except those of the makers 
and the assignee; nor is there in the record any evidence that the 
ereditors, or any of them, had signified in any way their acceptance 
of the terms of the deed. 

We apprehend, however, that creditors would not be limited to 
the method of expressing their assent which is suggested in the 
deed. 

The deed of assignment was sufficient in its terms to pass to the 
assignee all the property, whether partnership or individual, which 
belonged to the mukers, and was not void. See Coffin v. Douglass, 
61 Tex., 406. 

Since this case was decided in the court below, many of the ques- 
tions discussed by counsel have been definitely settled. See Coffin 
v. Douglass, supra, and Keating v. Vaughn, 61 Tex., 518. 

The principal and most plausible objection which appellants urge 
against the validity of the assignment is this: 

They allege that M. M. Terry owned no property of any kind; 
that he was not a partner in the business of Mrs. Rachael Terry; 





494 Wiypuam v. Parry & Maruews. (Tyler Term, 








Opinion of the court. 





a 


that he was in debt, and that he was made a party to the deed 
of assignment for the fraudulent purpose of procuring, if possible, 
a release or payment of his individual debts with funds which should 
have gone to the payment of the debts of Mrs. Terry. 

But if all this were true, it did not avoid the assignment or justify 
the seizure of the goods by appellants. 

Appellants insist that they are the separate creditors of Mrs. R. 
Terry, and that they became such by selling her goods with the 
distinct understanding that M. M. Terry had no interest in the busi- 
ness. In this they are sustained by the record. 

But, admitting that this is so, still they need not have seized the 
property. 

They could have had their rights protected by coming in under 
the assignment and placing the facts before the court, so that they 
could be acted on in the distribution of the proceeds of the property 
among the creditors and claimants. 

If M. M. Terry really had no interest in the goods (as he claimed 
to have), the mere fact that he joined in the execution of the assign- 
ment would give no rights to bis individual creditors. 

Our courts, as courts of equity, have an enlarged jurisdiction in 
such cases. ‘General assignments,” says Mr, Justice Roberts in 
Carleton v. Baldwin, 22 Tex., 730, “in trust for the benefit of cred- 
itors, with the rules pertaining tothem, . . . may be said to be 
the creatures of courts of equity.” 

The act of July 24, 1879 (R. 8. App., p. 6), instead of limiting has 
rather strengthened and enlarged their jurisdiction. 

It was passed in order that the property of those who cannot pay 
their debts, and who make assignments, may be disposed of under 
the eye of the court, and the proceeds equitably distributed among 
their creditors without unnecessary cost and expense. 

It is said in the brief of counsel for appellants that the assignees 
had not given a bond. The record contains no intimation of the 
sort, nor was any such objection made to the assignment when it 
was offered in evidence, though objections were made to its intro- 
duction and a bill of exceptions reserved. If such were the fact, 
the fourteenth section of the act above referred to was an ample 
remedy to the parties interested in the property. 

-Without noticing the remaining objections to the judgment, our 
opinion is that it should be affirmed. 

AFFIRMED. 
[Opinion adopted November 28, 1884.} 
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S. H. Oszporn er au. v. Fannte Osporn, Guarpran. 
(Case No. 1796.) 


1. JurispicTion.— Suit for the partition of land may be maintained in any 
county in which a portion of it is situate; and when the action is brought 
in the district court for the partition of an estate, it may be maintained in 
any county in which any of the land is located, 

9, SEPARATE PROPERTY — PRESUMPTION.— One who asserts separate property 
rights in himself to property acquired during the life of his wife, or after 
her death with means in his hands at the time of her death, must prove it, 
The presumption is that it is community property. 

8. TENANT IN COMMON — PaRTITION.— In making partition between tenants in 
common, it is proper to award to one of them in possession, who has made 
improvements, the particular tract occupied by him, when this can be done 
without prejudice to other interests. 

4, USE AND OCCUPANCY BY JOINT TENANTS.— Though a tenant may use the 
common property without liability to his co-tenant, when the occupation is 
not adverse, yet if he excludes his co-tenant under a claim of exclusive 
right, the co-tenant is entitled to compensation to the extent of the use of 
which he has been deprived improperly. 

5. Same.— The authorities are conflicting as to whether a tenant in common 
who uses the entire common property, though without claiming the right to 
its exclusive use, and who is not applied to by the other owners to be admit- 
ted to its enjoyment, will be liable for the value of the use, over and above 
the proportionate interest of such tenant in common. If, however, he rents 
the common property, his co-tenants are entitled to their pro rata share 
of the rents received. 


Aprrat from Rusk. Tried below before the Hon. A. J Booty. 

Fannie Osborn, widow of John D. Osborn, Sr., and guardian of 
his and her minor child, John Osborn, Jr., brought this suit against 
8. H. Osborn, the father of her husband, and William and Gay Os- 
born, and alleged: 

First. That 8S. H. Osborn’s wife, who was her husband’s mother, 
died in 1872 leaving a large community estate, one-half of which 
descended to John and his two brothers, William and Gay, and one- 
third of which half descended to her said husband, and at his death 
in 1880 descended to his son John, then her ward, and prayed for 
judgment for her ward’s interest. 

Second. That after the death of John’s mother, Sarah Jane Os- 
born, her (Sarah Jane’s) mother, Mrs. Shaw, died, and said S. H. 
Osborn received Sarah Jane’s portion of her mother’s estate, one- 
third of which belongs to her ward as John’s heir. 

Third. That acertain tract of land of one hundred and seven- 
teen acres, on which they were living when John, Sr., died, was given 
to him by his father, and on the faith of said gift, John, as soon as 
he married in 1879, went on said land and made permanent and 
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valuable improvements, and lived there till his death, and his father 
had never made him a deed as he had promised; she prayed for 
specific performance in that respect, and offering to deduct the value 
of the one hundred and seventeen acre tract of land out of her 
ward’s interest in said community estate. 

Fourth. That the community estate, which she prayed should 
be partitioned to her ward, consisted of six tracts of land, besides 
personal property, and some of said land was located in Panola 
county, where defendants Osborn resided; and that one Owens and 
Hannah were setting up claims to two tracts in Panola county, 
under defendant S. H. Osborn, and she made them parties defend. 
ant. 

Defendants pleaded to the jurisdiction of the court as to Owens 
and Hannah, general denial, and claimed the property as the sepa- 
rate property of S. H. Osborn. Verdict and judgment for plaintiff, 

The record is quite voluminous, the charge of the court alone 
covering nineteen pages. 


NV. G. Bagly and Drury Field, for appellants. 


J. H. Gould, for appellee. 


Srayton, Associate Justice.— The action of the court below on 
the plea to the jurisdiction filed by the defendants Hannah and 
Owens was not erroneous. 

The action, in so far as they were concerned, was one for parti- 
tion, and although the land on which they were was situated ina 
county other than that in which the suit was brought, yet,.as a 
part of the estate to be partitioned was situated in Rusk county, and 
some of the defendants resided there, the district court for that 
county had jurisdiction. R. S., 1198, subdivision 12; Carro % 
Carro, 60 Tex., 395. 

The evidence showed that S. H. Osborn, during the life-time of his 
wife, acquired the property sought to be partitioned, or that such as 
Was not so acquired was acquired with property in his hands at the 
time of her death. 

This being true, the court correctly instructed the jury that the 
burden of proving that such property was acquired with the sepa 
rate means of S. H. Osborn rested upon him. 

The charge of the court, taken all together, presented the ques 
tion of community property, or not, very fairly to the jary, and we 
are not prepared to say that such evidence was offered by the | 
defendants as would be sufficient to rebut the presumption that they 
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property possessed by 8. Hl. Osborn and his wife at the time of her 
death was community property. 

Under such a state of facts, the jury having found that the prop- 
erty in controversy was community property, their verdict must be 
held conclusive of that fact. 

The rigat of the ward of the appellee, under the pleadings and facts, 
to the particular tract of land claimed for him, does not depend 
solely upon the question whether such facts existed as would have 
enabled the father of the ward to compel specific performance of 
the parol agreement made between him and his father, had they 
been strangers in title. Such facts might not be shown to exist, and 
yet as against S. H. Osborn the parol agreement be enforced, asa 
partial partition thus made between, tenants in common; which, under 
the finding of the jury, S. H. Osborn and his son must be held to 
have been. Stuart v. Baker, 17 Tex., 417; Huffman wv. Cartwright, 
44 Tex., 301. 

The petition does not assert title to the particular tract of land 
solely through a parol gift from 8S. H. Osborn to his son, but claims 
through the interest in all the lands which the father of the ward 
had by inheritance from his mother, as well as through the parol 
agreement with his father. 

The father of the ward was placed in_ possession of the land by 
S. H. Osborn, and was living upon it at the time of his death, hay- 
ing made some improvements thereon; and under this state of facts, 
if the particular tract of land can be given to the ward in partition 
without injury to the other heirs of Mrs. §. H. Osborn, we see no 
good reason why this should not be done. 

The first part of the judgment, taken alone, would seem to give 
the Dolly Roquemore tract of land to the ward of the appellee with- 
out reference to the rights of the other heirs of the deceased wife 
of 8. H. Osborn; but the other parts of the judgment show that 
this was not intended, and that it was intended to give that partic- 
ular tract to the ward, if it could be done without prejudice to the 
other heirs, whose rights were fully protected. 

The judgment does not give to the ward of the appellee any 
greater right in the entire community property than he would have 
been entitled to, without reference to the parol agreement between 
8. H. Osborn and the father of the ward. 

It is unnecessary to consider what the right of the ward of the 
appellee would have been, under the parol agreement made between 
his father and S. H. Osborn, had it been found that the property 
was the separate estate of the latter. 
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The appellee recovered for the share of rents on community lands, 
other than the homestead of 8S. H. Osborn, which was in proportion 
to her ward’s share in the community Jands held and controlled by 
S. Hl. Osborn exclusively, from the time of the death of his wife, 
and it is insisted that this was error. 

It may be admitted that one tenant in common has the right to 
enter upon and use the entire common property, without liability 
to account for such use and occupation, unless he excludes his ¢o 
tenant from a like occupancy; but when his occupation becomest] 
exclusive, and thereby a co-tenant, alike entitled to use, is prevented 
from using, then such co-tenant, excluded, is entitled to compensy 
tion to the extent of the value of the use of which he has been de 
prived by the exclusive use by another co-tenant of the entire 
common property. Neil v. Shackelford, 45 Tex., 131. 

The evidence fully sustains the claim that the use of the common 
property by S. H. Osborn was an exclusive and hostile use and hold- 
ing, continued even until the very last pleadings filed in this case, in 
which he denied the common ownership and asserted that the prop 
erty was his separate estate. Under such state of facts he wonld 
be liable for the reasonable value of the use of the share of the 
common property which belonged to the ward of the appellee 
Izard v. Bodine, 3 Stockton, 404. 

It is not necessary in this case to consider whether one tenant i 
common who uses the entire property owned in common, without 
application from other tenants in common to be let into the com 
mon enjoyment of the property, or without some act indicating an 
intention to use exclusively, may be held liable for the value of the 
use over and above such tenant’s proportionate share in the prop 
erty. Upon this question there is some conflict of authority. 

The inference from the record is that the common property had 
been rented by S. H. Osborn to other persons, from whom he had | 
received rents, and in such case there is no doubt of his liability to 
other co-tenants for their pro rata share of rents received. 

There are many assignments of error copied into the brief for) 
appellants, but not therein otherwise presented. These are considered = 
to be waived, and all others deemed material to the proper disposix 7 
tion of the case have been considered, and no material error ‘thus 7 
presented being found, the judgment of the court below is affirmed] 


AFFIRMED. 


[Opinion delivered November 28, 1884. ] 
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Srevens & Anprews v. GarnesviLLeE NationAt Bank. 
(Case No. 1606.) 


1, Evipence.—In a suit to recover money paid at the instance of defendant, a 
schedule of the amounts being incorporated in the petition, which described 
them as amounts paid on checks, which were briefly identified by number, 
payee and date of payment, the checks are admissible in evidence. 

2, Same.— Where the petition alleged that a check of a specified number was 
paid on the 7th of November, 1882, and when produced in evidence it was 
stamped ‘ paid” on the 11th of December, 1882, the variance was not fatal; 
the payment itself, and not the specific date thereof, being the issuable fact. 

8. PARTNERSHIP.— One whose interest in a business is confined to profits thereof, 
which by agreement with a third party are to be received by him as compen- 
sation for his services rendered in the business, he having otherwise no 
ownership or interest in such profits, is not a partner. 

4, PARTNERSHIP.— In determining the question of partnership vel non, the court 
will look to the actual relation of the parties consequent upon their engage- 
ments, and in favor of creditors they will ordinarily apply thé doctrine 
that the party who shares in the profits must also bear his share of the lia- 
bilities. 

5. NEGLIGENCE.— When one of two contracting parties must suffer through the 
fraud of a third party, which was perpetrated in consequence of the negli- 
gence of one of the contracting parties in carrying out his agreement, the 
loss must be sustained by such negligent party. 

6, JuDGMENT.— A party is not bound to prove that all the defendants are bound 
in order to recover against any one of them. Citing Keithley v. Seydell, 60 
Tex., 78. 

7, PRACTICE — ABSTRACT ERROR.— When the judgment of the court below at- 
tains the justice of the case, the court will not reverse for abstract error. 


Arrzat from Cook. Tried below before the Hon. C. C. Potter. 

Appellee sued appellants to recover balance claimed on open ac- 
count, and interest at an agreed rate of twelve per cent. The peti- 
tion alleged that $19,238.96 of the account was made by a firm 
composed of C. F. Stevens and C. A. Andrews, with Lindsay, Hem- 
ming & Co.; that defendant assumed said account; that a part of 
the balance of the account was made by defendants with Lindsay, 
Hemming & Co., and the remainder with appellee, and that Lindsay, 
Hemming & Co. had transferred the account to appellee. The 
balance claimed on the whole account was $5,009.27. Appellants 
pleaded in abatement, denying that their co-defendant Siesfeldt was 
their partner, and claiming their privilege of being sued in the 
county of their residence; also general denial, and specially that 
it was a part of the contract with appellee that it should only pay 
Siesfeldt’s checks when they had cotton receipts attached to them; 
that appellee negligently permitted Siesfeldt to have access to cotton 
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receipts after they had been attached to checks, and the checks paid, 
whereby he was enabled to abstract the receipts and attach them to 
other checks, and appeliee negligently paid such checks the second 
time on the same receipts, whereby not only was the deficit in the 
account claimed by appellee caused, but there would otherwise have 
been a large balance in their favor, for which they asked judgment 
over. Appellee replied that Siesfeldt hal access to the receipts with 
the knowledge and consent of appellants. General verdict and judg. 
ment for appellee against all of the defendants for the full amount 
claimed. 

In October, 1882, Lindsay, Hemming & Co. were bankers in the 
city of Gainesville, Texas, and so continued until about the 1st of 
November, 1882, when they organized the Gainesville National 
Bank, which assumed all of the liabilities of Lindsay, Hemming & 
Co., and all of the assets, including the account of Stevens & An- 
drews, were transferred to it. The transactions involved in this suit 
between Stevens & Andrews and Lindsay, Hemming & Co. com- 
menced about the 7th of October, 1882, and continued on with the 
bank after its organization. 

About the 22d of November, 1882, Siesfeldt became associated in 
business with Stevens & Andrews, and the balance of the bank’s ac- 
count was transferred to the debt of the new firm, or new account, 
as the case may be. 


Brown & Gunter and Hare & Head, for appellants. 
Potter & Hughes and Davis & Garnett, for appellee. 


Warker, P. J. Com. App.— The first error assigned is, that the 
court erred in admitting the checks in evidence, because there was 
no allegation in plaintiff's petition under which they were admissi- 
ble. The petition alleged the payment of several sums of money 
by the plaintiff at the instance and request of the defendants, the 
items whereof were shown and described in a schedule thereof, de- 
scribing them as amounts paid on checks, which were briefly identi- 
fied by number, or payee and date of payment. The evidence was 
clearly admissible. 

The court did not err in admitting as evidence, check No. 121. 
The objection made was that it was dated “prior to the settlement 
alleged in plaintiff’s petition, and not charged to have been omitted 
therefrom by fraud or mistake.” It was not alleged, however, to 
have been included in such settlement. If the check was paid by 
the plaintiff at a date subsequent to the settlement, the proposition 
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made above can have no application. Nor was it ground to exclude 
the check “ because it was stamped paid on the 11th day of Decem- 
ber, 1882, whereas the petition alleged the payment to have been 
made on the 7th of November, 1882.” The date of the payment 
was not such issuable fact that would constitute a variance if the 
evidence as to the time varied from that which was alleged. 1 
Greenl. Ev.,sec. 61... The appellants assign as error that “the court 
erred in the second and third charges to the jury, in this, that the 
facts, circumstances and contract between the parties showed that it 
was not the intention of the parties to form a partnership, and the 
court did not give the jury any rule by which to arrive at such in- 
tention.” And, also, “in refusing the first and second charges asked 
by defendants, because the evidence shows that the parties did not 
intend to, and did not, form a partnership, and the court should have 

given the jury some rule by which to arrive at the intention of the 
parties. 

The pertinency of the questions raised on the issue of partnership 
arises out of the plea of the appellants denying the partnership to 
support their plea of personal privilege to be sued in the county 
where they resided. ‘The defendant Siesfeldt did not deny his lia- 
bility as partner, nor does’ he appeal from the julgment. In order 
to entitle the plaintiff to recover against the appellants, it was not 
essential to the validity of the judgment that the liability of all 
of the defendants should be established. Keithley v. Seydell, 60 
Tex., 80. 

For jurisdictional purposes the essential test is, not whether as 
between themselves the defendants were partners, but whether they 
were liable as such to third persons dealing with them; whether, 
in other words, the plaintiff under-the pleadings showed a joint 
cause of action against Siesfeldt as well as against his co-defendants. 

The charge of the court pointed to in the foregoing assignment 
is as follows: 

“Tf the defendants Stevens & Andrews and I. Siesfeldt entered 
into an agreement by which they were to engage in the purchase 
and shipment of cotton at Gainesville, Texas, and if it was their 
agreement or intention to become partners in relation to such busi- 
ness, you will find them to be partners. Or, if it was agreed 
between said Stevens & Andrews and said I. Siesfeldt that they 
should each have a share or portion of the profits of said business; 
that is, if the said Siesfeldt was to have an interest in said profits 
and own a part of the same, the said parties would then all be part- 
ners in said business and you will so find. But if, under the agree- 
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ment of said parties, the said Siesfeldt was only to receive part of 
the profits of said business as a compensation for his services ren. 
dered in the business, and had no interest or ownership in the said 
profits as such, then he would not be a partner of the said Stevens 
& Andrews and you will so find. The burden of proof is upon the 
plaintiff to establish that he was a partner.” 

This charge submitted the law fully and clearly, and is not subject 
to the objections that are urged against it. See Cothran v. Marma- 
duke e¢ al., 60 Tex., 372, and authorities there cited, and Brinkley », 
Harkins, 48 Tex., 225; Leggett v. Hyde, 58 N. Y., 279; Manhattan 
Man. Co. v. Sears, 45 N. Y., 797. 

The charges asked do not directly controvert the correctness of 
the legal propositions and tests of the partnership propounded in 
the charge of the court, but they seem to aim to give a special im- 
portance and controlling consequence to what may have been the 
interpretation or meaning of the terms agreed to between them, 
under which they undertook to carry on their business, as construed 
by themselves. The charges asked and refused are as follows; 

“1st. In determining the question whether the defendants Stevens 
& Andrews were partners with Siesfeldt in the business of buying 
and shipping cotton, as alleged in plaintiff's petition, the real ques- 
tion is to arrive at the intention of the parties in making the con- 
tract; and, in order to arrive at that intention, you will consider all 
the language used in the contract between them, their relations to 
each other, and the manner in which the business was transacted. 
And the fact that the said Siesfeldt was to receive a part of the 
profits derived from said business will not of itself make him a 
partner of the said Stevens & Andrews, unless it was the inten- 
tion of all the parties that he should become an owner of such in- 
terest in the profits of said business as it was agreed that he should 
have. 2d. If you believe from the evidence that it was the inten- 
tion of all the parties that the said Siesfeldt was to be employed by 
the said Stevens & Andrews as their agent to transact certain busi- 
ness for them, and that the said Siesfeldt, as his compensation for 
his services, was to receive a portion of the profits derived from said 
business, this would not make him a partner with said Stevens & 
Andrews in such business, and you will so find by your verdict.” 

The legal propositions contained in the above instructions, as to the 
elements which constitute a partnership, as far as they go, are essen- 
tially the same, perhaps, as those embraced in the court’s charge, 
but the rule presented in the first section, for determining whether 
the parties intended to form a partnership, would not be an accurate 
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or correct one so far as third persons dealing with them as partners 
are concerned, as applied to the evidence in the case. 

Undue prominence, we think, is given to the matter of the inten- 
tion of the parties. “The real question,” says the instruction, “is 
to arrive at the intention of the parties in making the contract.” 
This language imports an exclusiveness in the controlling effect of 
their mere intentions which might mislead; especially so in view of 
the fact that the court charged the jury that the intention or agree- 
‘ment of the parties to constitute their business association a part- 
nership would have that effect. If it was not their real intention to 
form a partnership, but if in fact their agreement and acts had that 
legal consequence, at least, as to third persons dealing with them, 
it would have been a partnership. 

The charge of the court placed the question of partnership vel 
non on two clear and distinct grounds: Ist, an actual agreement to 
that effect, or 2d,an agreement to share the profits, as such, of the 
business between all of the parties, as distinguished from compensa- 
tion for the services of Siesfeldt rendered in the business. The “ in- 
tention” in making the contract was not, therefore, made the real 
and controlling question, and correctly, too. 

Illustrative of the rule we are applying, may be quoted the re- 
marks of Judge Parsons: “This question, as to the intention of the 
parties, may be considered as presenting itself under three forms. 
, . In the second place, let us suppose the parties expressly 
make and carry out in act an agreement to enter into such commnu- 
nity of property, or business and profit, as constitutes a partnership, 
and say nothing about partnership. The law now says, you intended 
to enter into partnership, you have carried out your purpose, and 
you are partners; and it is a matter of no moment that you have 
not given to yourselves this name. Here, also, the intentions pre- 
vail.” Parsons on Partnership, marg. page 87. 

Under this principle, it was giving a misleading effect to the in- 
structions asked, to assume that the “real question” was as to the 
actual intention of the parties, because under the law, as it was cor- 
rectly given, there was evidence which allowed its application to the 
second and alternative test of partnership as stated in the court’s 
charge. In Cothran v. Marmaduke, 60 Tex., 372, discussing the 
point under consideration, Judge Watts stated the principle clearly 
thus: “In determining the question the court will look to the 
actual relation consequent upon the engagements of the parties, 
and in favor of creditors they will ordinarily apply the doctrine 
that the party who shares in the profits must also bear his share of 
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the liabilities. And it is said that it is applied as a rule of law, 
That to obviate its force and effect it is not sufficient that the par- 
ties did not intend a partnership, or that they intended there should 
be none. Todo this, it must be shown that they intended and con. 
stituted a distinct and different relation excluding that of partner. 
ship.” Citing Owens v. Mackall, 33 Md., 382; Parker »v. Canfield, 
37 Conn., 250; Eastman v. Clark, 53 N. H., 276; Leggett v. Hyde, 
58 N. Y., 272. 

The sixth and seventh assignments of error are as follows: 

“6th. The court erred in the sixth charge given to the jury, be. 
cause the evidence showed that plaintiff was guilty of negligence, 
and the charge made the defense depend upon an agreement that 
Siesfeldt was not to have access to the tickets. 

“7th. The court erred in refusing the third charge asked by de 
fendants, because the evidence shows that the plaintiff was guilty 
of negligence in permitting Siesfeldt to abstract the cotton tickets 
from its possession, and in cashing checks drawn on said tickets a 
second time.” 

Appellants allege that it was agreed that Siesfeldt should pay for 
the cotton purchased by him with checks on the bank having cotton 
tickets attached, and that the bank should pay no check unless ac 
companied by cotton tickets, and that the bank agreed to check ont 
the tickets for Siesfeldt and to see that the business was conducted 
correctly and honestly. Appellant Andrews, the only witness pro 
duced to sustain the allegation, testified that it was agreed between 
him and the bank through C. C. Hemming, its cashier, that Sies- 
feldt should not have access to the cotton tickets after they went 
into the bank,and that the bank would safely keep the checks 
and check them out when cotton should be shipped, and that no 
check shouid be paid unless it bad cotton tickets attached. Said 
Hemming testified that no checks should be paid unless accompanied 
by cotton tickets, but that it was not agreed that the bank should 
check out the tickets or that Siesfeldt should not have access to 
them, and that it was understood between him and Andrews that 
Siesfeldt should have access to the tickets in order to ship the cot- 
ton, and that Andrews would have to trust Siesfeldt that far. 
Andrews admitted that as early as December 8, 1882, he knew that 
Siesfeldt had access to the tickets and that he made no objection, 
and that all the alleged irregularities occtrred after this date. 
Siesfeldt said that it was understood between him and Andrews 
that he (Siesfeldt) should have access to the cotton tickets. And 
Hemming and Siesfeldt each testified that Andrews knew that Sies 
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feldt had access to the cotton tickets and that he made no objection. 
The charge complained of is as follows: 

“Tf you believe from the evidence that it was agreed that the 
cotton tickets attached to the drafts drawn on plaintiff should be 
safely kept by plaintiff and that said Siesfeldt should not have ac- 
cess to said tickets after they were received by plaintiff except under 
immediate supervision of some of the officers or employees of 
plaintiff, so that he could not change or abstract the same, and if 
you further believe that in violation of said agreement the plaintiff, 
through carelessness or neglect, permitted the. said Siesfeldt to ab- 
stract said tickets from the custo ly of plaintiff, and that said Sies- 
feldt did so abstract said tickets and did afterwards attach the same 
to other drafts drawn by him on plaintiff, and the same were paid 
by plaintiff, the said payments would not be a just charge against 
defendants. And if the plaintiff has charged the defendants in 
their account sued on in this case with any payments made on such 
drafts as aforesaid, you will deduct the same from the amount of 
plaintiff's accounts against defendants. But if there was no agree- 
ment that plaintiff should so keep the tickets that said Siesfeldt 
could not abstract them, and if said Siesfeldt did so abstract any of 
said tickets and attach them to other drafts drawn by him upon 
plaintiff, and the plaintiff paid such drafts, the same would constitute 
a valid charge against defendants.” 

The counter charge asked and refused predicated the liability of 
the plaintiff for moneys paid on checks drawn with cotton receipts 
attached, which may have been abstracted by Siesfeldt after having 
been previously used in payment for cotton purchases, on the propo- 
sition that if, under all the facts and circumstances as connected with 
the plaintiff's undertaking, as stated in regard to checking out the 
tickets for Siesfeldt, the plaintiff was negligent, it would be responsi- 
ble therefor, and the defendants not liable as to such checks which 
were supported only with cotton receipts which had been previously 
used. 

The charge of the court, we think, was correct, and presented the 
law applicable to the evidence under the issue. The understanding 
bad between the appellants and the bank is not to be construed as 
an insurance by the latter against the possible frauds to be perpe- 
trated by Siesfeldt, the partner, or very certainly the accredited 
agent of the former. Such an agreement does not imply a promise 
to forfeit to the defendants all such sums as they may have occasion 
to pay through the chicanery or knavery, by means of which they 
may be ingeniously imposed upon through the artifice of using twice 
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the same cotton receipt by Siesfeldt, under circumstances against 
which ordinary care and prudence could not protect itself. 

The nature of the understanding seems to have had reference to 
the unwillingness of the appellants to trust Siesfeldt to draw in be. 
half of the firm unless upon the security afforded of having actual 
possession of purchased cotton evidenced by the cotton ticket to be 
attached to the check, and also the other cautionary measures indi- 
cated in the pleadings and the evidence. pe an agreement, made 
for the protection of the appellants against Siesfeldt, did not contem- 
plate a guaranty by the bank against a clandestine and surreptitious 
tention of the cotton tickets by Siesfeldt, and the fraudulent de- 
vice of attaching such, to other checks, whereby to obtain money 
from the bank on the firm account. But the court charged the jury 
that if the plaintiff, through carelessness or neglect in carrying out 
its agreement, enabled Siesfeldt to accomplish, in the mode alleged, 
the imputed fraud, the loss must fall on the plaintiff. 

This was, we conceive, the proper rule to be applied, and there 
was no error in that portion of the court’s charge, nor in the refusal 
to give that asked for by the defendants. 

It is assigned as error that the verdict of the jury is excessive and 
contrary to the evidence, because the evidence did not show that the 
firm composed of Stevens & Andrews and Siesfeldt, if any such was 
formed, ever assumed the account contracted before the formation 
of the new firm. The account referred to, amounting to $19,238.96, 
was due and owing to Lindsay, Hemming & Co., the same parties 
with whom the account subsequently contracted by the appellants 
and Siesfeldt was made. The subsequent account was but the con 
tinuation of the same dealings so far as Stevens & Andrews were 
concerned; they were liable on both, and on the one neither more 
nor less than upon the other. When the partne rship with Siesfeldt 
was formed, the balance before named was charg : to the new firm, 
This did not otherwise affect the new firm’s liability than to extend 
it to and include Siesfelit, if the charge thus net by the transfer 
of the account had any effect other than existed otherwise. It did 
not increase the debt of Andrews, nor of Stevens, nor vary their lia- 
bility; and if in this suit they are adjudged to pay both accounts, 
they cannot complain, unless the verdict against them for both sums 
is unwarranted under the pleadings and evidence; and they claim 
that such is the case because the allegation of-the petition is that the 
former account was assumed by the new firm, and to that averment 
the plaintiff must conform by the proof. It is urged that no such 
proof was made. If it be so admitted, still, as far as Stevens & 
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Andrews are concerned, the evidence is sufficient, under the averment 
of their antecedent liability to pay said account, to warrant a judg- 
ment against them for both accounts, irrespective of whether the 
new firm was liable or not.- 

The petition shows that Stevens & Andrews primarily owed the 
first account, and the allegation that the new firm, which embraced 
Stevens & Andrews as a portion of its members, assumed its pay- 
ment, is not inconsistent with the liability of said Stevens & An- 
drews; and whether Siesfeldt is liable with them or not, they 
certainly are liable. If the evidence showed that the new firm did 
not assume the debt, the allegation that Stevens & Andrews origi- 
nally owed it would support a judgment against them. Under an 
appropriate prayer for general relief, the court will render such judg- 
ment as the facts authorize to be rendered according to the justice 
of the case. A party is not bound to prove that all the defendants 
are bound in order to recover against any of them. Keithley ». 
Seydell, 60 Tex., 78. 

Siesfeldt does ‘not appeal, and therefore does not complain of the 
judgment; the appellants cannot do so. If there is error, it is ab- 
stract error for which this court will not reverse. Where the result 
attains the justice of the case on its merits, the judgment will not 
be reversed for an abstract error. An error to be material, so as to 
require the reversal of a judgment, must be one that has not been 
waived, and that is prejudicial to the party complaining of it. John- 
son v. Blount, 48 Tex., 45; and see Davis v. Loftin, 6 Tex., 489; 
Autrey v. Cannon, 11 Tex., 110; Wofford v. Thompson, 8 Tex., 222; 
Thompson v, Thompson, 12 Tex., 327. 


We do not think the merits of this appeal require a discussion of 
any other grounds assigned as error, and are of opinion that the 
judgment ought to be affirmed. 


AFFIRMED. 
y a) 


{Opinion adopted November 28, 1884.] 





W. H. Hasan v. P. J. Wreus er at. 


(Case No. 1649.) 


1, Verpict — ATTORNEY’s FEES.— In a suit, brought by a firm against an attor- 
ney at law for a balance of money collected by him on their account and 
retained by him as a fee for services, the vérdict of the jury based upon 
facts in relation to the services rendered, as well as an estimate of their 
value made by other attorneys, based on the customary fees charged in such 
cases, will not be disturbed. 
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2, SAME — CASE DISTINGUISHED.— The case distinguished from that of Shropshire 
v. Doxey, 25 Tex., 128; Weisiger v. Chisholm, 28 Tex., 792; Lucketts 0, 
Townsend, 3 Tex., 134; and Gibson v. Hill, 23 Tex., 83. 

3. CHARGE OF THE CoURT.— In a suit involving the proper fees to be charged by 
an attorney at law, an instruction to the effect that, in considering of their 
verdict, the financial standing of the parties litigant in the suit in which the 
fee was charged will not be regarded, is proper. 


Error from Robertson. Tried below before the Hon. W. E. Qol. 
lard. 

This was a suit brought by P. J. Willis & Co. against W. H. Ham. 
man to recover $693.95, balance alleged to be due from the defend. 
ant as their attorney at jaw on account of collections made of 4 
judgment which defendant had obtained for them against James §, 
Hanna and William Davis. The amount of the judgment was eo 
lected by the defendant, amounting to $7,443.09. It was alleged 
by plaintiffs that they had paid defendant $200 during the progress 
of the suit against Hanna and Davis on account of his fee for 
services, which fact is admitted by defendant. Plaintiffs admitted 
that defendant paid over of the sums collected by him $6,149.14 
and offered to allow from the amount remaining in defendant's 
hands $600 as a further fee to defendant for his services in obtaining 
and collecting the judgment, thus leaving due to plaintiffs the 
amount sued for first above named. 

The defendant claimed that he owed the plaintiffs nothing; that 
the amount left in his hands, over and above the remittances made 
plaintiffs on account of collections, amounted to no more than he 
was entitled to retain as a fee in addition to the $200 he had previ 
ously received, making in the aggregate $1,494.95, estimating the fee 
at twenty per cent. on the amounts collected. There was no contract 
between the parties in respect to the fee, and the sole question was, 
what was a reasonable fee for the defendant’s services. The cause 
was submitted to a jury; verdict and judgment for plaintiffs for 
$212. 


W. H. Hamman, for himself. 


I. H. Prendergast, for defendants in error. 


Waker, P. J. Com. App.—It will appear from a calculation 
that the jury allowed the defendant’s fee on an estimate of about 
seventeen and one-half per cent. on the amount collected. 

The appellant assigns as error that the verdict is contrary to ant 
without evidence. It is quite clear that the evidence in the casey 
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was abundantly sufficient to warrant a verdict for the defendant. 
There was no conflicting evidence in the case, and the testimony 
of W. M. Walton, F. W. Chandler and M. D. Herring, shown to 
be competent and experienced lawyers of, extensive practice in the 
yarious courts within this state, all testified to the effect that a fee 
of twenty per cent. was a reasonable one. Their testimony was 
based on the services of the defendant, as hypothetically stated to 
them when interrogated, and upon the report of the case in 47 Texas 
Reports, in which the defendant rendered the service both in the 
district and the supreme court. The facts thus supposed to exist as 
a predicate for the opinion or estimates to be made by said wit- 
nesses were substantially verified in the testimony given on the trial 
by the defendant. 

W. Kemp testified to the existence of an agreed tariff of pro- 
fessional charges for collections in Robertson county (where the 
services of defendant were rendered), the minimum rates of which 
were ten per cent. in the district court, and five per cent. in addition 
for the supreme court. Also that it was usual among the attorneys 
in the county to charge ten per cent. for collecting money demands. 
Upon all these facts it was the province of the jury to determine 
what was the reasonable value of the defendant’s services. If they 
accepted the unqualified estimates placed upon them by the wit- 
nesses, the verdict must have been given for the defendant. But they 
were not compelled to do so. The opinions expressed on that sub- 
ject by attorneys, how competent soever they were to speak on it, 
and however much they were entitled to consideration, was, at last, 
but evidence before them to be considered and weighed, with all 
the testimony before them, in determining the issue as to what, in 
their judgment, under the whole evidence, was the real value of the 
defendant’s services. If their verdict had exhibited a disregard of 
such evidence, and had evinced a disposition to determine the fact 
in dispute regardless of it,— based, perhaps upon their mere per- 
sonal convictions of what was a reasonable fee,— it would have been 
in derogation of the defendant’s right to a fair and impartial trial 
of his rights under the law and the evidence in the case. But the 
verdict is not obnoxious to such an interpretation; it gave more 
than the minimum rate of charges established for ordinary collec- 
tion cases by the bar of Robertson county, and it gave less than the 
rate which a preponderance of the evidence indicated the defendant 
was, according to their estimate, entitled to. In so doing, they ex- 
ercised a discretion which the law intrusted to them; they had 
before them the facts in relation to the services that were rendered, 
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as well as the estimates of their value made by the attorneys, and 
they had the right to consider both, as well as the testimony of 
Kemp, and from it all, to deduce their conclusion as to what de 
fendant’s services were worth. 

The rule as thus applied is to be distinguished from that which 
was applied in the case of Shropshire v. Doxey, 25 Tex., 128, and 
other cases of a like character, where the verdict has no basis in the 
evidence to support it; as in Weisiger v. Chisholm, 28 Tex., 799; 
and see Lucketts v. Townsend, 3 Tex., 134; Green v. Hill, 4 id, 
468; 19 Tex., 259; Gibson v. Hill, 23 Tex., 83. 

It is assigned as error that the court erred in instructing the jury 
“that no greater fee would be reasonable against a wealthy man 
than a poor man for the same service; and you will not allow the 
wealth of the parties engaged in the litigation of the suit of Willis 
& Bro. v. Davis e als., to influence your finding as to what would 
be a reasonable fee for the services, unless the same increased or 
diminished the burden of the services of the attorney.” 

This charge, as the evidence stood before the jury, was entirely 
pertinent and appropriate. Whether in any supposable case the 
relative wealth of litigants may form a proper element in determin- 
ing the reasonableness of an attorney’s fee who rendered them 
service, need not be considered here; it is sufficient that the evi- 
dence concerning the litigation between Willis & Bro. and Davis ée 
als. did not develop a case in which the pecuniary condition of the 
parties could enter into the elements of the fee to be charged. There 
was evidence before the jury that the litigants referred to were of 
the wealthiest in their respective localities, and it was a proper pre- 
caution on the part of the court to so instruct the jury with refer- 
ence to its relevancy that they would not be misled or prejudiced 
by means of it. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion adopted November 28, 1884.] 
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V. iI. Crarxk v. N. B. Haney. 
(Case No. 1765.) 


1, PLEADING — NAME OF PARTY TO sUIT.— There is nothing in the objection 
that the name of the plaintiff nowhere appears in the petition, when the 
caption states the same. 

2, EXPRESS TRUST — ABSOLUTE DEED.— Where the mortgagee verbally agreed 
with the wife that, in case she and her husband conveyed the mortgaged 
premises absolutely to him, he weuld surrender his indebtedness, sell the 
property to pay the money due him, and pay over to them the sum remain- 
ing, or reconvey that portion of the land unsold to them, and he afterwards 
repudiated the agreement, it was held: 

(1) That he was a trustee for his grantors. 

(2) That if the deed had been properly executed, the promise being made 
to a married woman would in no wise change the rule. 

(3) That the absolute conveyance and parol agreement did not operate as 
a conditional sale, there being no particular time or event on account of 
which the grantee could claim that the payment was too late for a recon- 
veyance, 

(4) That one making a deed, on the faith of a promise afterwards broken, 
may be relieved in a court of equity. 

(5) That a court of equity will compel a party to dispose of land in ac- 
cordance with his agreement made to that effect, when such promise was 
the means for obtaining the legal title to himself and he afterwards held 
and dealt with it as his own. 

8. EvIDENCE — TrusT.— Parol evidence is admissible to show that a deed abso- 
lute on its face was executed and delivered upon certain trusts, not reduced 
to writing, and which the grantee promised to perform. Citing, Mead v. 
Randolph, 8 Tex., 191; McClenny v. Floyd, 10 Tex., 159, and Gibbs v. Penny, 
43 Tex., 560. 


Aprprat from Hunt. Tried below before the Hon. Green J. Clark. 


Matthews & Neyland and T. D. Montrose, for appellant, cited, 
on proposition that the deed was a trust deed: Loving v. Milliken, 
59 Tex., 425; Gibbs v. Penny, 43 Tex., 561; De Bruhl v. Maas, 54 
Tex., 464; Jones on Mortgages, vol. 1, sec. 241 et seg. 


Perkins, Gilbert & Perkins, for appellee, cited: R.8., arts. 559 
and 4310; Cannon vw. Boutwell, 53 Tex., 626; Hall v. Dotson, 55 
Tex., 520; Calhoun v. Lumpkin, 60 Tex., 185; Browne, Stat. Frauds, 
sec. 439 and notes, and sec. 445a; Sweet v. Mitchell, 15 Wis., 641; 
rasdall v. Rasdall, 9 Wis., 379; Bandor v. Snyder, 5 Barb., 63; 
7 id., 59. 


Wuur, Cuter Justice.— There is nothing in the objection taken 
to the petition that it does not show who is the plaintiff nor what is 
her name. The caption states the name of the case as “ V. I. Clark 
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v. N. B. Haney,” which is a sufficient indication of who are the 
parties, and which is plaintiff and which defendant, and the state. 
ment in the body of the petition, that the allegations are made by 
the plaintiff, sufficiently points out the person bringing the suit, 
The petition was an amended original petition, filed in lieu of a 
former pleading, and the proceedings in the cause must have shown 
clearly the name of the party plaintiff, and rendered certain the per- 
son designated as plaintiff in the amended a ition. 

The allegati on that the representations and promises, upon which 
the defendant procured the deed to the lands in controversy, were 
made by him on the 27th of May, 1882, is evidently a clerical error, 
as is apparent from the face of the petition itself. For it is averred 
that the plaintiff, trusting the representations and promises of the 
defendant as to how he would hold the lands and for what purposes 
he would dispose of them, joined her husband in executing the 
deed dated January 27, 1882. Of course the plaintiff could not, in 
making the deed, have relied upon promises which were not made 
till four months after the deed was executed and delivered. The 
petition must be construed as alleging that the promises antedated 
the making of the deed. 

The facts upon which it is sought to establish, in the lands con- 
veyed to defendant, a trust for the benefit of the plaintiff as alleged 
in the petition, are about these: Plaintiff and her husband were 
indebted to Haney in the sum of $1,350, evidenced by their joint 
notes, which were secured by a mortgage upon the lands conveyed. 
These lands were the separate property of Mrs. V. I. Clark, and 
were worth $10,000. Haney threatened to foreclose his mortgage 
if the notes were not paid. Mrs. Clark being unable to pay the 
notes, Haney demanded that a deed for the land be made to him 
for the amount of the indebtedness, which she refused to do, as the 
Jand was worth so much more than the debt. Failing in this, 
Haney then pretended to be dissatisfied with the mortgage security, 
and proposed that if Mrs. Clark and her husband would make him 
a deed for the land absolute on its face, he would give t up the notes and 
would endeavor to sell the land, or a part of it, at private sale at its 
highest market value, and after satisfying his claim against plaintiff 
and her husband would pay over to her the remainder of the money 
arising from said sales, or convey to her the remainder of the land 
unsold after satisfaction of the debt. As an inducement to do this, 
he stated that he was a shrewd business man, and a man of means, 
and could get a better price for the Jand than she or her husband. 
Purchasers would expect to give him the full value, whilst they 
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would expect to buy from plaintiff and her husband at a reduced 
rate, as they would probably be selling at a sacrifice to raise money, 
as they were known to be greatly in want of it. That her husband 
was a dissipated, improvident man, ineapable of protecting her inter- 
ests, and tliat the arrangement would be greatly to her benefit. As 
the defendant’s undertaking was to be by parol, Mrs. Clark feared 
it would not be binding upon him, and for this reason objected to 
it and declined to sign the deed. Haney then prevailed upon her 
to go with him to a lawyer’s office, who, upon hearing of the pro- 
posed arrangement, pronounced it as binding as if reduced to writ- 
ing and signed by the defendant. 

Thereupon the plaintiff, trusting in the representations and prom- 
ises of defendant, and the advice of his attorney, joined her husband 
in executing the deed, and delivered possession of the premises to 
the defendant. Sie also alleges that, upon the delivery of the deed, 
Haney delivered up the notes of herself and husband, but the deed 
was not intended to cancel the indebtedness, and was not a convey- 
ance in payment of the note, but, though absolute on its face, was 
given in lieu of the mortgage, and for the more satisfactory security 
of the indebtedness to the defendant, and to enable him the more 
speedily to obtain payment by sale of the lands as provided in the 
parol agreement. She alleges that she was induced into the arrange- 
ment by the defendant, with the purpose of defrauding her out of 
the land for an inadequate price, and that he surrendered the notes 
with the intent to destroy the apparent relation of debtor and cred- 
itor between the parties, and to give a surer effect to the face appear- 
ance of the deed, and that she received them under the belief that 
the debt still existed, and that, provision having been made for its 
speedy payment at the option of defendant, the notes were an 
unnecessary evidence of the debt. She alleged a repudiation of 
the trust by Haney, and that he claimed to hold the land as his 
own, free of the trust. She prayed for a recovery of such lands as 
had not been sold by Haney, and tendered and paid into court the 
balance due on the indebtedness after deducting the amount realized 
from sales made under the trust. It is objected that these allega- 
tions show the execution of an incumbrance upon property by a 
married woman in a manner different from that pointed out by stat- 
ute. The deed itself was properly executed. The promise of 
defendant was to a married woman, and had it been in writing, need 
not have been signed by any one but himself, and hence the law 
regulating conveyances by married women had nothing to do with 


the matter. It is said also that the facts show a conditional sale to 
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Haney. If so, the plaintiff was entitled to a reconveyance of the 
property upon tender of the amount due Laney, and this tender ghg 


made, and brought the money into court. There was no agreement 


as to the time in which the money should be paid, and hence ong 
important element of a conditional sale was wanting: as at any 


event there was no time at which the defendant could claim that 
the payment was too late for a reconveyance. 

But it is urged that the understanding between the plaintiff and 
defendant amounted merely to a promise on the part of the latter, 
and the breach of it was not a fraud of which a court of equity 
will take notice. It is laid down as a general rule by Browne in hig 
work on the Statute of Frauds, § 95, which is fully supported by 
authority, that when a grant is made on the faith of a promise, and 
induced thereby, the breach of the promise is a fraud, and as such 
is ground for equitable relief. And to the same effect he lays down 
another general rule, which is ‘precisely applicable to the case in 
hand, viz.: That where a verbal promise of the defendant to make 
a certain disposition of lands is the means of obtaining to himself 
the legal title, so that in fact he practices a deception upon his 
grantor by so obtaining the lands, and then holding and dealing 
with them as his own, a court of equity will compel him to perform 
his verbal agreement. All that is necessary is that the grantor has 
been duped by such promises into assigning his right to property, and 
that the trust has been afterwards repudiated. Even in those states 
where the seventh section of the Statute of Frauds, 29 Car. 2, ch.3, 
forbidding express verbal trusts, is in force, promises of this nature 
have been enforced ; deeds apparently absolute have had parol trusts 
engrafted upon them to prevent fraud, although the trust was ex 
press, and as such forbidden by the statute (Jones v. McDougal, 38 
Miss., 179; Arnold v. Cord, 16 Ind., 177; Nelson v. Worrall, 2 
Iowa, 469; and see Babcock v. Wyman, 19 How., 289, and cases 
cited), and parol express trusts are not forbidden. 

This section is not in force in our state, and it is the current of de 
cision here that parol evidence is admissible to prove that a deed 
absolute on its face was executed and delivered upon certain trusts 
not reduced to writing, and which the grantor promised to perform 
Mead v. Randolph, 8 Tex., 191; McClenny v. Floyd, 10 Tex., 1595 
Gibbs v. Penny, 43 Tex., 560. Indeed, every express trust may 0 
considered.as involving in some measure a promise on the part of the 
trustee to do some act for the grantor or some person named by bith 
If this promise can be repudiated at the will of the trustee and the 
grantor be left to his action for breach of contract, the subject of. 
express trusts may as well be removed from equity jurisdiction. 
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The present case is that of an agreement by the grantor, made 
before conveyance and as an inducement to it, to hold the lands 
deeded in trust for certain purposes and to reconvey when the trust 
was fully executed. Relying upon bis faithful performance of the 


trust, and to enable him to do so, the deed of conveyance was made, 
with the distinct understanding that it was not to be absolute, but 
in trust for the purposes agreed on between the parties. To allow 
the grantee to repudiate the trust after he had obtained the appar- 
ent title and gone into possession, and to appropriate to himself the 
whole benefit of the property, would be to sanction a fraud anda 
wrong which it is the duty of a court of equity to prevent or to 
remedy. There was error in sustaining the demurrer to the peti- 
tion, for which the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered November 28, 1884.] 





Tue Texas & P. R’y Co. v. R. F. Wrienar. 
(Case No. 1720 


1, DamMaGEs— RAILWAY COMPANY.— When, in a suit for damages, alleged to 
have been caused by the moving train of a railway company in a city, where 
the failure to ring a bell or blow a whistle had nothing to do with causing 
the injury, such failure cannot be considered in determining the liability 
of the company. 

2, CHARGE OF CouRT.— Every charge of a court to a jury must be tested by 
the facts to which if is applicable; the announcement, therefore, of a gen- 
eral principle in a charge, which in the abstract may be wrong, will not be 
cause for reversal if it be so modified by the charge, in view of the facts of 
the case, that it could not affect the rights of the party complaining. 

8, Same.— A refusal to give special charges, specifying certain acts of a person 
suing for damages for personal injuries as constituting negligence on his 
part, or charging him with special duties in approaching a railway crossing, 
is not error. Such a charge encroaches on the province of the jury. Citing 
R. R. Co. v. Murphy, 46 Tex., 365; R. R. Co. v. Chapman, 57 Tex., 75, 


Arrgat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

On January 18, 1883, appellee brought his suit, alleging in sub- 
stance that on the 380th day of November, 1883, in the city of Ter- 
rell, by reason of the negligence of defendant’s servants in charge 


of defendant’s backing train, it collided with plaintiff's wagon while 
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passing over Virginia street, destroying the wagon, and inflicting on 
himself serious and permanent injuries, to his damage $10,000. 
Defendant pleaded the general denial, and special lly, ins ubstanee, 
that if plaintiff received and sustained the injuries ‘and damages 
complained of, it was by reason of his own contributory negligenee 
in driving his team and wagon on defendant’s railroad track, just in 
front of the train, which was then in motion and approaching the 
street crossing where the accident occurred; that the train was at 
the time switching — putting cars on the side track —and it was 1 
necessary to run it both backwards and forwards; that had plaintiff 
approached the crossing carefully he would not have been hurt, 
The jury found for pl: uintiff and assessed his dam: iges at $1,250, 
on which judgment was entered. t 





Leake & Henry, for appellant, cited: Potter’s Dwarris, p. 175; 
Hodges v. The St. L., K. C. & N. R. R. Co., 71 Mo., 50; G, LL &S 
A. R’y vw. Bracken, 59 Tex., 71; R. R. Co. v. Houston, 5 Otto, 709, 

my ’ ? ) 


Jos. Huffmaster and W. H. Allen, for appellee 


Wuurr, Carer Justice..— The charge complained of in the first 
assignment of errors was given in the language of the Revised 
Statutes, art. 4232. 

It may be unreasonable to require a railroad c ompany to ring a 
bell or blow a whistle eighty rods from a street crossing in a city, 
where the streets are not that far apart. It may be imp possible for 
these signals to be given at that distance, when the train starts only 


a few feet from the crossing.. But the statute sufficiently protects | 
the company by freeing it from liability when the damage does not 
arise through a failure to give the proper signals. 1 
For instance, in a case like the present, when the accident must 
have been caused either by a failure to give proper signals upoa P 
starting the train, and continuing them till the street had been j 
passed, or by starting and crossing at all when a wagon and team @ 
were on the track; or by the appellee’s attempting to cross witha t 
wagon when a moving train was so near as to render a collision @ p 
probable, it is evident that the failure to ring the bell or sound the ¥ t] 
whistle at eighty rods distance had nothing to do with the accident, 51 
The jury, under the charge of the court; could not have taken # yp, 
into consideration the failure to signal at eighty rods distance from 
the street, but were bound to rest their decision upon one or the T 
other of the circumstances which we have detailed. in 


It was plain to them that if the proper signal had been givell§ 
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eighty rods from the street crossing, and yet the train had started 
from where it was at rest whilst a wagon was crossing the street 
and had backed upon the street, without using and continuing the 


nals, and thus brought about the collision, the fact 


prescribed sig 
that the original signal was given at the proper distance was of no 
importance in the case. 


And they must also have kt 


cnown that, if the signal was not given 
at eighty rods from the street, but was given when the train started, 
and that it was kept up till the street was crossed, yet the plaintiff 
began to cross the track whilst the cars were moving in fall view, 
and at so short a distance that he could not clear the track before 
they would reach him, the accident was due to the negligence of the 
plaintiff and the company was not liable. 

These were the points presented by the facts before the jury, and 
the charge of the court was in accordance with them. 

After reciting the general rule prescribed by statute as to ringing 
the bell or sounding the whistle, he proceeded to tell the jury in 
effect, that unless the injury occurred by reason of a failure to give 
these signals, the company would not be liable. He told them further 
that the mere failure to give the signals, as prescribed by statute, 
would not of itself make the company liable for damages; but the 
jury must be satisfied that the injury was caused by such neglect, and 
that the injured party himself acted with proper care and precaution, 
such as a prudent man would observe under similar circumstances, 

Every charge of a court must be tested by the facts to which it 
is applicable. Applying this charge to the facts in evidence, it is 
clear that the instruction as to giving signals at eighty rods distance 
from the street crossing, whether right or wrong, was a mere harm- 
less abstraction. It was the announcement of a general principle, 
which, whether correct or not in the abstract, was so modified by the 
court in view of the facts of the case as to be properly given to the 
jury. 

Without passing upon the reasonableness of the statute as applied 
to the street of a town or city, or deciding that, if any portion of its 
provisions be unreasonable, that portion should be disregarded by 
the court, we are of opinion that the charge of the court upon the 
subject of signals to be given by railroad companies was not erro- 
neous, and the appellant’s first assignment of error is not well taken. 

The special charges asked by defendant were properly refused. 
The court in its charge already given had included these instructions 
ina general manner. To have specified certain acts of the appellee 
as amounting to negligence on his part, or to have charged his 
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special duties upon approaching the railroad crossing, as required by 
these special instructions, would have been an encroachment upon 
the province of the jury. As no rule of law prescribed these ag 
cautions to be observed by Wright, or determined that their non. 
observance was in itself contributory negligence on his part, the 
court was not authorized to so construe them, but properly left that 
matter to the jury. T. & P. R’y Co. v. Murphy, 46 Tex., 356; T 
& P. Ry Co. v. Chapman, 57 id., 75. 

The fourth assignment involves the consideration of conflicting 
evidence, which does not, at least, preponderate in favor of the 
appellant, and we think it is not well taken. 

The judgment is affirmed. 


AFFIRMED, 
[Opinion delivered November 25, 1884.] 





Apotrn Baun v. Mervina Baan. 


(Case No. 1628.) 





1. Divorce.— A charge made against the wife of unchastity is such an actof 
cruelty towards the wife as to authorize a decree dissolving the marriage 
bond, Citing Jones v. Jones, 66 Tex., 460. 


Apprat from Travis. Tried below before the Hon. A. 8S. Walker. 
On March 3, 1883, appellee sued for a divorce and to secure a 
a division and partition of property. Among other grounds alleged 
for divorce was that appellant had said that appellee was a prostr 
tute. The pleadings of the parties were voluminous. 

On August 2, 1883, the cause was tried without a jury, and as 
stated in the judgment the court found as follows: 

“1st. The parties were married. 2d. In February, 1883, at the 
time specified in the petition, the defendant, speaking to his 
daughter Amelia, called the plaintiff a whore (using the German 
word for that sort of person). 3d. The other charges in the petition 
are not sustained by the testimony. 4th. The matters pleaded in 
recrimination, except as evidenced by the pleading of the plaintiff 
alone, are not sustained by the testimony. 

*“ As matter of law, Aeld: The matters found in No. 2 of above 
findings are sufficient grounds for divorce; and the effects thereof 
are not removed by the mere fact of plaintiff filing as pleadings 
charges not supported by evidence, and taken as false.” 
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Upon these findings the court decreed a divorce and a division of 
the property. 

The only proposition relied upon for a reversal of the judgment 
is the following: 

“The pleading and evidence do not uphold the second finding of 
fact as found by the court; but if they do, the existence of that fact, 
qualified by surrounding circumstances, is not sufficient ground on 
which to base a decree of divorce.” 


Hancock & Shelley and Walton & Ifill, for appellant, reproduced 
in their printed brief the entire pleading and evidence, sufficiently 
referred to in the statement and opinion, and cited in support of 
their proposition set forth in the statement of the case: Sharman 
y. Sharman, 18 Tex., 525; Taylor v. Taylor, id., 578; Camp v. Camp, 
id., 533-4; Shreck v. Shreck, 32 id., 589; Hale v. Hale, 47 id., 341-3; 
Bishop on M. and D., § 716, note 1, pp. 717, 718; §§ 720, 722, 723, 
726, 729, 732, 733b, 740, 744, 746, 747, 748, 764, vol. 1, and § 74, vol. 
9; Stewart on M. and D., $$ 263-4, 267, and note 6 to § 267; Wait’s 
Act. and Def., vol. 2, §§ 1 to 14, p. 560 e¢ seg.; Thornberry v. Thorn- 
berry, 2 J. J. Marsh., 223; Barrere v. Barrere, 4 Johns. Ch., 189, 
190: Finley v. Finley, 9 Dana, 33-4; Childs v. Childs, 49 Md., 513- 
516; Durand v. Her Husband, 4 Mart. (La.), 174; Morris v. Morris, 
14 Cal., 79, 80; Odom v. Odom, 36 Ga., 317-18; Davis v. Davis, 55 
Barber, 133-136; Rhame v. Rhame, 1 McCord Ch. (S. C.), 202-3; 
Harris v. Harris, 2 Phillimore, 204-5; Smedley v. Smedley, 30 Ala, 
715; W hispell v. W hispell, 14 Cal., 219; Collins v. Collins, 29 Ga., 
518; Turbitt v. Turbitt, 21 Ill., 438; Gholston v. Gholston, 3 Ga, 

33-34; David v. David, 27 Ala., 225-8; Mason v. Mason, 1 Edw. Ch., 
290, 291; Embree v. Embree, 53 IIl., 395-6; Mahone v. Mahone, 19 
Cal., 628-29; Eidenmuler v. Eidenmuler, 37 id., 365; Schindel ». 
Schindel, 12 Md., 301; Briggs v. Briggs, 20 Mich., 43-4; Lewis ». 
Lewis, 5- Mo., 278-79; Knight v. Knight, 31 Iowa, 456-57; Rich- 
ards v. Richards, 37 Pa. St., 227; King vw. King, 28 Ala., 320; Poor 
v. Poor, 8 N. H., 315-16; Skinner vw. Skinner, 5 Wis., 451; Taylor 
v. Taylor, 4 Desaus. Ch. (S. C.), 1783-5; Von Glahn v. Von Glahn, 
46 Ill., 138-40; May v. May, 62 Pa. St., 210, 211; Hooper v. Hooper, 
4 Mo., 357; Cheatham v. Cheatham, 10 id., 297-8; Close v. Close, 
35 N. J. Eq., 528-9; Ford v. Ford, 104 Mass., 205, 206: Shaw ». 
Shaw, 17 Conn., 193-197; Hoshall v. Hoshall, 51 Md., 74-5; Cour- 
sey v. Coursey, 50 IIl., 190; Shell v. Shell, 2 Sneed (Tenn.), 726-8; 
Beebe v. Beebe, 10 Iowa, 135-138. 
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Sheeks & Sneed, for appellee, cited: Art. 2861, R. S.; Sheffield y, 
Sheffield, 3 Tex., 79; Wright v. Wright, 3 Ter. 168; Wright », 
Wright, 6 Tex., 3; Taylor v. Taylor, 18 Tex., 574; ‘ 
v. Cartwright, 18 Tex., 643; Shreck v. Shreck, 32 Tex., 578. 


Warts, J. Com. App.— Our statute makes excesses, cruel treatment 
or outrages by the husband toward the wife or the wife toward the 
husband good ground for divorce, provided these are of such nature 
as to render longer living together in the marital relation insupport- 
able. 

In Jones v. Jones, 60 Tex., 460, Chief Justice Willie correctly re. 
marked that “In some of the states it is not ordinarily deemed 
sufficient cause for divorce that the husband should have accused 
his wife of unchastity, but as an act of gross cruelty almost enough 
of itself for that purpose. Our courts, under the peculiar wording 
of our statute, hold it not a/most but altogether a sulficient act of 
cruelty to justify dissolving the bonds of matrimony. 

Here the court found that appellant did, in conversation with his 
daughter, call the appellee a prostitute. Thesame witness by whom 
that fact was established also testified that, a few days previous to 
that conversation, she heard appellant, in a conversation with ap 
pellee, call her “ bad names.” 

It is claimed in the first place that the finding is not sustained by 
the evidence; that objection, however, is without any foundation, 
The witnesses were before the court and testified in person, and the 
court, acting in the capacity of a jury, passed upon the credibility 
of the witnesses, and determined the weight to be assigned to their 
statements, As these findings are presented by the record, they 
will be considered as conclusive 

However, it is claimed, in the second place, that if it should be 
conceded that the finding is sustained by the evidence, then as 
explained and qualified by the circumstances developed in the case, 
it would not furnish a sufficient legal basis for a decree dissolving 
the bonds of matrimony. 

Obviously the validity of the marriage relation is the substruet- 
ure upon which the peace, happiness and perpetuity of society 
depends; therefore, for this condition or state to be lightly consid- 
ered, or the bonds of matrimony to be dissolved for slight cause, the 
effects of which are ephemeral, would be pernicious to society at 
large. But when the , iw-making power has determined the policy 
with respect to, and has specified the grounds upon which divorces 
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are authorized, it but remains for the judiciary to enforce the legis- 
lative will. 

In regard to these statutory causes for divorce, in determining 

whether or not they are sufficient in the particular case, the social 
condition of the parties, their mode of life, and all the attending cir- 
cumstances should enter into the consideration of the question. 
Under some conditions, certain acts or words might constitute such 
outrages as would be held sufficient to authorize and require the dis- 
solution of the bonds of matrimony, while under other conditions 
the same things would be held insufficient. This arises from the 
fact that the law seeks to adjust itself to the varied conditions of 
human society, and render its operations practically just to all. 
1 For illustration, if the parties have led a rough marital life, usu- 
ally peevish and crusty with each other, and are in the habit of 
bandying harsh epithets, then words spoken or acts done by the one 
to the other might not be good cause for divorce; whereas, if the 
husband and wife were truly refined people, living upon such terms 
of mutual respect, harmony and devotion as ought to characterize 
that relation, the same acts or words might amount to the most last- 
ing insult and aggravated outrage. 
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Here the record is comparatively silent as to the former life of the 
parties; hence it will be assumed that it had been reasonably quiet, 
moderate and respectful to each other. 

It is a duty devolved upon the husband to protect the reputation 
of the wife from the unjust imputations and aspersions of others, 
and, by the common consent of mankind, the husband who fails to 
extend such protection is regarded as a poltroon, and deserving the 
contempt of all. But when he goes farther, and is himself so un- 
feeling and merciless as to become the defamer, and seeks to disgrace 
and degrade his wife by falsely charging her with being a prosti- 
tute, in the language of Chief Justice Willie, in Jones v. Jones, 
supra, “Cruelty on his part has reached’its utmost limit. He not 
only destroys her peace of mind, but exposes her to the contempt of 
the world and the insults and assaults of the worst of mankind.” 

In our opinion the ground upon which the court granted the di- 
vorce was amply sustained by the evidence, and under the attending 
circumstances fully warranted the decree. We therefore report for 
an affirmance of the judgment. 

AFFIRMED. 

[Opinion adopted November 28, 1884.] 


Associate Justice Wesr not sitting. 
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C. B. Srewart v. Osep Cook ET AL. 


(Case No. 1570.) 


1. PETERS’ COLONY RESERVATION — LocaTion.— During the continuance of the 
Peters’ colony reservation, a location upon the reserved lands of the colony 
was absolutely void. 

. SURVEY — LAND CERTIFICATE.— A survey dates from the date of the applica. 
tion of the land certificate to it, for it is by virtue of the certificate alone 
that the survey receives legal recognition. 

. Same.— Hence, if at the time of the application of a certificate to a survey, the 
land was reserved from location by law, the fact that the survey had been 
made before the passage of the act creating the reservation did not render 
the location valid, and when the -reservation ceased, and the land again be- 
came subject to location, no benefit could result from the void location. 

. SAME.— A certificate may be applied to a survey previously made, but the 
right to the land attaches from the date of the application, and not from the 
date of the survey. 


ci) 


[ 


a» 


Apprat from Parker. Tried below before the Hon. J. A. Car. 
roll. 

This was an action of trespass to try title by appellant. There 
were two patents to the same six hundred and forty acre tract of 
land; the plaintiff’s, issued in January, 1870, by virtue of the Geo, 
Taylor certificate, and the defendant’s in February, 1870, by virtue 
of the M. Huffman certificate. In 1850 Pleasant Thorpe, the real 
defendant in this cause, came to this country on a surveying expe- 
dition. He surveyed out this tract, it being then in Milam land dis- 
trict. He intended at that time to apply a certificate belonging to 
his wife, Nancy J. Thorpe (formerly McEwin), to the survey. But 
when he returned he could not find the certificate. He then applied 
for a duplicate of the McEwin certificate. When he came to have 
it issued he found that the certificate had been located in Burleson 
county. In the mean time two years had passed away. On the 6th 
of July, 1852, be bought of a man calling himself Charles Rocha, 
and purporting to act as the agent of the heirs of Geo. Taylor, 
six hundred and forty acres out of the George Taylor certificate. In 
a day or two thereafter he applied the certificate to the field notes, 
and had them returned to the general land office. The survey made 
by virtue of the George Taylor certificate was made by James 
Armstrong, the surveyor of Milam land district. Thorpe tried at 
various times to get a patent on the land, but the matter remained 
in this condition until 1858. Some time during 1858, Thorpe having 
become satisfied that his title to the Taylor certificate was a for- 
gery, bought the M. Huffman certificate, and caused a resurvey of 
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the land to be made by Lewellin Murphy, the then county surveyor 
of Parker county, abandoning the Taylor claim altogether. Under 
this last certificate and survey Thorpe and his vendee claimed title. 
In 1851 one Dugan bought from one Cecilia Rocha and Elizabeth 
Lumbscomb, who claimed to be the only heirs of Geo. Taylor, the 
Geo. Taylor certificate, and soon after sold to plaintiff, for whose 
benefit he really purchased. The same year the plaintiff applied 
for a duplicate certificate. In 1868 or 1869 plaintiff inserted the 
duplicate among the papers at Austin in the general land office and 
obtained a patent on the survey in January, 1870, the defendant 
obtaining the patent as before stated in February, 1870. 


Watts & Lanham, for appellant. 
McCall & McCall, for appellees. 


Wiurr, Curer Justioe.—The land in controversy is situated 
within the limits of Peters’ colony. 

It was surveyed by Thorpe, one of the appellees, in 1850 or 1851, 
at a time when there was no reservation of the colony lands from 
general location. <A certificate was first applied to the survey in 
July, 1852, after the reservation took effect, and it is under this 
certificate that appellant claims. In 1858, after the reservation was 
removed, another certificate — the M. Huffman — was located upon 
the same Jand, and under this location the appellees claim title. 
Patents were issued upon both locations — upon the George Taylor 
in January, 1570, and upon the M. Huffman in February of the 
same year. 

The question for us to decide is: Which claimant has title to 
the land? 

It is well settled in this court that, during the continuance of the 
Peters’ colony reservation, a location upon the reserved lands was 
absolutely void. Moreland v. Atchison, 24 Tex., 164; Fowler ». 
Allred, 24 Tex., 184. And so as toall similar reservations. Kimmell 
v. Wheeler, 22 Tex., 77; Woods v. Durrett, 28 Tex., 430; Wright 
v. Hawkins, 28 Tex., 452: Sherwood »v. Fleming, 25 Tex. Sup., 408. 

This does not seem to be disputed by counsel for appellant, but it is 
contended that the title of appellant, derived under the application 
of the Taylor certificate to the survey, begins from the date of the 
survey made previous to the time the reservation took effect. 

The survey was an unofficial act, made without the previous file 
of any land certificate, Thorpe intending at the time to apply in 
future to the land surveyed a certificate which he supposed was un- 
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located, but which in fact had been previously located in another 
place. 

Of course this survey, under the circumstances, had no effect 
whatever in severing the land from the public domain, or giving 
any right to it, inchoate or otherwise. 

a genuine 
land certificate, and the proper officer had applied this certificate to 
the survey, that is, adopted the latter as his survey under the cer. 
tificate, the location would have been complete and the locator 
entitled tothe patent as in other cases. 

The survey, however, could have derived its validity solely from 
its adoption by the surveyor after the certificate was filed with him, 
He could just as well have applied any other certificate to the land, 
as that which the party surveying the land originally intended 
should cover it, or a certificate belonging to a person not connected 
with the original survey, if first offered to him for that purpose, 
It is evident, therefore, that the title in such cases is not affected in 
any manner, either strengthened or weakened, by the fact that the 
original survey was made before the file of the certificate. It 
would date from the application of the certificate, as it is that fact 
which gives it validity. See Jennings v. De Cordova, 20 Tex., 508, 

At the time of the application of the Taylor certificate to the 
land in controversy — which was in effect the date of its location and 
survey under that claim — such location and survey was forbidden 
by law, and absolutely null and void. The owner of the certificate 
derived no title from the location, and when the reservation ceased 
to exist the land became part of the public domain and liable to be 
appropriated under valid certificates from thence down to the time 
when the Huffman certificate was filed with the surveyor. 

This certificate being genuine, and the proceedings for the loca- 
tion and survey of the land being in accordance with law, a patent 
was properly issued upon it; and as the appellees derive title under 
these proceedings and this patent, they were entitled to the judg- 
ment given them in the court below. 

The case of Lake v. Wafer, 16 Tex., 570, cited by appellant’s 
counsel, does not conflict with our views as to the effect of the orig- 
inal survey, but sustains them. The court there held that it is no 
objection td the validity of a patent that the sarvey upon which it 
was issued was made in 1841 without certificate, and applied to the 
certificate in 1844. We hold, too, that a survey may be made first 
and the certificate afterwards applied, but it is from the date of the 
application and not from the date of the survey that the title com- 
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mences. The question in the above case was between a person 
claiming under the patent and one who had not located until after 
the certificate had been applied to the survey. The court held the 
claim under the patent good, neither the opposite party nor any one 
else having, at the time of the application of the certificate, a claim 
in equity to the land. Had a claim in equity arisen prior to the 
filing of the certificate, it would have prevailed against the patent, 
although arising subsequent to the original survey. 

As the answer of defendant below set up the facts which we have 
held rendered the appellant’s title void, for the purpose of defeating 
the latter’s suit, and as the appellant’s amended petition alleged the 
same facts as constituting his title, there was no error in overruling 
the demurrer to the answer and sustaining it to the amended petition. 

The view we have taken of the appellant’s title renders unimpor- 
tant the ruling of the court below excluding the certified copies of 
transfers from the general land office. If admitted, they would 
have proved only a regular chain of transfer to the appellant of a 
void title, which would have been of no service to him and could 
not have affected in the least the decision of the case. 

The same may be said of all other rulings of the court below 
which are assigned as errors. The one important question before 
the court was as to the validity of the title under the Taylor certifi- 
cate, and none of the testimony offered having any tendency tosus- 
tain that title, or being important in the cause if it was held void, 
such evidence was properly excluded by the court. The judgment 
is affirmed. 


AFFIRMED. 
[Opinion delivered November 28, 1884. } 





M. M. Green v. Joun R. Fereuson et AL 
(Case No. 1768.) 


1, MARRIED WOMAN — MARITAL RELATIONS.—It would seem that a married 
woman cannot, even with the consent of her husband, invest her separate 
funds in a mercantile business and thereby become entitled to the profits 
arising therefrom as part of her separate estate. Wallace v. Finberg, 46 
Tex., 44; Cox v. Miller, 54 Tex., 25, cited and commented on. 

2, HUSBAND AND WIFE.— The husband and wife cannot dissolve the quasi part- 
nership which the law creates for them in reference to property, pending the 
marital relation, 

8, CONVEYANCE BY HUSBAND TO WIFE.— While the husband may convey prop- 
erty to his wife to reimburse her for appropriating her separate estate either 
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to himself or for community purposes, or may make to her a gift of hig 


al 


interest in the community property, yet he cann nce to his 
wife of his community interest, which is subjec nent of com- 
munity debts, so as to withdraw it from the reach of creditors. The gift 
passes to her his community interest, but he cannot mntract that the 


future gains and profits thereof shall be exempt 


mMpt (roi Ul ) ment Of CoOm- 
munity debts existing or which may be afterwar 


4, MARITAL RIGHTS — ASSIGNMENT.— The wife cannot make an assignment 
which will convey the community property of herself and husband, R, S., 
2582, 

5. Same.— Even if a married woman could, under the statute, make a valid as. 
signment of her separate property, yet if, 


n attemptin to do this, she 
should fail to convey all the property in w 


hich she had an interest which 
was’ subject to the payment of community debts, it would be void as to 
community creditors. 

6. Same.— The question as to whether a married woman can, under the act of 
March 24, 1879, make a valid assignment of her separate property, not de- 
cided; but held that where an assignee of the wife clain as against an 
attaching creditor of the husband, a stock of goods, by 


= 


e of an assign- 
ment thereof by the wife, the petition should aver th of the goods 
were purchased from profits made in the business after the debt of the 
attaching creditor accrued. 
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Aprreat from Hopkins. Tried below before the Hon. Green J, 
Clark. 

Suit by M. M. Green against Ferguson, sheriff of Hopkins county. 

The petition alleged that in August, 1879, Wilson A. Green trans- 
ferred his stock of goods to his wife, S. A. Green, and by the terms 
of the transfer provided that all the future increase, revenues and 
profits arising therefrom should be her separate property; that the 
business was carried on in the name of the wife for over four years 
thereafter, and during that time liabilities were incurred in the pur- 


aa 
chase of goods to replenish the stock, amounting to over $10,000; 
that appellees, Sawyer Bros., were creditors, who had supplied goods 


for the business, and held the joint obligation of 8. A. Green, Wil- 
son A. Green and W. M. Rush for their debt; that S. A. Green as- 
signed all her property to appellant for the benefit of such of her 


creditors as should consent to accept the same and release her; and 


that the goods levied upon by appellees were the increase of the 


original stock transferred to S. A. Green by her husband. 


Leach & L—inger and Llenderson & Stewart, for appellant, that 
the husband may declare an express trust in the wife’s favor, giving 
her the future gains of her property, cited: Cartwright v. Llollis, 
5 Tex., 152; De Garca v. Galvan, 55 Tex., 53; Parker v. Nolan, 37 
Tex., 85. 
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That the wife could make the assignment, they cited: Hollis w. 
Francois, 5 Tex., 195; Sampson v. Williamson, 6 Tex., 102; Shelby 
y. Burtis, 18 Tex., 644; Rhodes.v. Gibbs, 39 : 


Hunt P, Putn tm & — ras for appellees, cited: Oatlin v, 
Ware, 9 Mass., 218; Li y. Cur 3 Mass., 223; Gray v. Ma- 
this, 7 Jones (N. C.), & 508; "MeFarland ». Febiger’s Heirs, 7 Ohio 
(Hammond), 194. 


Srayton, Associate Justice.— The appellant claimed the goods 
which were seized by the sheriff under an attachment which issued 
in a suit in which Sanger Bros. were plaintiffs and 8. A. Green, her 
husband, Wilson Green, and another, were defendants, under an as- 
signment m ide for the benefit of her creditors by Mrs. 8. A. Green. 

The petition in effect alleges that on August 30, 1879, Wilson 
Green conveyed to his wife, S. A. Green, a stock of goods, together 
with all future profits, increase and revenue which might arise there- 
from in her conduct of a mercantile business, to be carried on with 
the stock so conveyed; that the conveyance from Green to his wife 
provided that the goods sold, business to be carried on, and future 
profits, increase and revenues to be derived therefrom, should be the 
separate property of his wife. 

The business was carried on until October 1, 1883, at which time 
Mrs. Green made an assignment under the act of 24th of March, 
1879, for the benefit of such of her creditors as might elect to take 
under it, and discharge her from further liability. 

The instrument through which the assignment was made, on its 
face professes to be the act of Mrs. Green, and to convey her prop- 
erty only; it is, however, signed and acknowledged by her husband, 
whose right and interests it in no manner purports to affect. The 
appellant qualified as assignee, and was in possession of the goods 
at the time they were seized. 

The petition alleges that the goods seized were the “increase of 
said original stock of goods, wares and merchandise, transferred to her 
by her husband, the said Wilson A. Green, on the 30th day of Au- 
gust, 1879;” and it further alleges that the suit instituted by Sanger 
Bros. October 4, 1883, was against S. A. Green, Wilson A. Green 
and William Rush, to recover a debt incurred by S. A. Green with 
Sanger Bros. for goods bought of them in February, 1883, for which 
debt it was alleged her husband and Rush were only sureties. 

It is not alleged that all of the goods which went into the hands 
of the assignee were not seized, but that a large and valuable por- 
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tion were, and a statement of the particular goods seized is attached 
to the petition. 

Demurrers were sustained to the petition, and the appellant de 
clining to amend, the cause was dismissed. 

The demurrers questioned the sufficiency of the averments in the 
petition to show that the property seized was the separate property 
of Mrs. Green prior to the assignment. 

Whether, under the laws of this state, even with the consent and 
agreement of her husband, a married woman may invest her sepa. 
rate funds in a mercantile business and thereby become entitled to 
the profits and accumulations accruing in such a business as part of 
her separate estate, has perhaps never been passed upon by this court; 
but the intimations given in cases, a consideration of the relation. 
ship of husband and wife, together with the statutes declaring what 
shall be considered community property, and what contracts a mar 
ried woman may make, would seem to lead to the conclusion that 
she cannot thus engage in trade, and thereby convert into her: 
separate estate that which the law declares shall constitute comm- 
nity property; that husband and wife cannot dissolve the quasi 
partnership which the law creates for them in reference to property, 

The powers of married women, under the statutes of this state, 
to contract are greater than under the common law; yet they are 
very restricted. “The wife may contract debts for necessaries fur 
nished herself or children, and for all expenses which may have 
been incurred by the wife for the benefit of her separate property.” 
R. 8., 2854. 

In Wallace v. Finberg, 46 Tex., 44, it was said: “If it had been 
shown by the plaintiffs that goods bought from them were purchased 
by A. Finberg, or by both A. & L. Finberg, to replenish a stock of 
goods that were, before said purchase, the separate property of the 
wife, that would not be benefiting her separate property in the con 
templation of our marital rights law, so as to render the wife liable 
on the notes with the husband given for the goods bought of the 
plaintiffs. If it would, the wife’s separate property could be it 
vested in a stock of goods for trade, and she and her husband could 
carry on the business of merchandising as a means of increasing her 
separate property.” 

In Cox v. Miller, 54 Tex., 25, it was contended that by agreement 
between a husband and wife one-half of the profits of a mercantile 
business might become the separate property of the wife; this court, 
however, said: “Such an assumption cannot be maintained. Itis 
directly in conflict with and subversive of the law regulating marital) 
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rights in this state. P. D., 4641-2. It is not pretended that there 
was a marriage contract between these parties in writing, acknowl- 
edged and recorded as required by statute, as must have been the 
case to give effect to such an agreement, if made at the time of 
marriage. And certainly no mere agreement or understanding made 
between them afterwards could change their property rights as 
husband and wife to that of partners in a mercantile business, or 
convert community property into separate property of the wife. P. 
D., 4632-5; id, 2749. . . . What we mean to say is, that by a 
mere agreement between husband and wife, they cannot change the 
character and nature of their rights and interests in property owned 
and acquired by them from that prescribed by law, and thereby re- 
lieve it from liability to be taken in satisfaction for the payment of 
community debts.” 

If by contract between the husband and wife one-half of that which 
the law declares shall be community property cannot be made the: 
. separate property of the wife, to the prejudice of creditors, it is surely 
true that the character of the whole fund which the law declares. 
shall be community property cannot be so changed to their prejudice. 

That the husband may make a conveyance to the wife to reims 
burse her for her separate estate used by the community, or by him: 
self, cannot be questioned; and that as between them he may make- 
a gift of the common property in existence, or as it comes into ex+ 
istence, cannot be denied; but it is denied that, by an agreement 
between the husband and wife, he can surrender all claim to that 
which the law declares shall be community property, and subject to 
the payment of community debts, and thereby make it the separate 
property of the wife and thus withdraw it from the reach of cred: 
itors. 

If there be no creditors, a husband may bestow upon his wife all 
the common property they possess; but he cannot contract that the 
profits arising therefrom in the future, the result of the skill, care 
and labor of one or both, shall not be liable to the satisfaction of 
community debts which may have accrued or may afterwards accrue; 
for the statute makes such a fund liable for such debts. 

That the husband, immediately before the purchase of goods from 
Sanger Bros., might, if it were done openly and in good faith, and 
not ina manner to deceive the sellers as to the real ownership of the 
stock then on hand, have conveyed to his wife, even in the way of 
gift, all the stock then on hand, composed as it may have been in 
part of the original stock formerly conveyed to his wife and of ad- 


ditions made thereto from profits realized in the course of business 
VoL. LXII— 84 
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up to that time, we have no doubt; and such specific property, go 
conveyed, would not have been subject to sale for the debt sub 
sequently contracted with them, which, the wife having no power to 
contract, must be considered a community debt, as were all debts 
prior to that time incurred for goods, if incurred with the knowledge 
and consent of the husband. 

It does not appear from the petition that the goods which were 
‘ seized were not the result of purchases made from profits in the 
business realized after the indebtedness to Sanger Bros. accrued; and 
if it were admitted that all the goods on hand at the time the goods 
from Sanger Bros. were purchased were the separate property of 
Mrs. Green, the petition for want of such an averment would be 
bad; for it was incumbent on the plaintiff, the law presuming that 
all profits made in a business carried on by the husband or wife, or 
both, are community property, to have averred specifically such faets 
as would rebut that presumption; the averment that the goods seized 
were the “increase of said original stock of goods, wares and mer. 
chandise,” was not sufficient for that purpose. 

If a married woman, under the statutes in force in this state, may 
make a valid assignment of her separate property, it is certainly 
true that she cannot make an assignment which will pass the com- 
mon property of herself and husband; for the law declares that 
such property “during the coverture may be disposed of by the 
husband only.” R.8., 2852. 

This being true, the averments of the petition not being sufficient 
to show that the property attempted to be assigned was the separate 
property of Mrs. Green, the assignment would be void for want of 
power in her to make it. 

If the property attempted to be assigned was in part separate 
property, and in part the common property of the marital partner- 
ship, then, even if a married womar has power under the statute to 
make an assignment of her separate property, the assignment would 
be void, for the reason that it does not pass title to all the property 
which would be subject to the payment of debts contracted during 
the marriage. 

It is, however, not necessary in this case to determine whether a 
married woman may make an assignment, even of her separate 
property, under the act of March 24, 1879; for in the view taken of 
this case, even if such a power exists, the demurrers were properly 
sustained, and the judgment is affirmed. 

AFFIRMED, 

[Opinion delivered November 28, 1884.] 
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(Case No. 1352.) 




























1, Evipence — Eviction — WarRANTY.— In a suit against a warrantor on the 
covenants in a deed, while the. record of a former suit to which the war- 
rantor was not a party is not admissible to establish that the recovery was 
under a paramount title, it is yet evidence of an eviction. 

9, Same — Notice.—In such a case, to make the vendor liable on his covenant, 
he must be notified of the suit in which its sufficiency was tested in the 
manner prescribed by law. 

3, Same — EvipeNcE.— Even where the warrantor had no legal notice of the 
pendency of the former suit, yet in a suit against him on his covenant the 
record thereof will be admissible to establish eviction and the assertion of 
an adverse title, leaving the burden of proof still on warrantee to show by 
evidence aliunde that he was evicted by one having a paramount title. 

4, CONVEYANCES BY MARRIED WOMEN.— In most of the states a married woman 
cannot, in the absence of statutory authority, execute, either alone or joined 
by her husband, a valid power of attorney to convey her interest in real 
property. 

5, BREACH OF CONTRACT — EvicTion.— Though a covenant of warranty is not 
broken until eviction by paramount title, eviction by judgment of law is 
not requisite to establish the breach. The covenantee may yield to the par- 
amount title and give possession, or else buy his peace and claim for breach 
of covenant. 

6, Same.—If he yields without suit to a paramount title, or buys it in, in a suit 
against his warrantor on covenant he assimes the burthen of showing that 
the title to which he yielded was the paramount title. 

4, ATTORNEYS’ FEES.— Attorneys’ fees and costs cannot be recovered as a part 

of the damage in a suit upon a warranty. 













Aprrat from Dallas. Tried below before the Hon. Z. Hunt. 
Richard H. Mumford brought this suit against the defendants to 
recover of them, as heirs at law of one William Clark, damages for 
breach of covenant of title contained in a deed alleged to have 
been made by Clark to plaintiff on the 7th day of January, 1853, 
conveying the tract of land described in the petition and situated 
near the town of Covington, in the state of Tennessee, containing 
one hundred and forty-seven acres. It was alleged that William 
Clark purchased the land of the heirs of one James P. Taylor under 
and by virtue of a power of attorney from them to one Arthur 
Phillips. That at the time said power of attorney was made and 
the deed thereunder, it is alleged that Mrs. Evaline C. Aiken, then 
Mrs. Gillespie, was a married woman, and the deed under the power 
by reason of that fact was void; that she was one of the heirs of 
said Taylor, and as such was entitled to an undivided third interest 
in the tract of land, and had since the sale of Clark to plaintiff sued 
for and recovered of him an undivided one-third interest thereof; 
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that plaintiff had paid her the sum of $500 in satisfaction of her 
judgment and claim, together with the sum of $100 costs, incident 
to the litigation between them. 

The defendants below filed their answer, consisting of general and 
special exceptions and general denial. Other proceedings and plead- 
ings were bad in the cause, but are not deemed material to state, 

The cause was tried by the court, a jury having been waived, 
Judgment was rendered for the plaintiff against the defendants for 
$921.48, and costs of suit. 


Goldthwaite & Barksdale, for appellants. 


Geo. I. Fearn, for appellee, cited: Simpson v. Belvin, 37 Tex, 
675; McClelland v. Moore, 48 Tex., 363; Stipe v. Stipe, 2 Head 
(Tenn.), 169; Chamberlain v. Preble, 11 Allen (Mass.), 370; Sisk 9, 
Woodruff, 15 Ill, 15; Rawle on Covenants, 158-161, 229, 231, note 
1, and 232. 


Warts, J. Com. Arr.— This was an action for the recovery of 
damages on account of a breach of warranty in the sale of lands, 
Upon the trial the court admitted, over the objections of appellants, 
a transcript from the supreme court of Tennessee, including the de- 
cree by virtue of which appellee’s title to an undivided one-third 
interest in the lands was divested out of him, and vested in Mrs, 
Aiken. And it is claimed that this was error for which the judg. 
ment ought to be reversed. The objections urged against the ad- 
mission of the transcript were that the appellants were not parties 
to that suit, and that it appeared upon its face to be a consent decree. 

While the record of the adverse proceeding is not admissible as 
evidence to establish that the eviction was under paramount title, as 
against those who were neither parties nor privies to the proceeding, 
yet it is settled by the weight of authority that such record is ad 
missible as evidence of eviction. Rawle on Covenants for Title, 
page 229, etc. 

The same author, on page 232, in referring to the points settled 
by the weight of authority, with respect to notice given to the 
covenantor of the adverse proceedings, says: “ The notice must be 
distinct and unequivocal, and expressly require the party bound by 
the covenant to appear and defend the adverse suit.” And again: 
“Tf no notice has been given, the record of such adverse suit is not 
even prima facie evidence that the title was a paramount one, 
though it may, under some circumstances, be evidence of eviction.” 

It appears that notice of the pendency of the adverse suit was 
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given to W. J. Clark, one of the appellants, but no request was made 
that he would appear and defend. But on the contrary he is at the 
same time informed by appellee that the real question involved had 
theretofore been decided adversely to him by the supreme court of 
Tennessee in another case. All he requested was W. J. Ciark’s views 
respecting a compromise. ‘Then the question arises as to whether 
the notice was sufficient to conclude W. J. Clark by that judgment; 
and upon this point the authorities are not uniform. In Freeman 
on Judgments, § 181, the doctrine is thus stated in the language of 
the supreme court of California: “If a party to a suit has the 
right to resort to another upon his failure in the action, whether 
upon covenant of warranty or on the ground that he is indemnified 
by such third party, then it is clearly his duty to give full notice to 
his covenantor or indemnitor of the pendency of the suit, what it is 
he requires him to do in the suit, and the consequences which may 
follow if he neglects to defend; mere knowledge of the existence 
of such action is entirely insufficient to bind the party by the judg- 
ment. Unless he is notified to furnish testimony, or to defend the 
action or to aid in it, he may well suppose the party to be in need 
of no assistance, and he may well rely upon that supposition; for if 
the party denies his aid, it is his duty to give him a full notice, a 
reasonable time before the trial of the action, to enable him to pre- 
pare for it.” 

In Abbott’s Trial Evidence, page 519, it is said: “If the cove- 
nantor was not a party on the record in the evicting judgment, the 
judgment will still be conclusive on him if distinct and unequivocal 
notice was given him expressly requiring him to appear and defend 
the adverse suit, and giving him reasonable opportunity to do so.” 

Chief Justice Dixon delivering the opinion of the court in Somers 
v. Schmidt, 24 Wis., 419, said: “The warrantor being notified of 
the suit, and having the defense tendered to him so far as it may be 
necessary for him to establish his title, if he had one, becomes 
a guast party to the suit, has his day in court, and ought to be 
concluded by the judgment. But without such notice and request 
to defend, he has no such opportunity and ought not to be estopped.” 

Applying this doctrine to the matter under consideration, and it 
would seem that the notice to W. J. Clark was not sufficient to con- 
clude him by the judgment. There was no request for him to de- 
fend, nor was the defense offered to him. 

In the opinion of the writer, this doctrine is founded in error, and 
that the general rule, that only parties and their privies are bound 
by the judgment, ought to be applied to this class of cases; and by 
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parties I mean such only as have been made parties in some one of 
the modes prescribed by statute. I believe in the rule stated in 
Raguet v. Nixon, Dallam, 386, that the courts will presume nothing in 
relation to a party’s being cited. Neither constructive nor actual 
notice will do, unless given in the manner prescribed by law. 

By the weight of authority it seems that the proceeding in the 
adverse suit, notwithstanding no notice was given to appellants, 
would be admissible as tending to establish eviction, or to show the 
assertion of an adverse title; the burden being upon the appellee to 
éstablish by competent evidence that such title was paramount to 
that under which he claimed, the adverse proceeding would be ad- 
missible in this connection to show the assertion of such adverse 
title, but it would not be evidence tending to establish that it was 
the paramount title. 

Then the next pertinent question presented by the record is this; 
Does the evidence as disclosed by the record establish that the title 
asserted by Mrs. Aiken, and against which appellee purchased his 
peace, was paramount to that claimed by him under the Clark deed? 

This evidence establishes these facts: 1st. That Mrs. Aiken in- 
herited with her two brothers the entire tract of land. 2d. While 
she was a feme covert, joined by her husband, and together with the 
two brothers, she executed a power of attorney to Archer Phillips 
authorizing him to convey this and other lands; and that while she 
was yet a feme covert, Phillips, by virtue of this power of attorney, 
conveyed the land to William Clark, and that Clark conveyed it 
to appellee. 3d. That the land is situated in the state of Tennessee, 
where all these proceedings were had, which was a common law 
state. 4th. That Mrs. Aiken asserted her right to an undivided 
third interest in the land, claiming that her right thereto had not 
been divested or affected by reason of the power of attorney to 
Phillips, and his conveyance to Clark, ete. 

Undoubtedly at common law a married woman could not convey 
her separate real estate by deed, etc. She could divest herself of 
title by fine and common recovery, and in no other mode. 

In Wright v. Dufield, 2 Baxter (Tenn.), 218, the doctrine in Tennes- 
see is said to be that a married woman cannot convey her separate 
estate by title bond, or in any other way than by the joint deed of 
herself and husband, executed in compliance with the forms pre 
scribed by law. 

The weight of authority seems to be as stated by Justice Field in 
Holladay v. Daily, 19 Wall., 609: “In most of the states a married 
woman cannot, in the absence of statutory authority, execute, either 





Crark v. Mumrorp. 





Opinion of the court. 





alone or in company with her husband, a valid power of attorney 
to convey her interest in real property.” And this is understood to 
be the rule in Tennessee. 

So it is immaterial whether the common law or the prevailing 
rule in that state be applied, the result is the same. Her title was 
not affected by reason of the power of attorney and the pretended 
conveyance under it. 

As a sequence to these views, it must be held that the title as- 
serted by Mrs. Aiken against appellee, and to which he yielded, 
was the paramount title, so established by the evidence found in 
the record. 

And notwithstanding a covenant of warranty is not broken until 
eviction by paramount title, still eviction by judgment at law is 
not essential to establish the breach; the covenantee may yield to 
the paramount title and give possession, or else buy his peace and 
claim for breach of the covenant. But in case he does either, the 
burden is upon him, in a suit against the warrantor, to establish 
that the title to which he thus yielded was the superior and better 
title. Wait’s Actions and Defenses, vol. 2, p. 388, and authorities 
cited. 

It is claimed that the evidence fails to establish that the amount 
paid by appellee to Mrs. Aiken was reasonable. ‘That the evidence 
did not show what the fee to the land burdened with the life 
estate was worth. The witnesses were on the stand, and testified 
that a third interest in the land was worth $500 or more in 1871, 
and one witness said that land in that immediate vicinity, at that 
time, was of the value of $50 per acre. Under the circumstances, 
we are of the opinion that the finding of the court, to the effect 
that the amount paid by appellee to Mrs. Aiken was reasonable, is 
fully sustained by the evidence. 

The court below adjudged to appellee $100, the amount of attor- 
neys’ fees and costs paid by him in the suit of Mrs. Aiken against 
him. 

As to this point the American authorities are various and con- 
flicting. In this state, however, the doctrine is establisbed that at- 
torneys’ fees and costs cannot be recovered as part of the dam- 
ages in a suit upon the warranty. McClelland v. Moore, 48 Tex., 
363. 

Our conclusion is that the judgment should be reversed, and the 
supreme court should now here render such judgment as ought to 
have been rendered by the court below. That is, that appellee 
(plaintiff below) have and recover of and from appellants (defend- 
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ants below) the sum of $500, with eight per cent. per annum inter. 
est from the date of payment by appellee to Mrs. Aiken, to wit, 
July 1, 1871. 
; REVERSED AND RENDERED, 


[Opinion adopted December 2, 1884. ] 





Western Unton Tex. Co. v. Josepn H. Brown. 
(Case No. 1614.) 

1, CAUSE OF ACTION — PLEADING.— If the facts set forth as a basis of recovery 
are the same in an original and an amended petition, though the relief 
prayed for in the amended pleading be different, on account of a larger 
measure of relief being asked for, the character of the cause of action re- 
mains the same. 

2. EVIDENCE OF DAMAGE — VeRDICT.— A verdict awarding actual damages 
should be based on some data showing the amount of damage sustained; 
thus, where the evidence showed that great pecuniary loss, trouble and men- 
tal anxiety had resulted from the act complained of, yet when there wag 
nothing in the evidence by which the specific amount of damage could be 
determined, a verdict for $6,000 was held to be erroneous, 


Aprpeat from Tarrant. Tried below before the Hon. A. J. Hood, 

On December 4, 1880, Joseph H. Brown, to meet and protect his 
acceptance for $5,679.93 in favor of Dymond & Gardes, of the city 
of New Orleans, which matured on the 6th of the same month, 
procured from the banking house of Tidball, VanZandt & Oo., of 
Fort Worth, “telegraphic exchange” on New Orleans. This he 
did by receiving from Tidball, VanZandt & Co. the following mes- 
sage: 

“Torr Worrn, Texas, 12 — 4, 1880. 

“ To Louisiana National Bank, New Orleans, La.: 

“Protect Joseph H. Brown’s note to Dymond & Gardes, due 6th 
instant. 

(Signed) “ TippaLtt, VanZanpt & Co.” 

On the same day appellee Brown caused the message to be deliv- 
ered to the receiving clerk of appellant, the Western Union Tele 
graph Company, at its office in Fort Worth; and, to proeure its safe 
and correct transmission, he caused to be paid to said clerk not only 
the price demanded to send the message to New Orleans, but also 
that demanded to have it repeated, as required by the rules and 
regulations of the company. The clerk was aware of the impor 
tance of the message and promised to have the same promptly for- 
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warded. It was shown that the usual time required to send a 
message from Fort Worth to New Orleans was about two hours. It 
never, in fact, reached New Orleans; and, in consequence, the de- 
mand of Dymond & Gardes against Brown was duly protested for 
non-payment; by reason of which Brown claims to have been dam- 
aged, and for which this suit is brought. 

Appellant Brown, in his original petition, after stating and setting 
forth his case, concludes with the following final and summary alle- 
gation: “And that thereby plaintiff has greatly suffered in mind 
and feeling and has lost a large sum of money, all by reason of said 
gross negligence of defendant, to his great damage, to wit! the sum 
of $10,000.” But in his prayer he uses the following language: 
“ Wherefore, the premises considered, plaintiff prays . . . that 
he have judgment for the sum of $100, actual damages sustained 
by him-as aforesaid, being the cost of protest and the amount paid 
defendant for transmitting said message, and for the further sum of 
$10,000 exemplary damages, on account of the said gross negligence 
and conscious indifference of defendant to their responsibilities and 
to plaintiffs rights in the premises as aforesaid, and for general 
relief.” 

Upon trial in the court below, upon the original pleadings, verdict 
was returned for plaintiff for $4.50 actual damages, and $5,000 ex- 
emplary damages. From the judgment rendered on this verdict 
the defendant, the Western Union Telegraph Company, appealed to 
this court; and the said judgment was reversed and remanded. See 
opinion in Western Union Tel. Co. v. Brown, 58 Tex., 172. 

After the filing of said opinion and the mandate, to wit, on the 
80th day of April, 1883, the plaintiff Brown filed his first amended 
original petition in the case, which was a reproduction of his orig- 
inal petition, save and except plaintiff, in his said amendment, 
changed the words “great damage” to “ actual damage,” and then 
added the following: 

“Plaintiff would further show that said defendant, being as here- 
inbefore set forth and related, a corporation, acted in the premises 
by and through its agents and servants; and that the said J. F. Bri- 
gance was the agent and operator and manager of the telegraph 
offices of defendant at the said city of Fort Worth, and it was the 
said Brigance’s duty to forward and transmit said message from said 
place of Fort Worth, and to see that the same was properly re- 
peated; or, if it was not heard from within a reasonable time, tu 
inquire after the same and to report the non-arrival of the same. 
That there were divers other agents and operatives and employees 
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of defendant whose names are unknown to plaintiff, who were jp 
charge of and were employed in the telegraph office of defendant 
at Dallas, Texas, the next intermediate station to Fort Worth, from 
Which last named place said message should have been again re 
peated and forwarded; and it was then and there the duty of said 
agents, operatives and employees at Dallas, to repeat and forward 
plaintiff's said message; but that both the said Brigance and the 7 
said agents, operatives and employees at Dallas, wilfully failed and 
refused to perform their respective duties in the premises, and were 
guilty of the gross and wilful negligence and conscious indifferengg 
in the matter of sending and transmitting plaintifi’s said message 
in manner and form as hath hereinbefore been set forth and related; 
yet plaintiff avers that said defendant corporation, after having been 
fully notified of the gross and wilful negligence and conscious in 
difference of the said Brigance, and its other agents, operators and 
employees at Dallas, ratified and adopted their said acts and wrongs, 
and, after due demand and notification by plaintiff, wholly refused J 
to pay plaintiff any damages whatsoever that he had sustained in 
the premises, and wholly failed and refused even to repay to him his 
money, taken by its said servants and agents, as the price of the 
transmission of said message; but has kept and appropriated the 
same, and now keeps and withholds the money thus fraudulently 
obtained from plaintiff, and has covered the same into its treas. 
ury, and has not only failed and refused to return said money, but 
still keeps and retains the said Brigance, and the other said Dallas 
agents and servants, in its employ withoutevenareprimand. Where 
fore plaintiff says that said defendant is liable to and ought to pay 
plaintiff the sum of $10,000 as exemplary and punitory damages, in 
addition to his said actual damages. Therefore plaintiff prays judg 
ment against defendant for $10,000 actual damages, and for the fur 
ther sum of $10,000 exemplary damages, and for costs,” ete. 

Appellant on the 8th day of May, 1883, filed its second amended 
original answer, wherein, after general demurrer, it sets up to first 7 
amended original petition, among others, the following exception: 4 

That said petition sets up a cause of action which appears, on its 
face, to be barred by the statute of limitation. The exception was 
overruled. 

A statement of the facts on which the charge of negligence was 
based would serve no purpose in view of the points discussed in the 
opinion. 
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Stemmons & Field, for appellant, on their proposition that there 
was error in not sustaining exceptions to plaintiff’s first amended 
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original 3 aE cited: It. S., arts. 3202, 3203, 3204; Jones v. Lewis, 
11 “Tex., 359; Lewis vw. Houston, 11 Tex., 645; Williams ». Ran- 
don, 10 Tex., 74; Ayres v. Cayce, 10 Tex., 107; Henderson »v. Kis- 
sam, 8 Tex., 46; Erskine v. Wilson, 27 Tex., 118; Governor v. 
Burnett, 27 Tex., 32; Erskine v. Wilson, 20 Tex., 81; Hill w. Clay, 
96 ‘Tex., 650; Western Union Telegraph Co. v. Brown, 58 Tex., 170; 
Hays v. i. & G. N. R. R. Co.,.46 Tex., 276; Edelman ». St. Louis 
Transfer Co.,3 Mo. App., 503; Illinois R. R. Co. w. Brcege os 72 Til, 
353; Peoria Bridge Association v. Loomis, 20 Ill, 251; Wardrobe vi 
Sitios Oo . 7 Cal, 118; Hagan v. Providence R. R., 3 R. L, 38. 

They aes insisted that the verdict was not sustained by the evi- 
dence. 


Ball & McCart, for appellee, cited, in opposition to appellant’s 
exception to the pleading: Towner v. Sayre, 4 Tex., 28; Fulton 
y. Craddock, Dallam, 458; Iloggland v. Cothren, 25 Tex., 345; T. 
& P. I’y Co. v. Durrett, 57 Tex., 48; Sutherland on Damages, vol. 
1, p. 770: vol. 3, pp. 260, 645, 659; Shepherd v. Pratt, 16 Kan., 209; 
1 Chitty Pl., 395; G., CO. & 8. Fe I’y Co. v. Levy, 59 Tex., 542; Hays 
v H. & G.N. LR. 1, 46 Tex., 273; Craken v. C. & N. W. R’y Co., 
36 Wis., 657; McKinley v. C. & N. W. R’y Co., 44 Ia., 314; Sedg- 
wick’s Leading Cases on Damages, pp. 453, 460; W. U. T. Co. ». 
Brown, 58 Tex., 170; Commercial Bank v. Jones, 18 Tex., 811; 
Perkins v. Mo. R. R., 55 Mo., 201; Henderson v. R’y Co., 17 Tex., 
560; Graham »v. Pacific R. R., 66 Mo., 586; Goddard v. Grand, 57 
Me., 202-223. 

Counsel filed a written argument to sustain the verdict on the 
facts. 


Derany, J. Com. Arr.—It would be impossible, within any rea- 
sonable limits, to discuss in detail the numerous assignments of error 
presented in the record, nor is such a discussion at all necessary, as 
there are only two or three important questions to be determined 
in the case. 

The, first of these questions is, Did the court err in overruling 
those exceptions of the defendant which presented the defense of 
limitation against the amended original petition? 

The pleading last named was filed on the 30th of April, 1883. 

The defendant insists that it set up a new cause of action, which 
was barred by the limitation of two years. 

If the amended petition set up a new cause of action, the ruling 


of the court was error; but if it did not, then the ruling should be 
sustained. 
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Our opinion is that the amendment does not set up a new cangg 
of action. 

In the original petition the charges of gross negligence, wrong, 
ete., are all made directly against the company. Nothing is saig 
about the acts of the agents. These charges, allegations, ete., are 
ample to sustain a claim for all the actual damage resulting directly 
from the acts complained of. 

In his prayer he asked for $100 actual damages, and for $10,000 
as exemplary damages. There was also a prayer for general relief, 

But the character of the cause of action is to be determined not 
merely by the prayer for relief, but by the facts set forth as the 
basis of recovery. If these are substantially the same in both peti- 
tions, then the latter does not set up a new cause of action, although 
it may change the form of the prayer and ask a larger measure of 
relief. Ball v. Britton, 58 Tex., 57; Lee v. Boutwell, 44 Tex, 
151. 

The next, and only remaining, question of importance is, whether 
the verdict is sustained by the evidence. 

We may admit that the negligence of the defendant is fully es 
tablished, and that damage to the plaintiff is proven. Dut thatis 
not sufficient. 

In a suit like this, the plaintiff ought to show, not merely that 
he has been injured by the wrongful act or omission of the defend- 
ant, but it should be made to appear, with some reasonable degree 
of certainty, how much he has been injured. 

Actual damages are given as compensation, and unless there is 
some criterion furnished by which the jury can reasonably estimate 
the proper amount of compensation, their verdict must be, to some 
extent, conjectural. 

The evidence clearly shows that the protest of a merchant’s paper, 
under the circumstances of this case, is no light thing. It is cer 
tain to cause pecuniary loss, trouble, anxiety and apprehension, and 
it may bring disaster and ruin. All these, except the last, it brought 
upon the plaintiff. 

He was doing a grocery business amounting to $750,000 a year; 
he owed a large amount of money, and his business relations e 
tended to the principal cities of the country. 

When the news of the protest came he was filled with apprehet 
sion, lest his creditors should rush upon him, the consequences of 
which he could hardly even conjecture. He dared not send outa 
order for goods for fear it would be refused. 

He was compelled to cut down his stock and partially suspend] 
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his business for thirty days, until his creditors were reassured and his 
business relations re-established. 

He showed that he had been greatly damaged, but he could not 
tell how much. 

This is the sum and substance of the testimony as to the actual 
damages sustained by the plaintiff, and the jury assessed the actual 
damages at $6,000. 

Now the question arises, by what process did the jury arrive at 
that particular sum? Might they not, with equal propriety, have 
found a verdict for almost any other sum — say two, three, four, 
five, or seven thousand? 

The objection to this evidence is that it is too vague. 

We do not mean to say that the facts should be stated with the 
minuteness of an account, but the evidence should furnish a basis 
upon which the jury could approximate with reasonable certainty 
the actual damage sustained. [or instance, the plaintiff could have 
given some estimate of the extent to which his stock was cut down 
and his trade diminished during that month; some idea of his aver- 
age profits per month —-in a word, the facts upon which he based 
his claim to actual damages. 

Upon the question of exemplary damages we do not think proper 
to make suggestions. 

The minor questions presented in the record are not of sufficient 
importance to require discussion. 

Our opinion is that the judgment should be reversed and the 
cause remanded. ' 

RrVERSED AND REMANDED. 





[Opinion adopted December 12, 1884.] 





Joun L. Pearson v. Horace A. Boyp. 


(Case No. 1638.) 


1, TRESPASS TO TRY TITLE — PossEssion.— Possession by virtue of an executory 
contract with one who himself claims under a like contract from the 
patentee is not adverse to that of the patentee until the latter repudiates 
his contract by selling to other parties, in which case possession under the 
executory contract will be adverse to that of the second vendee, Vide 
Roosevelt v. Davis, 49 Tex., 463; Keys v. Mason, 44 Tex., 144. 

2. Same — LimiTaTiOns.— One sustaining his claim under the statute of limita- 

tions for ten years, can hold the full statutory number of acres, Vide R. S., 
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art. 3195. If, however, he holds under some recorded memoranda of tj 
he holds only to the extent of the boundary described in the instrument, 
8. SAME— JUDGMENT.— When the answer of the defendant is in the nature of 
a cross-bill, praying that his title be quieted, if the decree be in his favor, 
it may adjudge title in him for the amount of land described in his answer, 
though it be for a larger number of acres than that set out in plaintiff, 
petition, 


Arrrat from Limestone. Tried below before the Ion. L, D, 
Bradley. 

Trespass to try title to one hundred acres of land, part of the 
Lipscomb Norvell headright survey in Limestone county, begun by 
appellant February 8, 1881. Defendant accepted service and filed 
his “ original answer and plea making James Phillips a plaintiff? 
which consisted of — 

1. An allegation that he was the owner in fee simple of one hup- 
dred and sixty acres of land, describing the same by metes and 
bounds, and being a part of the Lipscomb Norvell grant. 

2. That he purchased the one hundred and sixty acres from Jame 
Horton on November 1, 1869, and paid him therefor, on May 3, 
1870, the sum of $600 in gold, followed by a plea of the statute of 
limitations of ten years. 

3. That James Phillips was the warrantor of plaintiff, and claimed 
some interest in the one hundred and sixty acres of land, anda 
prayer that Phillips be made a party plaintiff, which was done, 

4. A disclaimer of “any interest in or possession of any part of 
the land sued for, except what was included in the one hundred and 
sixty acres.” 

5. A plea of not guilty, “except his title to and possession of the 
one hundred and sixty acres.” 

6. A prayer that his title to the one hundred and sixty acres be 
confirmed, and that it be divested of clouds, ete. 

Pearson and Phillips filed their first supplemental petition, con 
sisting of exceptions to defendant’s original answer and plea making 
James Phillips a party plaintiff, and a general denial. Judgment 
for defendant for the one hundred and sixty acres of land described 
in hisanswer. [rom this judgment plaintiff appealed to the supreme 
court. At the Austin term, 1883, the cause was referred, by com 
sent of parties, to the commissioners of appeals, who reversed and 
remanded same on the ground that James Phillips was not a proper 
party to the suit. 

At the October term, 1883, of the district court, defendant dig 
missed as to Phillips. 
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On October 10, 1883, plaintiff Pearson filed his second supple- 
mental petition, consisting of general and special demurrers to de- 
fendant’s plea of the statute of limitations; also a general denial 
and special answer by way of replication to defendant’s said original 
answer. On the same day defendant filed a supplemental answer, 
consisting of a general demurrer to plaintiffs second supplemental 
petition and a general denial of the allegations therein. 

This general demurrer of defendant was sustained, and plaintiff 
then filed his trial amendment, to which defendant again demurred, 
and the demurrer was sustained. On the same day, a jury being 
waived, the parties went to trial, plaintiff on his original petition 
and defendant on his original answer. The trial resulted in a judg- 
ment for defendant for the one hundred and sixty acres of land 
described in his answer. 

Plaintiff, in his second supplemental petition, by way of replica- 
tion to defendant’s plea of the statute of limitations of ten years, 
alleged in substance that on the 25th day of May, 1869, James Hor- 
ton, the person under whom defendant claimed title to the land, 
contracted with Lipscomb Norvell for the purchase of one thousand 
acres of land, part of Norvell’s headright survey, and which included 
the one hundred and sixty acres described in the answer. That on 
the 4th day of February, 1870, James Atkisson and James Phillips 
(the parties from whom plaintiff purchased the one hundred acres 
described in his petition) contracted with Norvell for the purchase of 
the one thousand acres; that on the 1st day of February, 1870, Nor- 
vell executed to the said Atkisson and Phillips a deed of convey- 
ance to the one thousand acres, which deed was, on August 8, 1870, 
delivered; that on the 5th day of August, 1870, James Horton, not 
having paid the purchase money, instituted a suit in the district 
court of Sabine county for a specific performance of bis contract of 
May 25, 1869, against Norvell. On the 11th day of August, 1871, 
said Atkisson and Phillips intervened in suit of Horton v. Norvell, 
claiming title to the one thousand acres, both as against Horton and 
Norvell; that at the April term, 1875, this suit was tried and resulted 
in a verdict and judgment in favor of defendant Norvell as against 
Horton, and a verdict and judgment for the recovery of the land in 
favor of Atkisson and Phillips and against both Horton and Norvell, 
and awarding to Atkisson and Phillips their writ of possession, 
That from this verdict and judgment [orton never appealed, but 
from the same Norvell prosecuted an appeal to the supreme court of 
Texas, and at the Tyler term, 1876, the judgment of the district 
court was allirmed by the supreme court, and that defendant Boyd 
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had notice of each and all of said facts at the respective dates of thg 
happening thereof. 

Defendant demurred generally to said second supplemental peti. 
tion, and the demurrer was sustained. 


Thos. J. Gibson, for appellant. 
A. C. Prendergast and L. J. Farrar, for appellee. 


Detany, J. Com. Arr.—In our opinion there is no error in the 
judgment of the court below which will require its reversal. 

Appellant’s position is that, as Horton claimed under an execu. 
tory contract with Norvell, and as Boyd held under a similar 
contract with Horton, the possession of the latter could not bean 
tagonistic to either of the other two. 

In this he is correct. Ioosevelt v. Davis, 49 Tex., 463; Keys 9, 
Mason, 44 Tex., 144. 

Bat when Norvell repudiated his contract with Horton and sold 
the land to other parties, there was no privity between Boyd and 
these second vendees, and he could hold against them. See author 
ities cited above. 

In the litigation which took place between Horton and Norvell, 
and in which the second vendees intervened, Boyd, although in 
possession, was not made a party; and it is well settled that he was 
not barred by the judgment. 

The sixth and eight assignments are, in effect, that the court erred 
in adjudging to the defendant one hundred and sixty acres of land 
under his plea of limitation. 

Appellant insists that Boyd had only twenty acres of land in 
closed; that he was a mere intruder, and that if he recovered at all, 
his recovery should be limited to the land actually inclosed; and for 
this he cites Whitehead v. Foley, 28 Tex., 285, and Cantagrel ». 
Von Lupin, 58 Tex., 578. 

Counsel appears to have misapprehended the decisions under the 
different periods of limitation. 

Under the statutes of three and five years, a mere intruder would 
not recover anything; for under the one the holder must have at 
least color of title, and under the other he must have a deed duly 
recorded. 

But under the long term, if the intruder hold only five acres im 
accordance with the statute, the law gives him one hundred and 
sixty acres, including his improvements. 

If, however, the occupant holds under some memorandum of title 
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duly recorded, his possession will then extend to the boundaries 
specified in the instrument. R. S., secs. 3194, 3195. 

The ninth and tenth assignments may be considered together. 

Under the ninth appellant objects that the judgment is not sus- 
tained by the finding of the court. The court found that the de- 
fendant had held exclusive adverse possession, while the language of 
the statute is “ peaceable and adverse possession.” 

This objection is made for the first time in this court. It was 
not made below, although there was a motion for a new trial. 

But whatever may have been the language of the finding, the 
evidence is sufficient to sustain the judgment. 

It is also objected here — though this objection was not made 
below — that the court erred in adjudging to the defendant the par- 
ticular tract of land which was described in his answer; but it is 
not shown or intimated that this tract was more valuable than the 
adjoining land. 

The objection under the eleventh assignment is that the judg- 
ment gave the defendant one hundred and sixty acres of land, 
although the plaintiff in his petition claimed only one hundred acres. 

The answer of the defendant amounted to a cross-bill. He 
claimed the hundred and sixty acres described and then prayed that 
his title be confirmed and clouds removed, etc. The plaintiff did 
not disclaim. If he owned the excess over the amount for which 
he sued he has no cause of complaint. 

If he did not own it, he still cannot complain, and the real owner 
will not be harmed by the judgment. 

Our opinion is that the judgment should be affirmed. 


AFFIRMED. 
[Opinion adopted December 2, 1884. ] 





H. 8. Prexrey er av. v. Kavrman & Ronee. 
(Case No. 1635.) 


1, CITATION, SERVICE OF.— As to defendants living in the county of the venue 
of a cause, a citation which would be valid if served with an accom- 
panying copy of petition, is equally valid if properly served, though no 
copy of the petition accompanies it. 

2. SAME — STATUTE CONSTRUED — VARIANCE.— See opinion for a construction 
of art. 1215, R. S., which requires a ‘brief statement of the cause of ac- 
tion” to be made, when service is had by publication; and also for a dis- 
crepancy between the petition and the publication as to dates, held not to 
constitute a fatal variance, 
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8. JUDGMENT.— The failure of a judgment by default to recite that a defendant 
was served with process, and failed to appear and answer, will not affect itg 
validity when the record discloses the service. 

4, Same.— Due diligence must be used to procure the correction of a judgment 
entered by mistake. It sliould be called to the attention of the court within 
the time prescribed by law, and when the mistake has resulted in a judg. 
ment against the party complaining, the motion to correct should be accom. 
panied by an affidavit as to merits. 


Apprat from Milam. Tried below before the Hon. W. E. Collard, 

This suit was brought by Kaufman & Runge against H. S. Pipkin, 
to recover upon a promissory note a judgment of debt, and to fore. 
close a vendor’s lien retained in the note on nine hundred and eighty- 
four acres of land on the J. J. Acosta grant, “ particularly described 
in a deed of even date herewith, conveying said land to me,” . . , 
“to which deed reference is hereby made, 14th January, 1878,” and 
signed by H. 8. Pipkin. Some credits on the note are alleged and 
allowed. 

Petition alleged that the note was given for purchase money of a 
tract of land described therein, averred a vendor’s lien on that par- 
ticular land, and alleged and joined appellants E. G. Simms and 
Leonard Isaacs, as subsequent claimants under Pipkin, with notice 
of appellees’ lien, and prayed a judgment for foreclosure and sale of 
land described. 

Citation was issued on the petition to appellants as defendants, on 
the 27th March, 1883, returnable third Monday in April, 1883, at- 
tempting to describe nature of appellees’ demand. There is a return 
on the citation, which is taken for service. 

On 24th of April, 1883, appellees took a judgment by default 
against appellant Pipkin for debt, and foreclosing the alleged lien 
on the land described as against all of appellants, ordering sale of 
land, etc. 

On May 19, 1883, appellants moved for a new trial on account of 
insufficiency of citation in several particulars and because of ex 
cessive amount of judgment. The court overruled the motion. 


Antony & Wilcow, for appellants, on defect in citation, cited: R. 
S., arts. 12, 15, 1213, 1215, 1244, 1245; Roberts v. Stockslager, 4 
Tex., 307; Underhiil v. Lockett, 20 Tex., 130; Graves v. Robertsen, 
22 Tex., 130; Tullis v. Scott, 38 Tex., 537; I.& G. N. R. R. Co. 
Pape, 1 Tex. Law Rep., 624; Graves v. Le Gierse & Co., W. & W. 
Tex. Ct. App. Civil Cases, sec. 812; Kavanaugh v. Brown, 1 Tex, 
482; Wood v. Smith, 11 Tex., 367; Porter v. Miller, 7 Tex., 4685 
Dikes v. Monroe, 15 Tex., 236. 
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That the note and deed should have been in evidence, they cited: 
R. S., art. 1284; Trabue v. Stonum, 20 Tex., 455-6; Greeni. on Ev., 
vol 1.,sec. 74 (Redf. ed.); id., sec. 82; Abbott’s Tri. Ev., pp. 389, 390, 
secs. 1-3. 


A. W. Mclver and Henderson & Henderson, for appellees. 


Watxer, P. J. Com. Arp.— The first ground of error relied on is 
that “ The court erred in overruling defendants’ motion for a new 
trial, asked for upon the ground that the citation is defective in 
not correctly stating the nature of plaintiffs’ demand, in this, that 
said citation describes the note sued on as being made the 14th 
day of January, A. D. 1878, and dué and payable on the 1st day of 
January, A. D. 1878; whereas the note sued on was executed the 
14th day of January, A. D. 1878,and due and payable on the Ist 
day of January, A. D. 1882, and thereby holding such citation 
sufficient to maintain the judgment by default.” 

The citation states the “ nature of the plaintiffs’ demand ” as fol- 
lows: “ Plaintiffs allege that on the 14th January, 1878, the defendant 
H, 8. Pipkin executed to 8. B. Leach his promissory note for $1,960, 
due and payable on the 1st January, 1878, bearing interest, payable 
annually, at the rate of six per cent. per annum from date. Said 
note being given in part payment of the purchase money of and 
retaining a vendor's lien on the following described land” (describ- 
ing it). 

The citation recites that the note is alleged to be unpaid, except 
the admitted payments of $117.60, paid on the 19th November, 
1880, and the same amount paid on the 6th April, 1881. 

The defendants being residents of the county where the suit was 
brought, a copy of the petition was not required to be served upon 
them. Arts. 1215, 1216, R. 8S. 

Article 1215, Revised Statutes, prescribes that the citation shall 
state “the nature of the plaintiff's demand.” 

Where the defendant is to be served without the county in which 
the suit is pending, a certified copy of the plaintiff's petition shall 
accompany the citation. Art. 1216, R. S. In the discrimination 
thus made as to service of process on defendants who are within 
the county, dispensing with copy of petition as to them, it was in- 
tended manifestly that their convenient access to the original peti- 
tion on file in the clerk’s office, and their right to procure on 
demand a copy of it, if desired, should supply the necessity, for- 
merly existing, of furnishing them with such copy together with the 
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citation. Consequently, we deem ita proper construction of the law 
to hold that, as to defendants served in the county where the 
suit is pending, a citation which is valid if served with an accom. 
panying copy of the petition, is equally good served on such de 
fendants although accompanied by no copy of petition. 

The statute does not require a detailed and specific statement of 
grounds of the plaintiff’s action; nor yet does it, as in cases pro 
vided for in article 1235, Revised Statutes, for the publication of the 
citation in a newspaper, require that it shall contain “a brief state. 
ment of the cause of action,’— but only that it shall state “the 
nature ”— the character or controlling characteristics — of the plaint- 
iff’s demand. 

It is not necessary in this cise to attempt to define the precise 
limits as to precision or detail to be assigned to such a statement in 
a citation in respect to the plaintiffs’ demand or cause of action; it 
is, we think, sufficient to say that the citation stated with sufficient 
fullness and accuracy the nature of the plaintiffs’ demand. The 
nature of that demand was to recover the amount due on a certain 
note described in the citation and which was necessarily set forth 
in the original petition, and to enforce a vendor’s lien on a certain 
tract of land likewise described in the citation, and in the petition 
from which such description purports to have been taken. 

Both the note and the land were attempted to be described. The 
note was identified in that description by every essential designation 
calculated to distinguish it from any other note made by the defend- 
ant Pipkin, as its date, time of maturity, the name of the maker 
and payee respectively, its amount, credits or payments made on it, 
and the date of the same, and the consideration for which it was 
given. The citation misdescribed, however, the date when it was 
made payable,— giving a date several days prior to the date when 
it was executed, instead of the true date; January 1, 1878, instead 
of January 1, 1882. 

Such a misdescription as that was, was not of a character to mis 
lead the defendants into the belief that the plaintiffs’ demand was 
other than that which it was in fact. Notwithstanding the variance 
and discrepancy, the defendants were informed by the citation that 
the plaintiffs had instituted their suit to recover on a certain note a8 
therein described and to enforce the vendor’s lien securing its pay- 
ment. That was the nature, at all events, of the plaintiffs’ demand; 
the contents of the citation left no doubt on their minds that the 
plaintiffs sought the remedies mentioned above against them on @ 
note for a specified amount, which was identified by the variods 
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circumstances of identification before stated. They could not have 
been misled thereby into the belief that the demand was in any 
material matter of a nature or character different from that set 
forth. For a more specific and definite description of the grounds 
of action, or for a detailed and sufficient description of the note and 
of all the facts essential to plaintiffs’ cause of action, the defendants 
knew, as a matter of law, that the petition on file would advise 
them. Any mere discrepancy or variance in the description of the 
note contained in the citation would by a comparison between them 
be corrected and explained by the petition; and as the statute does 
not require the ground of action to be described in the citation, nor 
to be more fully stated than to state its nature, a mere misdescription 
by the citation in some detail of the terms of an instrument of 
writing, such as a promissory note that is sued on, if the same is 
not of a character to mislead the defendant into supposing that the 
plaintiff's demand is of different character than that which may 
be rationally inferred from the citation, we think, will not have the 
effect to vitiate the service of such citation on the defendants. 

The requirement of greater exactness than we prescribe in this 
case must result in exacting of the clerk who issues the citation to 
set forth the plaintiff’s cause of action, and to describe an instrament 
sued on with such accuracy of description that there shall be no 
variance with that given in the petition. Such results would be de- 
sirable, if always practicable; but we may well suppose, from the 
requirement in the statute that a statement of the nature, merely, 
of the plaintiff's demand shall suffice, that the law contemplated the 
mistakes, errors and consequent delays to litigants which would 
ensue if the clerks of courts had imposed upon them the duty of de- 
scribing with legal precision, in the citation, the various elements 
and grounds of action which enter into the numerous kinds of de- 
mands instituted in the courts, 

The want of a recital in the judgment by default that the defend- 
ants were served with process and failed to appear and answer does 
not invalidate the judgment when it appears, as in this case it does, 
from the record that there was due service of process. See Caldwell 
v. Brown, 43 Tex., 216. 

It is assigned as error that the judgment is not supported by evi- 
dence of the production of the note sued on. The statement of 
facts shows that the court acted on the assumption that the note 
was in court and filed in court with the clerk through the represen- 
tations made by the plaintiffs’ attorney making such statement when 
the judgment was rendered. There is nothing in the’record caleu- 
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lated to rebut the inference that the note was there, and filed as 
stated, and that the judgment was rendered up and the damages 
assessed by the clerk with the note before him. 

The presumption under such state of case is that the proceeding 
in question was regular and in accordance with the law, and it will 
not be disputed unless upon the appearance of some fact in the 
record calculated to establish the contrary state of case. See Look 
v. Henderson, 4 Tex., 303. Besides, if such a mistake was made ag 
that imputed, the defendants ought to have moved the court to 
correct it during the term by filing a motion to set aside the judg. 
ment by default. The defendants did, it is true, file such a motion, 
but it was not entitled to be considered because it was not filed 
within the time prescribed by law nor was there accompanying it 
an affidavit as to merits. See 17 Tex., 437; 20 Tex., 122; 27 Tex, 
371; Cook v. Phillips, 18 Tex:, 33; Goodhue v. Meyers, 58 Tex., 408, 

We report for the affirmance of the judgment. 

AFFIRMED, 


[Opinion adopted December 2, 1884.] 





Revusen A. Reeves v. W. D. Roperts Er AL. 
(Case No. 1774.) 


1. Fact case — BounDarRyY.— See this case for facts testified to concerning the 
natural objects and evidences found on the ground in determining the locas 
tion of surveys, which render it remarkable. 

2. Practice — VERDICT.— When the evidence is ample to authorize a verdict 
for either party the supreme court will not disturb the judgment. 

8. JUDGMENT.— When a judgment disposes of the entire case as to all defend- 
ants, but affords specific relief to some of them, in response to their prayers, 
which was not afforded to others who did not ask it, it presents no cause for 
reversal, 


Apprat from Van Zandt. Tried below before the Hon. Felix J. 
McCord. 


Berge & Russell and V. 7. McChesny, for appellant, cited: Booth 
v. Upshur, 26 Tex., 70; Stafford v. King, 30’ Tex., 257; Bolton ». 
Lann, 16 Tex., 96; Hubert v. Bartlett, 9 Tex., 97; Robertson v. Moe 
son, 26 Tex., 248, 


D. W. Crow, for appellees. 
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Srayton, Assocrate Justice.— This cause was tried without a jury, 
and the court found that the lands which the defendants claimed in 
their several answers were not a part of the Welch grant through 
which the appellant claims title. 

If this finding is supported by sufficient evidence to sustain it, 
properly admitted, then it becomes unnecessary to consider such ques- 
tions as relate to the titles of the defendants through the grants 
under which they claim. 

There is no controversy as to the point at which the northeast 
corner of the Welch grant, under the calls of the patent, is to be 
found; all parties seem to acquiesce in its existence at a certain 
place. 

According to the calls in the patent to the Welch grant, it forms 
a square, each of its sides being five thousand and ninety-nine varas 
long, the east and west lines running north and south, and the north 
and south lines running east and west. 

From the northeast corner of the grant the line and the south- 
east corner are thus determined in the patent: “Thence south six 
hundred and seventy-five varas, line tree, post oak, fifteen inches in 
diameter ; five thousand and ninety-nine varas to a post, from which 
a hickory twelve inches in diameter bears north eighty-seven degrees 
west sixteen and six-tenths varas, and a post oak eighteen inches 
in diameter bears north nineteen and one-half west nine and five- 
tenths varas.” 

If the eastern line of the Welch grant is to be thus run, then it 
is clear that the appellant is not entitled to recover the land claimed 
by the defendants; but it is claimed by the appellant that the line 
was not originally so run, and that in fact the true southeast corner 
of the Welch grant, as established by the surveyor who made the 
original survey, is to be found at a point about seven hundred varas 
directly east of the point at which it will be found if the eastern 
line of the grant be run in accordance with the calls in the patent. 

The point thus claimed by the appellant as the southeast corner 
of the Welch grant will be at the northeast corner of a grant made 
to N. Killough, which in the patent to that grant is described as a 
corner from which a post oak fifteen inches in diameter bears south 
forty-five and one-half degrees west one and nine-tenths varas, 
and a hickory twelve inches in diameter bears north eighty-seven 
degrees west sixteen and six-tenths varas. 

The bearing trees called for in the patent to the Welch grant at 
its southeast corner are not now found, but a witness who made a 
survey of the eastern line of that grant, about sixteen years before 
the trial of the cause, stated that at the time he made the survey 
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he found the stumps of a post oak and hickory at the place where 
in accordance with the calls of the patent they ought to be. This 
same witness testified that about the time he surveyed the east line, 
being at the spot where the southeast corner of the grant will be 
found if the survey be made in accordance with the patent, one 
Tinnen, an old surveyor, told him that he had been at that place 
twenty years before that time, and recognized it as the southeast 
corner of the grant, that he had seen the bearing trees and the marks 
on them often, while they were standing, and that in making sur- 
veys in the neighborhood he had made that a beginning point some 
twenty-five times. 

There is a great deal of testimony tending to show that the 
corner claimed by the defendants has been reputed to be the true 
southeast corner of the Welch survey by persons living in that 
vicinity fora great many years, and that this was never contro 
verted until very recently. Such evidence, and the evidence of 
declarations made by Tinnen in connection with his acts and means 
of knowledge, reaching back as they did for a period of thirty-six 
years prior to the trial, in connection with the other evidence in the 
cause was admissible for the purpose of establishing an ancient 
boundary. Stroud »v. Springfield, 28 Tex., 661. 

The Welch survey was made in 1841. In addition to the proof 
furnished as to the actual existence, at a former time, of the trees 
called for by the patent at the southeast corner of the survey, at 
the place where they should be found if the course and distance 
called for in the patent be run, we have the strong additional faet 
that the line tree called for in the patent was found on the line, 
which would, in accordance with the course called for in the patent, 
lead to the corner claimed by the defendants, and it would not be 
on a line run from the northeast corner in the course necessary to 
reach the corner claimed to be the southeast corner of the grant by 
appellant. 

The call for a hickory tree, twelve inches in diameter, bearing 
north eighty-seven degrees west sixteen and six-tenths varas, is 
found in the patent to Welch as a bearing tree to his southeast 
corner, as is just such a tree called for as a bearing tree to the 
northeast corner of the Killough grant; this tree was not found, but 
a witness stated that such a tree once stood there, and that there 
were, at a former time, two post oaks marked and so standing, as to 
answer the calls for such trees in both patents. 

The evidence, then, as to the existence of similar bearing trees, 
at the different places claimed by the respective parties as the true 
corners, is pretty nearly balanced. 
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Certain branches are called for in the Welch patent, and in the 
Killough patent on the line which is claimed to be common to both, 
but as cailed for in the respective patents they are not called for at 
the same distance from the point which is claimed to be the common 
corner. 

Those branches are not found at the distance from the northeast 
corner of Welch, as claimed by the plaintiff, at which they ought 
to be found according to the calls in the patent; but they are found 
to more nearly correspond than do the branches which are found 
with the calls in the patent if the point claimed by the defendants 
as the true southeast corner be so considered. 

There is, however, some conflict in the testimony of different wit- 
nesses as to the true position of branches from the corners claimed 
by the respective parties, and it is likely true that some witnesses do 
not regard as “ branches” what others so designate. 

The bearing trees called for at the southwest corner of the Welch 
grant are found, and well identified, and to run a line east from the 
corner thus established, the distance called for in the patent will not 
be given until the northeast corner of the Killough grant is reached, 
which is about seven hundred varas east of the point claimed by the 
defendants as the southeast corner of the Welch grant. 

One witness testified that about seventeen years before the trial a 
part of the east line of the Welch grant as claimed by defendants 
was found marked. How long the marked line so found had ex- 
isted he did not know. 

Another witness stated that thirteen years before the trial that 
line was found marked, and that the marks then looked about as old 
as they do now. 

The northwest corner of the Welch grant is the northeast corner 
of the Pruitt grant, both evidently surveyed at the same time, and 
the point at which this corner is to be found is not controverted. The 
witness Perry states that he ran the line between these two grants 
from that corner, and that he found the line between them to run 
south eight and one-fourth degrees east. Whether he means that 
he found an old marked line so established, we cannot tell. 

Another witness states that to run the line between the Welch and 
Pruitt grants, on the course as called for, will probably give to each 
grant the quantity of land called for, but a line could not be run be- 
tween the southwest and northwest corners on that course; a different 
course would have to be run. 

We have, under this testimony, a case in which, if the form given 
to the grant by the patent, and course and distance from the ad- 
mitted northeast corner to the southeast corner, be regarded, then 
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the east line must be held to be as the defendants claim it to be; and 
to strengthen this position, there is uncontroverted evidence that a 
line tree called for in the patent is found to be on the line claimed 
by the defendants; that this line has in part been marked for many 
years, and has been recognized as the true line; that trees such ag 
are called for in the patent as bearing to the southeast corner, formerly 
stood where the corner is claimed to be by the defendants, and that 
these trees were marked, and recognized as the bearings about thirty. 
six years ago, and that from the corner so established many other 
surveys were made. 

On the other hand, we have evidence tending to show that to 
give proper length to the south line of the grant, measured from its 
established southwest corner, its southeast corner will be at the 
northeast corner of the Killough, where once stood marked trees 
which would correspond in description and place with the bearings 
called for in the patent, if the Killough corner be the same as the 
Welch; that the branches called for in the patent will more nearly 
correspond in position with the corner claimed by plaintiff than 
with the corner claimed by defendants; and that if the corner be 
not as claimed by the plaintiff, then the Welch grant does not con- 
tain as much land as it calls for, if restricted on the west by a line 
run from well established corners. There is also evidence tending 
to show that such timber as is called for at the southeast corner of 
the grant has not been found for many years at the place claimed 
to be the corner by the defendants. 

All these matters were doubtless well considered by the court 
below, and we cannot say that his finding is not sustained by the 
evidence. The credibility of witnesses was no doubt by him daly 
considered in the light of all the facts before him, and his finding 
upon the facts cannot be disturbed. 

The judgment is a general one in favor of all the defendants, and 
disposed of the case in so far as all the defendants were concerned; 
and the fact that it gave specific relief to some of the defendants 
who were named, in response to the prayers of their answers, while 
no such relief was given to the defendant Wilson, does not make 
the judgment any the less final as to all. 

The judgment quieting named defendants in their titles to the 
land in controversy is sufficiently specific; for by the answers of the 
defendants, claim to certain lands, set out by metes and bounds, was 
asserted, and the lands so claimed were the lands in controversy. 


AFFIRMED. 
[Opinion delivered December 2, 1884.] 
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C. W. Gieson er at. v. M. B. Tempteron. 
(Case No. 1780.) 


1, CONTESTED ELECTION — JURISDICTION.— The district court has no jurisdiction, 
under the constitution, of a proceeding the only object of which is to con- 
test an election as prescribed in Revised Statutes, title XXXIV. 

9, Same.— Nor has the legislature power to confer upon the district court such 
jurisdiction, it not being granted by the constitution. 

3, SamE.— A proceeding to contest an election is not a “ suit, complaint or plea,” 
within the meaning of the constitution. 

4, Same.— A suit for an office is within the letter and meaning of the constitu- 
tion, but the contest of an election, being an extra-judicial question, must 
be regulated by the political authority of the state. 

5, SaME— CASES CITED, APPROVED AND QUOTED.— Wright v. Fawcett, 42 Tex., 
203; Rogers v. Johns, id., 339; Ex parte Towles, 48 Tex., 413; Williamson v, 
Lane, 52 Tex., 344; Ft. Worth v, Davis, 57 Tex., 236; Ex parte Whitlow, 59 
Tex., 273, cited. 

6, Same — Parties.— Though the legislature prescribes who shall be made par- 
ties to such a proceeding, yet where the subject-matter is such as cannot be 
litigated, the making of parties does not make the proceeding a suit. 

%, Same — SPECIAL TRIBUNAL.— The statute does not make the district judge a 
special tribunal for the trial of the cortest. Vide R. S., arts. 1728, 1752. 

8, SamME— APPEAL.— Were the district court such a tribunal, no appeal would 
lie to this court, as its appellate jurisdiction extends to such civil cases only 
as are within the appellate or original jurisdiction of the district court. 

9% Same — INJUNCTION.— Where the prayer for an injunction is intimately con- 
nected with the main object of the proceeding, itself declared to be extra- 
judicial, an injunction will not be granted. 

10. Same — APPEAL.— The refusal to grant an injunction in chambers (R. &., 
title LI) does not admit of appeal to the supreme court. 


Aprrrat from Ellis. Tried below before the the Hon. Geo. A. 
Aldridge, in chambers. 


Edwards & Fears and F. P. Powell, for appellants, cited: 
Const., art. 3, sec. 8; id., art. 6, sec. 4; R. S., 1723, 1729, 1731, 1741, 
1752, 1753, 1759; 53 Tex., 394; Arberry v. Beavers, 6 Tex., 459. 

On jurisdiction of district court: Const., art. 1, sees. 3, 13, 17, 193 
art. 3, secs. 8, 56; art. 6, sec. 4; R.S., arts. 1723. 1741, 1752, 1758, 
1759; title XXXIV, ch. 6; id., 1122, 1126; Fort Worth v. Davis, 57 
Tex., 236; State v. DeGress, 53 Tex., 398; Fletcher v. Peck, 6 
Oranch, 128: Cooley’s Const. Lim., 192, 218, 224; Sill w. Corning, 
15 N. Y., 299; People v. Supervisors, ete., 17 N. Y., 241; Px ople v. 
N. Y. Central R. R., 24 N. Y., 497, 504. 

In general, and as to the injunction: Bourgeois v. Mills, 60 Tex., 
77; Anderson Co. v. Kennedy, 58 Tex., 624; Fort Worth wv. Davis, 
57 Tex., 236; Duer v. Police Court, 34 Tex., 283; Floyd v. Turner, 
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the east line must be held to be as the defendants claim it to be; and 
to strengthen this position, there is uncontroverted evidence that a 
line tree called for in the patent is found to be on the line claimed 
by the defendants; that this line has in part been marked for many 
years, and has been recognized as the true line; that trees such ag 
are called for in the patent as bearing to the southeast corner, formerly 
stood where the corner is claimed to be by the defendants, and that 
these trees were marked, and recognized as the bearings about thirty. 
six years ago, and that from the corner so established many other 
surveys were made. 

On the other hand, we have evidence tending to show that to 
give proper length to the south line of the grant, measured from its 
established southwest corner, its southeast corner will be at the 
northeast corner of the Killough, where once stood marked trees 
which would correspond in description and place with the bearings 
called for in the patent, if the Killough corner be the same as the 
Welch; that the branches called for in the patent will more nearly 
correspond in position with the corner claimed by plaintiff than 
with the corner claimed by defendants; and that if the corner be 
not as claimed by the plaintiff, then the Welch grant does not con 
tain as much land as it calls for, if restricted on the west by a line 
run from well established corners. There is also evidence tending 
to show that such timber as is called for at the southeast corner of 
the grant has not been found for many years at the place claimed 
to be the corner by the defendants. 

All these matters were doubtless well considered by the court 
below, and we cannot say that his finding is not sustained by the 
evidence. The credibility of witnesses was no doubt by him daly 
considered in the light of all the facts before him, and his finding 
upon the facts cannot be disturbed. 

The judgment is a general one in favor of all the defendants, and 
disposed of the case in so far as all the defendants were concerned} 
and the fact that it gave specific relief to some of the defendants 
who were named, in response to the prayers of their answers, whilé 
no such relief was given to the defendant Wilson, does not make 
the judgment any the less final as to all. 

The judgment quieting named defendants in their titles to the} 
land in controversy is sufficiently specific; for by the answers of the 
defendants, claim to certain lands, set out by metes and bounds, was 
asserted, and the lands so claimed were the lands in controversy. 


AFFIRMED. 
[Opinion delivered December 2, 1884.] 
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©. W. Gieson er au. v. M. B. Tempreron. 
(Case No. 1780.) 


1, CONTESTED ELECTION — JuRIspIcTION.— The district court has no jurisdiction, 
under the constitution, of a proceeding the only object of which is to con- 
test an election as prescribed in Revised Statutes, title XXXIV. 

9, SamE.— Nor has the legislature power to confer upon the district court such 
jurisdiction, it not being granted by the constitution. 

$, Same.— A proceeding to contest an election is not a “ suit, complaint or plea,” 
within the meaning of the constitution. 

4, Same.— A suit for an office is within the letter and meaning of the constitu- 
tion, but the contest of an election, being an extra-judicial question, must 
be regulated by the political authority of the state. 

§. SaME— CASES CITED, APPROVED AND QUOTED.— Wright v. Fawcett, 42 Tex., 
203; Rogers v. Johns, id., 339; Ex parte Towles, 48 Tex., 413; Williamson »v. 
Lane, 52 Tex., 344; Ft. Worth v. Davis, 57 Tex., 236; Ex parte Whitlow, 59 
Tex., 273, cited. 

6, Same — Partics.— Though the legislature prescribes who shall be made par- 
ties to such a proceeding, yet where the subject-matter is such as cannot be 
litigated, the making of parties does not make the proceeding a suit. 

%. Same —- SPECIAL TRIBUNAL.— The statute does not make the district judge a 
special tribunal for the trial of the cortest. Vide R. S., arts, 1728, 1752. 

8, SaME— APPEAL.— Were the district court such a tribunal, no appeal would 
lie to this court, as its appellate jurisdiction extends to such civil cases only 
as are within the appellate or original jurisdiction of the district court. 

®& Same — [NJUNCTION.— Where the prayer for an injunction is intimately con- 
nected with the main object of the proceeding, itself declared to be extra- 
judicial, an injunction will not be granted. 

10. Same — APPEAL.— The refusal to grant an injunction in chambers (R. S., 
title LI) does not admit of appeal to the supreme court, 


Arrrat from Ellis. Tried below before the the Hon. Geo. A. 
Aldridge, in chambers. 


Edwards & Fears and F. P. Powell, for appellants, cited: 
Const., art. 3, sec. 8; id., art. 6, sec. 4; R.S., 1723, 1729, 1781, 1741, 
1752, 1753, 1759; 53 Tex., 394; Arberry v. Beavers, 6 Tex., 459. 

On jurisdiction of district court: Const., art. 1, sees. 3, 13, 17, 193 
art. 3, secs. 8, 56; art. 6, sec. 4; R.S., arts. 1723, 1741, 1752, 1753, 
1759; title XXXIV, ch. 6; id., 1122, 1126; Fort Worth v. Davis, 57 
Tex., 236; State v. DeGress, 53 Tex., 398; Fletcher ». Peck, 6 
Oranch, 128: Cooley’s Const. Lim., 192, 218, 224; Sill w. Corning, 
15. N. Y., 299; People v. Supervisors, etc., 17 N. Y., 241; Pcople », 
N. Y. Central R. R., 24 N. Y., 497, 504. 

In general, and as to the injunction: Bourgeois v. Mills, 60 Tex., 
77; Anderson Co. »v. Kennedy, 58 Tex., 624; Fort Worth v. Davis, 
57 Tex., 236; Duer v. Police Court, 34 Tex., 283; Floyd v. Turner, 
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23 Tex., 292; Lindsey v. Luckett, 20 Tex., 520; R. S., arts, 1129, 
1126; Bill of Rights, Const., art. 1, secs. 3, 13, 17,19; Story’s Equity 


Jurisp., secs. 25, ‘97, 28, 29, 32. 


















M. B. Templeton, for appellee. 





Wir, Cuter JUSTICE. — This proceeding was brought under title 
XXXIV, Revised Statutes, to contest and set aside an election held 
for the purpose of determining whether or not the sale of intoxicat 
ing liquors should be prohibited in Ellis county. j 

The county attorney of Ellis county was made contestee, and, 
upon a plea filed by him to the jurisdiction of the court, the pro 
ceeding was dismissed. 

The appeal taken from this decision questions the correctness of 
the ruling of the district judge refusing to take jurisdiction of such “% 
a contest. It further questions his right to dismiss the proceedings J 
when the equity powers of the court were invoked to preventa % 
wrong about to be committed in prohibiting the sale of intoxicating 
liquors as a result of the election, and in prosecuting the contest 
ants should they continue to sell notwithstanding the illegal pro | 
hibition. 7 

In declining to take jurisdiction of the proceeding, the district 
judge has followed the previous decisions of this court upon kindred 
subjects. His opinion filed in the cause is clear and conclusive, and 
it will be necessary for us to add but little to his argument, but 
merely restate some of the reasons upon which his decision is 
founded. 

The opinions of this court rendered previous to that in Ze parte 
Whitlow, 59 Tex., 273, established clearly the following principles: 

1. A district court has, under our constitution, no jurisdiction of 
any civil proceeding which is not a suit, complaint or plea wherein 
the matter in controversy is valued at or amounts to $500, exclusive 
of interest (Zz parte Towles, 48 Tex., 413; Wil kamsou v. Lane, 
52 Tex., 344), except it be a proceeding coming under its general 
power to issue an injunction (58 Tex., 616), mandamus, certiorart 
and writs necessary to enforce its jurisdiction. 

2. The legislature has no power to confer upon the district court 
a jurisdiction not granted by the constitution. Hence it cannot 
authorize it to take cognizance of any proceeding, not a suit, com- 
plaint or plea, of the character above described. Same authorities 

3. That a proceeding to contest an election is not a suit, Com 
plaint or plea within the meaning of the constitution. That there 
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is a difference between the contest of an election and a suit for an 
office,— the latter being a suit within the letter and meaning of the 
constitution ; the former involving a political, or rather extra-judicial, 
question to be regulated under the constitution by the political au- 
thority of the state. Same authorities; also Wright v. Fawcett, 42 
Tex., 203; Rogers v. Johns, id., 339. 

The logical deduction from these well-settled principles is, that 
under the constitution of 1876 the district court cannot entertain 
jurisdiction of a proceeding, the object of which is merely to con- 
test an election, and which is not a suit between claimants to an 
office for the recovery of the office itself. 

In Williamson v. Lane these principles were applied to a contest 
for county judge, and it was held that the declared result of an elec- 
tion by the officer intrusted with the duty of making the dec- 
laration, and the consequent, right to the certificate of election, 
could not be contested in this manner in the district court. 

In Ex parte Towles they were applied to a contest about the loca- 
tion of a county seat, and it was held that it did not have the ele- 
ments of a suit between parties of which the district court had 
jurisdiction either original or appellate. 

It is true that to the proposition that the legislature cannot confer 
upon the district court a jurisdiction not granted by the constitu- 
tion Mr. Justice Gould dissented; and in the subsequent case of 
Ft. Worth v. Davis, 57 Tex., 236, announced it as an open question, 
notwithstanding the decisions in Lv parte Towles and Williamson v. 
Lane. 

sut in the subsequent case of Lx parte Whitlow, 59 Tex., 2738, the 
same question came again under consideration, and was decided in 
accordance with the views of a majority of the court as above 
stated. It was there said that “it must be presumed that the consti- 
tution conferred upon each court created by it, all the jurisdiction 
which it may have intended it should exercise, and that the legisla- 
ture has no power to add to or withdraw therefrom except as such 
power is expressly conferred by the constitution upon the legisla- 
ture, as in sec. 22, art. V.” 

There is no such difference between the provisions of our Revised 
Statutes and those of the acts under which the foregoing cases 
were decided, as excludes the present case from coming within the 
scope of those decisions. 

The Revised Statutes provide that the county attorney may be 
made party contestee, but he is a mere nominal party. The stat- 
ute did not contemplate that relief would be sought against him. 
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In this case, however, it is asked to enjoin him from prosecuting 
the contestants criminally if they sold liquors, notwithstanding the 
prohibition brought about by an illegal election. This relief, of 
course, the court could not grant under any circumstances, Al. 
though the county attorney was made a party, the court was at last 
called on to decide an extra-judicial question relating merely to 
the convenience and morals of the residents of Ellis county. This 
was not a proper subject of controversy between the contestants 
and the county attorney. By providing a nominal party contestee, 
the legislature cannot make that a suit which lacks the important 
element of a subject-matter, such as may be litigated between par. 
ties, 

To the case of Williamson v. Lane there were parties contestant 
and contestee. The subject-matter was an election which, if legal 
in every respect, elected the appellant to a valuable office, but if the 
ballot box objected to was thrown out, the contestee was entitled to 
the office. Both parties had a direct interest in the subject-matter 
of controversy; yet the court held it not a suit, because it was not 
brought to recover an office withheld by the defendant from the 
plaintiff. 

Much stronger would the reasoning of the court apply to the 
present case, which, with the exception of parties, has no character. 
istic of a suit either at law or in equity; and between these parties 
there is no controversy in which one seeks a judgment or relief as 
against the other. 

Nor does the statute make the district judge a special tribunal 
for the trial of the contest. Whilst the proceeding may be com- 
menced before him, it is to be tried in the district court in term 
time., in the same manner as other causes, except that there can be 
no jury nor continuance allowed in the cause. Art. 1728, 1752. 

If, the constitution prohibits the district court from taking cogni- 
zance of the proceedings, it cannot be selected as a special tribunal 
to which they may be submitted. This would be to do indirectly 
what the constitution forbids to be done directly. If allowed, it 
would open the door to confer jurisdiction upon the district court 
in cases withheld from it by the constitution —a jurisdiction unlim- 
ited except by the will of the legislature. 

Even admitting that the district judge is-the special tribunal 
appointed by the law to decide such contests, no appeal from the 
decision could be had to this court, as its appellate jurisdiction ex- 
tends to such cases only as are within the original or appellate 
jurisdiction of the district courts. It does not extend to such decis- 
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ions of the judge as are made when not acting in the capacity of 
presiding officer of the court whose judgments are subject to the 
review of the supreme court. 

The contestants were not entitled to the injunction asked in their 
petition. They could not, as we have seen, have the county attor- 
ney enjoined from instituting a criminal action against them. They 
could not certainly, in a proceeding against him alone, have the 
county commissioner and other parties enjoined from enforcing the 
result of the election. 

The statute names the county attorney as a proper party to be 
made contestee, but did not thereby authorize an injunction to be 
granted against other persons without making them parties. It left 
that subject to be regulated as in other cases. The prayer for in- 
junction here is closely connected with the main object of the pro- 
ceeding, viz., the setting aside of an election. That being illegal the 
injunction necessarily fell with it. If claimed as a proceeding in 
chambers to obtain an injunction under title LI, Revised Statutes, 
¥ then the refusal to grant it in chambers did not admit of an appeal 
q to this court. 

We are of opinion that this court has no jurisdiction of the 
present appeal, and it is dismissed. 
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q A. J. Warp er at. v. R. B. Hussarp, Governor. 
(Case No. 1578.) 


1, VENUE — JURISDICTION.— Remedies are subject to legislative control; hence 
an act which gave jurisdiction to the district court of Travis county, before 

a cause of action had accrued, when that court could not have exercised 

F jurisdiction under any general law, on account of the residence of the de- 
fendant and the subject-matter of the controversy, was not violative of the 
constitution. Nor would the act have violated the constitution had it been 
passed after the accrual of the cause of action. Citing McMillan v. Sprague, 
4 How. (Miss.), 647. 

2. PARTIES — _FFICIAL BOND.— Where a statutory bond was required to be made 
payable to the state of Texas, but was made payable ‘‘ to Edmond J. Davis, 
governor of the state of Texas,” it was held that suit thereon could be main- 
tained in the name of the governor for the use of the state. 

8. PENITENTIARY, LEASE OF.— See opinion for facts under which a penitentiary 

lease, which was to continue for the period of fifteen years, was made to 

terminate at an earlier period, and leaving both the state and the lessees in 
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the same relation with reference to their respective rights under the eop. 

tract that would have existed had the lease terminated by lapse of time, 

4, STATUTORY BOND.— While a statutory bond must in its character be a gyb. 
stantial compliance with the statute, yet to render it void for want of 
conformity with the statute, it must be made so by express enactment, or 
else be a fraud on the obligors by color of law, by au evasion of the statute, “@ 
or be more onerous on the obligors than the statute requires. ‘a 

5. ARCHIVES — EvIDENCE.— Under articles 65 and 2720, Revised Statutes, the jn. 
ventory and appraisement made under the direction of the governor in re 
suming control of the penitentiary was properly an archive in the office of 
the secretary of state, and a copy thereof, properly certified under his hand 

and seal, was admissible in evidence. 
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Aprrrat from Travis. Tried below before the Hon. James FH. 
Burts, Special Judge. 

On September 7, 1878, appellee, as governor of the state, for the 
use of the state, brought this suit against appellants and their sure. 
ties upon a lease and bond sexecuted ‘and given by them as lessees of 
the state penitentiary. 4 

Appellants and sureties joined issue, appellants claiming that the 7 
state, on final settlement and adjustment, was justly indebted to 
them in a large amount over and beyond what they were indebted 
to the state, and sought to recover the same by cross-bill or recon. 
vention. 

At the October term, 1880, the cause was tried, resulting ina 
verdict and judgment against appellants for $15,000, and in favor 
of the sureties, who were discharged. 

The points made are sufficiently shown in the opinion. 
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Davis & Ruggles and Hancock & West, for appellants, on the 
proposition that suit on the bond could not be brought in the name 
of the governor, cited: Gen. Laws, vol. 7, pt. 2, p. 14; Act 22d 
March, 1871, sec. 1, cl. 7-9, said act; 2d vol. Pasch. Dig. (4th ed) 
of Laws, art. 7193, p. 1477; art. 7198 (c), p. 1478 (a); Gen. Laws, 
vol. 7; Act June 7, 1873, p. 217; Aulanier v. Governor, 1 Tex, 
653; Lawton v. The State, 5 Tex., 272; Warren v. The State, 21 
Tex., 510; Burnett v. Henderson, 21 Tex., 588; Nabors v. Governor, 
3 Stew. & Port. (Ala.), 15; Calhoun v. Lunsford, 4 Port. (Ala.), 345; 
Northampton »v. Elwell, 4 Gray (Mass.), 81; Mayberry ». State, 1 
Stew. (Ala.), 266; Matthews ». Offly, 5 Sumn., 105; State v. Me 
Elroy, 9 Mo. App., 580. 

That no suit could be brought on the bond until the termination 
of the lease fifteen years after its date, they cited: Acts 187], 
pp. 14-17; 1876, pp. 193-6; 45 Tex., 355; Macauley v. Weller, 125 
Cal., 500; Macauley v. Brooks, 16 Cal., 11; California v. McCauley, > 
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15 Cal., 429; Hall v. Wisconsin, 13 Otto, 5; Davis v. Gray, 16 Wall., 
903; Cooley on Const. Lim. (4th ed.), top p. 344, n, 2, marg. p. 281; 
Sedgwick on Stat. & Const. Constr. (2d ed.), pp. 580-586. 


A. J. Peeler, for appellee, on the proposition that the suit was 
properly brought in the name of the governor, cited: Benton v. 
Woolsey, 12 Pet., 27; Commonwealth of Kentucky v. Dennison, 
Governor, etc., 24 How., 66; Governor v. Allbright, 21 Tex., 753; 
Rose v. Governor, 24 Tex., 503; Allbright v. Governor, 25 Tex., 
687; Governor v. Burnett, 27 Tex., 33; Power vw. State, 41 Tex., 102. 

That resumption of control of the penitentiary by the state 
was proper, and no right of action accrued to the appellants there- 
from, he cited: Bates v. Republic, 2 Tex., 617, 618, 619; Chevallier 
v. State, 10 Tex., 315; United States v. Thompson, 98 U. &., 486, 
489; United States v. Boyd, 5 How., 29; Reeside v. Walker, 11 
How., 272; Michigan State Bank v. Hastings, 1 Doug., 225, 227; 
People v. Talmage, 6 Cal., 256; State v. Northern Central R. R.Co., 
18 Md., 193; State v. Balto., ete., R. R. Co.,36 Md., 519; Raymond: 
vy. State, 54 Miss., 562; State v. Leckie, 14 La. Ann., 636; Hosner wv: 
DeYoung, 1 Tex., 769; Houston v. Perry, 2 Tex., 51; Borden 2. 
Houston, 2 Tex., 601, 611; Rose v. Governor, 24 Tex., 504; State 
v. Hill, 54 Ala., 67; 86 N. C., 51; State v. Ward, 9 Heisk. (Tenn:),. 
100; State v. Board of Pub. Works, 36 Ohio St., 409% 






















Warrs, J. Com. Arr.—In this case the record is voluminous; 
containing one thousand and fifty-three pages; owing to that fact, 
as a matter of convenience each proposition presented by counseliof 
appellants which is deemed material will be considered in the order 
presented. 

Appellants’ first proposition under their first and second assign- 
ment of errors is as follows: 

“It appearing affirmatively from the face of the appellee’s plead- 
ings that no one of the parties sued are residents of Travis county, 
Where the suit was brought, and that the contract or obligation 
sued on was to be performed at Huntsville, in Walker county, Texas, 
and not in Travis county, the district court of Travis county hadino 
jurisdiction to hear the case, and the special exceptions of the appel- 
lants’ pleading and setting forth this defect of jurisdiction, apparent 
on the face of the appellee’s pleadings, should have been sustained.” 

To that proposition it can be answered, in the first place, that the 
act of 1376, providing for the resumption of the penitentiary by the 


state, authorized either the state or lessees, or both, to institute suits 
VoL,. LXII — 86 
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in the district court of Travis county “for the enforcement or ad. 
justment of any right or claim or the recovery of any balauces be. 
tween the state and said lessees.” Gen. Laws 1876, p. 194, see, 4, 

If that act had been passed after the cause of action accrued, 
still it would not have been violative of the constitution. Gener. 
ally, remedies are subject to legislative control; and so long as an 
ample remedy is furnished, the obligation of the contract is not im 
paired by any change of remedy. McMillan v. Sprague, 4 How, 
(Miss.), 647; Wade on Retroactive Laws, sec. 208, and authorities 
cited. 

In the second place, the bond which in part formed the basis of 
the suit was by express terms payable “at the treasury of said state.” 
By the provisions of the constitution and statutes the treasurer of 
the state is required to reside and keep the treasury at the capitolof 
the state. And we judicially know that the capital of the state was 
at the time of the execution of the bond, and still is, at the city of 
Austin in Travis county. 

And in the third place, as was recited in the order of the court, 
made and entered May 24, 1880, appellants “ waived and abandoned 
all general and special exceptions to plaintiff’s petition theretofore 
made.” ‘Thereafter no such exceptions were taken or acted on by 
the court. 

We conclude, therefore, that the above proposition cannot be 
maintained, 

As their second proposition under the first and second assigned 
errors, appellants present the following: 

“The act of 22d March, 1871, under which the contract of lease 
and bond was executed, prescribed the character of obligation rm 
quired by the state of the lessees; the bond under consideration not 
being payable to the corporation known as the state of Texas, as 
expressly required by the above act, was not a statutery bond drawn 
in accordance with the provisions of the law providing for its exe 
cution, and being payable to another corporation known as the gor 
ernor of Texas, could not be sued on by the appellee by virtue of his 
being the executive of the state of Texas; but he must show a title 
to the bond by assignment or otherwise, before he could maintain 7 
an action on it, the bond upon its face being payable to another per 
son, and no assignment from that person being alleged or shown, and 
no statute being shown authorizing the execution of a bond in the J 
form in which this bond is executed, and no law being shown author | 
izing a suit on such a bond.” 

True, the act which authorized the governor to lease the state) 
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penitentiary also required him to take a bond with security, payable 
to the state of Texas, in amount and conditioned as therein specified. 
Gen. Laws 1871, p. 15, sec. 1. 

The bond taken was payable to “Edmund J. Davis, as governor 
of the state of Texas, and to his successors in office, at the treasury 
of said state.” 

This suit was brought in the name of R. B. Hubbard, governor of 
the state of Texas, for the use of the state, and based upon the bond 
and written lease. As heretofore shown, appellants waived and 
abandoned all general and special exceptions to the petition. Hence, 
the real question for consideration is this: Will the suit as brought 
be considered as so defective as not to sustain the judgment? The 
allegations in the petition, as well as the accompanying exhibits, very 
fully show the whole transaction, and the several acts of the legis- 
lature under which the successive steps had been taken, which had 
resulted in the suit. 

In Commonwealth of Ky. v. Dennison, Governor, etc., 24 How., 
97, Chief Justice Taney said: “In the case of Madrazo v. The 
Governor of Georgia, 1 Pet., 110, it was decided that in a case 
where the chief magistrate of a state is sued, not by his name as an 
individual, but by his style of office, and the claim made upon him is 
entirely in his official character, the state itself may be considered 
a party on the record. This was a case where the state was the de- 
fendant; the practice where it is plaintiff has been frequently 
adopted of suing in the name of the governor in behalf of the 
state and was indeed the form originally used, and always recog- 
nized as the suit of the state.” See, also, Benton v. Woolsey, 12 
Pet., 29. 

Here the action is in the name of the governor for the use of the 
state; the bond was made payable to the governor in his official 
capacity, and he executed the lease in the same way. The bene- 
ficiary interest of the state is fully disclosed by the petition and 
exhibits attached. 

Ordinarily such suits should be brought in the name of the state 
of Texas; but when, as in this case, the apparent legal right is in the 
name of another, while the state is the real party at interest, there 
is no rule of law known to the court which would inhibit suit from 
being brought in the name of such party for the use of the state. 
No injury is shown to have resulted to appellants from the manner 
in which the suit was brought. They were allowed the full benefit 
of all their defenses, the same as if the suit had in the first instance 
been brought in the name of the state. 
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Wherefore we conclude that this proposition is not maintainable, 

Fora third proposition under the first and second assigned errors, 
appellants assert the following: 

“The appellee shows no cause of action against appellants, as it 
is apparent from the face of the pleadings of the appellee that this 
suit was filed before the expiration of the time fixed by the lease for 
its termination, and there is no averment in the pleadings that the 
lease had been forfeited or had been terminated by the failure op 
neglect of appellants, after written notice from the governor of the 
state, to do any act whatever required of them by the terms of said 
lease; nor is there any sufficient allegation of any kind showing how 
or in what manner the conditions of the contract have been violated 
or how a forfeiture of the lease has occurred; nor is there any aver. 
ment of the happening of any event specified in the lease as a ground 
of forfeiture, upon which the appellee can have his cause of action; 
nor is there any allegation of any declaration of such forfeiture by 
the governor.” 

And for a fourth proposition under the same assigned errors they 
present the following: 

“The allegations in the pleadings of appellee, to the effect that 
on or about April 1, 1877, the appellants, in writing, for a sufficient 
consideration, consented to surrender the possession of the conviets 
and the penitentiary to the state, are not sullicient averments and 
are no averments whatever of any breach of the conditions of the 
contract or a waiver of such breach.” 

3y the terms of the lease, as well as the act of 1871, under and by 
virtue of which it was executed, it was to run for fifteen years unless 
sooner declared forfeited by the governor as therein provided. 

The act of 1876 provided: “That the governor be and he is at. 
thorized and required at such time and in such manner as he may 
deem necessary or expedient to take and resume, in behalf of the 
state, the possession, control and management of the penitentiary 
at Huntsville, and all the property and convicts belonging thereto, 
whether within or without the walls of said penitentiary, and upon 
such resumption, the lease heretofore made to A. J. Ward, EC. 
Dewey and Nathan Patton, and all the authorities and powers con- 
ferred thereby shall cease and determine, and said lessees shall, upon 
demand, turn over, surrender and deliver to such person or persons 
as may be designated by the governor, the said penitentiary, its 
property and convicts.” Many other provisions are contained im 
the act, prescribing in detail for the resumption, and for an adjust 
ment and settlement with the lessees. The act was approved August 
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19, 1876, but the governor did not resume until April 2, 1877. In 
the mean time the following correspondence was had between the 
lessees and governor: 

“ Austin, Texas, February 2, 1877. 
“To His Eecellency R. B. Hubbard, Governor of Texas: 

“Sm — Understanding that you believe it to be your duty to re- 
sume the possession and control of the state penitentiary and con- 
victs belonging thereto, now leased to us, we beg to submit the 
following: 

“1. We claim that the lease to us is a contract, binding upon the 
state of Texas, and one the conditions of which we have not vio- 
lated, and that it cannot be terminated except in the manner pro- 
vided by law, and we will resist by all legal measures in our power 
any effort on your part, as governor, to take, without our consent, 
immediate possession of said penitentiary, etc. Of our position and 
purposes in this matter we have already advised you through our 
counsel, Judge A. S. Walker and Major C. 8. West. 

“9. As the law gives you the discretion to resume at such time 
and in such manner as you may deem necessary or expedient, we 
respectfully suggest as proper for your consideration that an imune- 
diate resumption would be disastrous to our own interests, and, as 
we believe, against the best interests of the state. We have at the 
penitentiary a large quantity of material in process of manufacture, 
and much other property, which would be rendered comparatively 
valueless to us by a sudden resumption, to say nothing of the loss 
and embarrassment to ourselves and others which would flow from 
an unexpected interruption of labor and other contracts into which 
we have entered. 

“In stating our willingness to surrender to the state, as we have 
several times heretofore done, we never intended to commit our- 
selves to a surrender without a reasonable time in which to make 
arrangements preparatory thereto. If you will, in view of all the 
circumstances, postpone resumption until the Ist day of April, 
next (1877), we will, in consideration of such postponement, turn 
over and surrender to you, or such agents as you may designate, at 
that time, said penitentiary and all its property and convicts, mak- 
ing no resistance or objection, legally or otherwise, to your obtaining 
quiet, peaceable and unobstructed possession thereof. 

“Upon your assent to this proposition, to be expressed by letter, 
in answer hereto, this shall be deemed and taken as a contract abso- 
lute and binding on our part to the effect that we will, on the day 
named, turn over to you, or such person as you may designate, said 
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penitentiary, its property and convicts, peaceably, quietly and with. 
out hindrance on our part; hereby conceding in that case your legal 
right in the premises, estopping ourselves from questioning the same 
and waiving all proceedings and remedies, legal or equitable, which 
we might otherwise resort to, reserving only the rights and remedies 
secured to us by law for the adjustment of matters incident tore 
sumption, and the settlement of claims by suit or otherwise between 
ourselves and the state. tespectfully yours, 

(Signed) “A. J. Warp, 

(Signed) “EK. C. Dewey, 

(Signed) * Naruan Parroy, 

“By Warp & Dewey,” 

To which the governor replied as follows: 

“ Austin, Texas, February 2, 1877, 
“To Messrs. A. J. Ward, EF. C. Dewey and Nathan Patton, Lessees, 
State Penitentiary: 

“ GentLemen —I acknowledge receipt of your communication of 7 
to-day, in which you propose to surrender to me, or to such persons 
as I may designate, on the Ist day of April, 1877, the state peniten- 
tiary at Huntsville, its property and convicts, peaceably, quietly and 
without hindrance or question of my legal right to take possession 
of the same, if I will delay the resumption thereof until the day 
mentioned. Whilst I contempl: ited immediate resumption, and be 
lieve that I have the legal right to resume at any time, yet as the 
law leaves to my discretion the time and manner of resuming, I will, 
in view of all the circumstances, and especially in consideration of 
the promises and obligations stated in your letter, assent to your 
proposition. I shall, “therefore, on April 1, 1877, for and in behalf 
of the state of Texas, take possession and control of the state peni- 
tentiary, your lease ending on that day, and now hold you bound 
by contract to surrender to me on that day, peaceably, quietly, and 
without obstruction or hindrance, said penitentiary, its property, 
convicts, etc. 

“Of course, I am not to be understood as waivihg or surrendering 
my authority or right to resume at any time, if you fail to feed, 
clothe, treat and guard the convicts under your charge as required 
by law; and the assent I have given to your proposition is based 
upon the expectation that you are to take care of the property of 
the state and discharge your duty to the convicts, just as if I bad 
not assented to the postponement mentioned. 

“T am, very respectfully, etc., 
(Signed) “R. B. Hussarp, Governor. 
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Ward, Dewey & Co.’s indorsement on copy retained of foregoing 
letter in executive office: 

“ We acknowledge the Rapa of the original, of which the within 
is a copy, this February 3, 1877. 

(Signed) “A. J. Warp, 

(Signed) “KE. C. Dewey, 

(Signed) “ Natnan Patron. 
“By Warp & Dewey.” 

It was alleged in the petition that the lease “was according to its 
terms as well as under the authority of law, and by the written 
agreement and assent of said lessees, determined on or about the Ist 
day of April, A. D. 1877, and the possession of said penitentiary 
and its convicts surrendered to said state. The legal right on the 
part of said state to resume possession and control of said peniten- 
tiary at that time being in writing for a sufficient consideration 
therein stated, conceded ‘oud admitted by said lessees. Said lessees 
also in writing expressly agreed to estop themselves from question- 
ing the same, and waived all proceedings and remedies, legal or 
equitable, which they might otherwise resort to, and reserved only 
the rights and remedies accrued to them by law for the adjustment 
of all matters incident to resumption, and the settlement of all 
claims by suit or otherwise between themselves and said state.” 

All exceptions, general and special, to the petition were waived 
and abandoned by appellants. In the absence of exceptions the 
allegations contained in the petition were most certainly sufficient 
to admit evidence showing or tending to show that the lease had 
been terminated by and with the consent of appe.lants. 

And the evidence introduced, that is, the correspondenc2 between 
appellants and the governor, as shown above, clearly and fully sup- 
ported the allegations to the effect that the lease was terminated by 
and with the consent of appellants. 

It seems that the governor was of the opinion that he had the 
right to resume possession and control of the penitentiary at any 
time he thought proper; while appellants seem to have been of the 
opinion that the lease entered into between them and the governor 
constituted a contract, the inviolability of which was protected by 
the constitution of the United States, and that therefore the gov- 
ernor could not resume at his pleasure, without their concurrence or 
consent. 

It does not become necessary for us to determine which of these 
two opposing opinions was correct, for it clearly appears that the 
matter was compromised and adjusted by the parties. Appellants, 
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to enable them to work up material then on hand, and otherwisg 
prepare for resumption, agreed and consented to the termination of 
the lease on the Ist day of April, 1877, if the governor on his part 
would agree to postpone resumption until that time, which wa 
accepted and acceded to by the governor, and that became the bind 
ing contract between the parties. As the lease was so terminated 
by the agreement of the parties, they occupy respectively the sam; 
attitude with respect 'to its results as if it had ended by the lapse of 
time as provided for in the lease, and appellants are estopped from 
claiming anything beyond what was reserved in and by the terms 
of the contract. 

In our opinion the allegations in the petition showed an accrued 
cause of action against appellants at the time this suit was inst 
tuted. 

When appellee offered in evidence the bond upon which the suit 
was in part based, appellants objected on the grounds: Ist, becange 
the bond was payable to another person than the appellee. 2d, be 
cause the act which provided for the execution of the bond required 
that it should be made payable to the state of Texas, and not to the 
governor of the state. 3d, because the appellee shows no title to 
the bond or any right to maintain a suit thereon. These objections 
were overruled, and the bond read as evidence to the jury; that 
ruling is claimed to be erroneous. 

In the well considered case of Johnson v. Erskine, 9 Tex., Lit 
was in effect held that a statutory bond must be in substantial com 
pliance with the statute. But torender sucha bond void for wantof 
conformity to the statute, it must be made so by express enactment, 
or else be intended as a fraud on the obligors, by color of law, byaa 
evasion of the statute, or be more onerous upon the obligors than 
the statute requires. 

It is sufficient, for the purpose of this appeal, that under the rule 
the bond was not void, Besides, the bond and lease formed the 
basis of the suit, and by the express stipulations of the bond the 
lease was made part of it. These papers, 7. ¢., the bond and lease, 
constituted the basis of the action, were attached to and made part 
of the petition, and were both admissible in evidence as showing 
the entire contract between the parties. 

The recitals in the bond and lease fully made known the character 
of the transaction, showed that the governor throughout was acting 
in his official.capacity for the state, and, as has been before re) 
marked, the suit as instituted is in effect a suit by the state. By 
clearly appears from the recitals in the bond and lease, and acts of 





Warp v. Iveparp. 











Opinion of the court. 





the legislature under and by virtue of which they were executed, 
that the state and not the governor is the real party at interest. 

Our conclusion is that the court did not err in admitting the 
evidence. 

It is claimed that the court erred in admitting the inventory and 
appraisement made by Hardeman and Gibbs to be read in evidence 
over the objections of appellants. When that inventory was offered 
in evidence the appellants urged nine several objections to its ad- 
missibility. ‘These it is not necessary here to note; generally they 
are extremely technical and without any foundation in law or fact. 
The only specific objection urged that in our opinion is entitled to 
consideration is this: the original inventory and appraisement was 
deposited in the office of the secretary of state, and it was a copy 
certified under bis hand and official seal that was introduced in evi- 
dence. The point made by appellants is, that the original is not an 
archive in the office of the secretary of state, and hence a certified 
copy from that office was not admissible. 

The statute provides that “all the books, papers, records, rolls, 
documents, returns, reports, lists and all other papers that have been, 
are now, or that may hereafter be required by law to be kept, filed 
or deposited in any of the offices of the executive departments of 
this state, shall constitute a part of the archives of the offices in 
which the same are so kept, filed or deposited.” R.S%., art. 65. 

It is also provided, with reference to the duty of the secretary of 
state, that “he shall keep a fair register of all the ollicial acts of 
the governor, and when required shall lay the same and all minutes 
and other papers in relation thereto before the legislature, or either 
branch thereof.” R. §S., art. 2720. 

In resuming the possession and control of the penitentiary, the 
governor was acting in his official capacity, that is, the whole pre- 
ceeding upon his part was an olficial act; the inventory and appraise- 
ment was made in pursuance of law, and as part of the act of 
resumption. The office of the secretary of state is the legal depos- 
itory of the governor when acting in his official capacity. Not 
only is the secretary of state required to keep a fair register of the 
official acts of the governor, but he is expected to be able to lay be- 
fore the legislature, not only the registry of such acts, but also “all 
minutes and other papers in relation thereto.” To enable the 
secretary of state to perform that duty, he would of course have 
to be considered the legal custodian of such “minutes and other 
papers.” 

In our opinion the inventory and appraisement was an archive in 
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the office of secretary of state, and that the certified copy under hig 
hand and seal was properly admitted in evidence. 

There are several other propositions presented by appellants, al] 
of them dependent upon the idea that as the governor had con. 
cluded to resume possession and control of the penitentiary and con. 
victs, before they agreed to the resumption, that therefore it must 
be considered as if the lease had been terminated by the state with. 
out their consent. As has been heretofore seen, whatever rights 
appellants might have had to a continuance of the lease, they 
waived and abandoned by their contract with the governor. The 
resumption as well as the termination of the lease was by the con 
sent and concurrence of all the parties at interest. And the faet 
that the governor might have concluded to resume, whether appel- 
lants would or not consent to it, did not in any manner affect the 
subsequent agreement made by the parties, or the legal consequences 
or results flowing therefrom. 

According to the view we have taken of the main questions pre. 
sented in the case, that is, as to the effect of the agreement of the 
parties with respect to resumption by the state, it becomes unneces- 
sary for us to consider in detail the remaining questions presented 
by the appellants. These questions all hinge upon the one idea 
that the resumption upon the part of the state was by force, or at 
least without the consent and concurrence of the appellants. 

Considered as a whole the charge of the court is quite as favor. 
abie for appellants as the law authorized, and there was no error in 
the court refusing the charges asked by them. 

Upon the main question as to the state of the accounts between the 
parties, the evidence was conflicting, and the verdict fully sustained 
by the evidence. 

Our conclusion is that the judgment ought to be affirmed. 

AFFIRMED. 

[Opinion adopted December 5, 1884.] 


Associate Justice West not sitting. 
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Tne Texas & Paciric Ramway Co. v. Lick Bayuiss. 
(Case No. 1750.) _ 
1, MEASURE OF DAMAGES — GROWING CRoP.— Where a crop has been wrong 
fully destroyed, the proper measure of damages is the value of the crop at 


the time of its destruction. Sabine & E. T. R’y Co. v. Joachimi, 58 Tex., 
456; Tex. & St. L. R. R. Co. vu. Young, 60 Tex., 201. 
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9, PLEADING — ALLEGATIONS AS TO DAMAGE.— Where the petition alleges that 
the crop was in fine condition during certain months; that during that pe- 
riod it was destroyed through the negligence of defendant; that it would 
have made a specified amount per acre, and was worth a specified sum per 
acre, it was held that these allegations as to damage, according to their 
usual significance, showed what the crop would produce at maturity, and 
not what the immatured crop was worth at the time it was destroyed, and a 
demurrer thereto was properly sustained. 

8, Same — EVIDENCE.— No fact should be alleged which need not be proved. 

4, Parties — JOINDER.— In a suit brought against a railway company by a ten- 
ant for damage to growing crops, it is not necessary for the landlord to be 
joined in the suit. 

5. SAME— TENANT IN COMMON.— Under the Revised Statutes (art. 3107), the 
landlord’s lien and the remedy by distress warrant prescribed by statute are 
inconsistent with the relationship of tenant in common, and none of the 
consequences resulting from such relationship can be inferred in sucha 
case. 

6. DamaGrs — Recovery.— In asuit brought by a tenant against a railway com- 
pany for damage to a growing crop, the tenant is entitled to recover all the 
damages incurred, and not a share proportionate to his ultimate interest in 
the crop. 


Arrest from Marion. Tried below before the Hon. B. F. Estes. 

Bayliss sued the Texas & Pacific Railway Company for the value 
of three hundred and thirty bushels of corn alleged to have been 
destroyed by the negligence of appellant in failing to keep a suffi- 
cient cattle-guard where its road entered his field. The petition of 
Bayliss alleged that he had rented from one Farrell twenty-two 
acres of land; that appellant’s road was operated over the land, 
which was inclosed by a Jawful fence; that he had corn planted 
therein; that in the months of May, June, July and August the 
corn was up and in fine condition; that during these months appel- 
lant permitted the cattle-guards at the points of entrance to and 
exit from the field to become worthless and insufficient to prevent 
the depredations of cattle and hogs; that stock entered upon the 
corn growing on the field and totally destroyed the entire crop; 
that the twenty-two acres would have made an average of fifteen 
bushels of corn to the acre, and the same was reasonably worth the 
sum of seventy-five cents per bushel. 

Defendants pleaded a general demurrer, which was overruled, and 
a verdict in favor of the appellee for $200 was rendered. 


James Turner, for appellant, on non-joinder of parties, cited: 
May v. Slade, 24 Tex., 205; Hill ». Gibbs, 5 Hill, 59; 35 Pa. St, 
832; 12 Pick. (Mass.), 124; 3 John. Ch. (N. Y.), 216; 11 Mo. 107 
Freeman on Co-tenancy, 331, 347. On measure of damages: 
Sabine & East Texas R’y Co. v. Joachimi, 58 Tex., 456. 
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C. A. Culberson, for appellee, cited; Hardeman ». State, 3 Tex 
Law Rev., 263; Sowers v. Peterson, 59 Tex., 216; Contreras y 
Haynes, 61 Tex., 103, and other authorities. 


Witim, Curr Jusrice.— Only two of the points involved in the 
numerous meleiadeets of error filed in this cause demand our atten. 
et viz. : 

. Does the petition claim the proper and legal measure of dam. 
ve to which the plaintiff is entitled under its allegations? 2. Wags @ 
the suit properly brought by the appellant alone, or should his land. 
lord, Farrell, have been joined as co-plaintiff? j 

It is now firmly settled by the decisions of this court that the 
proper measure of damages in a case like the pees when the crop | 
has been entirely destroyed, is the value of the crop at —_ time of | 
its destruction. This is conceded by both parties. S. & E. T. Ry Oo, 
v. Joachimi, 58 Tex., 456; T. & St. L. R’y Co. v. vad 60 id., 201, 

The allegations of the petition pertinent to this question are that @ 
the corn was up and in fine condition in the months of May, June 
July and August, 1882; that, during these months, the crop was 
destroyed; that it would have made, on an average, fifteen bushels 
of corn to the acre, and the same was worth seventy-five cents per 
bushel; and that the damage resulting from defendant’s neglect was 
$247.50. 

The appellee says that, taking the expression “ would have made 
fifteen bushels of corn per acre” in connection with the previous 
allegation as to the time when the crop was growing and destroyed, 
yviz., in May, June, July and August, it should be construed to mean | 
that there was an average of fifteen bushels of corn growing in the ¥ 
appellee’s field at that time. 

In aid of this construction he calls in the subsequent statement 
that the corn was worth seventy-five cents per bushel, and says that 
this shows that the idea intended to be conveyed was that the crop 
was worth the sum claimed during the months mentioned. 

The appellant, on the other hand, contends that the natural and 
proper construction of the language shows that the claim is for what 
the crop would have produced at maturity, which has been fre 
quently held not to be a proper measure of damage s in such a case. 
To arrive at the meaning of the language of the petition we must 
give to the words employed their ordinary and usual signification 
when applied to the subject-matter in connection witb. which they 
are used, 

It is to be presumed that the pleader intended to use them in this 
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sense, and supposed that his adversary would construe them in the 
same manner. 

The pleader is required to inform the opposite party of the nature 
and extent of his demand or defense, so that it may be known what 
evidence should be produced to meet and combat it. 

This rule will not admit of any strained or forced construction, 
which, by warping language from its usual me: ining, and deducing 
one fact from the existence of another, and resorting to argument 
and inference, may give to the pleading an interpretation which 
ordinarily it would not receive. Thompson v. Munger, 15 Tex., 
593: Malone v. Craig, 22 Tex., 609; Yale v. Ward, 30 Tex., 17. 

The adverse party is not expected to place every construction 
upon the langnage used that it will possibly admit of, when taken 

had relation it bears to other portions of the pleading, and to 
; prepare his proof to meet all the different aspects of the case thus 
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presented. 

He must give to the language its ordinary construction, and none 
other will be presumed to come within its reasonable intendment 
even upon ay demurrer. See rule XVII, 47 Tex., 619. 

What is the ordinary meaning attached to the expression that “a 
field would have made upon an average fifteen bushels of corn +a 
the acre?” Would any planter or ot her person hearing the expres- 
sion used place any construction upon it other than that it would 
have yielded that much at harvest time? 

Suppose that one person were detailing to another the precise cir- 
cumstances which are set forth in this petition, and should say 
that in May, June, July and August, 1882, he had twenty-two acres 
of corn growing finely, but hogs broke into it through the railroad 
ceattle-guards and destroyed his entire crop; that he would have made 
on an average fifteen bushels to every acre of the field, and that 
these were worth seventy-five cents per bushel. What would the 
party addressed have taken him to mean? Would he have found 
any difficulty in construing the language? Would he by any possi- 
bility have supposed that the narrator meant that there was an 
average of fifteen bushels of corn growing on the land in the months 
of May, June, July and August, and that be could have sold the 
corn thus growing on the stalks during these months at seventy-five 
cents per bushel? Most certainly not; but he would have given the 
language the only reasonable meaning that could be attached to it, 
viz.: that if his crop had not been destroyed it would have made, 
or matured into, fifteen bushels per acre, worth seventy-five cents 
per bushel. 
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The allegation as to the measure of damages must be taken ig 
connection with the averments as to the causes which brought these 
about. The cattle entering over the guards or steps destroyed the 
crops, and but for this destruction the field would have made the 
number of bushels alleged, is the plain and proper reading of 
the petition, and any other construction is not within the reasonable 
intendment of the words used. The meaning of the word make, 
when used in relation to a crop, is as well understood as any other 
word in our language. It means “produce at maturity.” 

A growing crop is not made but in the process of being made; 
and what it will make, or would have made, but for having been de. 
stroyed is a very different thing from the amount of unformed or 
half-formed or unmade ears that may be found upon it in its imma. 
ture condition. 

The additional expression that the corn was worth seventy-five 
cents per bushel will not aid the construction placed upon the peti- 
tion by appellee’s counsel. If it is referred to the date when the 
crop would have made or matured, it is consistent, easily under. 
stood and appropriate. If referred to the time when it was grow. 
ing in the field, it not only creates an ambiguity, but renders the 
petition defective, in that it alleges what the amount of crop would 
have been at one time, and its value at another, and thus furnishes 
no data whatever by which to estimate the damages. To adopt the 
construction of appellee, we shculd have to hold the expression 
“would have made” to be equivalent to the words “had growing 
upon it,” which is quite a different thing, as any one accustomed to 
cultivating crops would testify. And we should have to resort to 
subtle arguments and remote inferences from facts vaguely alleged 
in the petition to sustain this perversion of language from its ordi- 
nary sense. 

In R. R. Co. v. Joachimi, 58 Tex., 459, we held that the plaintiff 
should not have been allowed to prove what would have been pro 
duced by his land that was planted in vegetables, which were grow- 
ing on it at the time they were destroyed by a flood. If nota 
thing to be proved, it was not one to be alleged. The word make 
is hardly so comprehensive in signification as the word “ produce,” 
being ordinarily limited to production at maturity. 

We think the petition defective in claiming an improper measure 
of damages, and the demurrer to it should have been sustained. 

The remaining question presents no difficulty. It appears from 
the evidence that Farrell rented the land on which the crop was 
planted to Bayliss, the latter agreeing te pay Farrell, as rent there 
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for, one-third of the corn raised on the place. By this contract, 
when the crop was matured and being gathered, Farrell was to get 
one-third, to be hauled to his crib, and plaintiff two-thirds, to be 
hauled to his crib. It has been sometimes held that such contracts 
create the relationship of tenants in common between the parties. 
Whether this is a correct rule, or supported by the weight of au- 
thority, it is not necessary for us to decide, as we consider the ques- 
tion settled by our Revised Statutes. 

They treat the relation created by such a contract as that of 
landlord and tenant, and place it upon the same footing as that of 
one in whic ch a moneyed consideration is paid for the use of the 
land. RK. S., art. 3107. 

The landlord has a lien upon the crop to secure the rent, and may 
enforce it by distress warrant in manner provided by the statute. 

Such licn and such a remedy are inconsistent with the relationship 
of tenancy in common, and none of the consequences resulting from 
that relationship can be enforced in suchacase. Bayliss, as tenant, 
was invested with all the rights of his landlord, so far as the estate 
conveyed to him by lease extended, was in possession and owner of 
it for the time, and might sue for any injury to it that affected his 
estate. Wood on L. & T., 927. 

In such suit he was entitled to recover the entire damage caused 
by the injury, and not a share proportionate to his interest in the 
crop. 

Upon another trial of the cause it will be proper for the court to 
charge the jury accordingly, and not confine the recovery of the 
plaintiff, should he obtain a verdict, to an interest in the damages 
proved proportionate to his interest in the crop of corn as provided 
in the contract between himself and his landlord. 

For the error of the court in overruling the general demurrer to 
the petition, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 5, 1884.] 
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Mary P. Forrson v. Gro. F. Atrorp. 
(Case No. 1594.) 

1. BILL OF REVIEW — PROBATE CouRT.— The probate courts of the state may, 
on a proper application of a party in interest, correct by bill of review their 
own judgments when procured by fraud. 

2. SaME —Fravup.— When jurisdiction has rightfully attached in one county, 
over both the subject-matter and the parties in interest, and by the conceal- 
ment, deception and fraud of one of the parties, the county court of an- 
other county is afterwards, and pending the first suit, induced to assume 
jurisdiction, and make orders disposing of the land of an estate involved in 
the first suit, such county court may, upon the application of a party in in- 
terest, properly presented, review its former action and vacate its orders, 
See the facts of this case as set forth in the statement and opinion for an 
illustration of the principle. 


Arprat from Dallas. Tried below before the Hon. Geo. N. Al- 
dredge. 

The following statement, taken from brief of counsel for appel- 
lant, was adopted by the commission of appeals as their statement of 
this cause to the supreme court: 

Geo. F. Alford, the appellee, was administrator of the estate of 
John E. Cravens, father of appellant, which was pending in the 
probate court of Anderson county, and finally closed in the year 
1880. 

In July, 1879, Alford, on his application, was appointed guardian 
of the minor Earle Cravens, sister of appellant Mary P. Fort- 
son — these two sisters being the sole heirs of their father, John E, 
Cravens. 

The minor, Earle Cravens, died in April, 1880. 

In July, 1880, Alford filed his final account as guardian for settle- 
ment, setting forth an indebtedness due by the estate of about 
$1,500 or $1,600; $1,000 of which was due the guardian for ad- 
vances, expenses of last sickness; the remainder due for court costs 
and attorneys’ fees. That final account further set forth that all of 
the assets left to pay the indebtedness were four tracts of land, the 
remainder of the twenty-three tracts belonging to the ward having 
been conveyed before her death to W. G. Veal in trust for other 
parties, which he asked the sale of to pay the debt of the estate. 

This final account was contested by appellant .joined by her hus- 
band (then alive), and resulted in a decree of the probate court of 
Anderson county in July, 1880, refusing to recognize or sanction 
the conveyance of five thousand four hundred and four acres of 
land to Veal, trustee, but approving and confirming the amount 
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claimed by guardian as due by the ward’s estate for the sum of 
$1,569.86, including $200 due T. J. Williams, attorney, and court 
costs; further directing that the guardian retain in his hands as se- 
curity for the amount seven tracts of the ward’s land, subject to the 
further order of the court, 

The cause was appealed by Alford to the district court of Ander- 
son county. ; 

On 4th March, 1882, this appeal coming on for trial in the district 
court was consolidated with an original suit brougit by appellant and 
her late husband in that court against Veal, trustee, and others, and 
after being tried, etc., there was a judgment rendered in favor of ap- 
pellant setting aside the conveyance of the land to Veal, adjudging 
that appellant was entitled to all of the estate of her sister as sole 
heir, adjusting and settling the sum allowed by the county court, 


; viz., $1,569.86, as the amount of indebtedness due from the estate 
; to the guardian, Alford, and directing him to retain seven tracts of 
4 - . . . ° 

‘ land, describing them, as security for the payment of the claim, but 


subject to the future order of the court, and ordering the guardian: 
to turn over all the balance of the estate to appellant. 

An appeal was prosecuted from this judgment by Alford (by exe-- 
cuting a cost bond which did not suspend judgment) to the supreme- 
court. 

This judgment was affirmed by the supreme court in case of Vealt 
v. Fortson, reported in 57 Tex., p. 482. 

In September, 1880, after the judgment of the probate court of 
Anderson was rendered, settling the final account of the guardiam 
of Earle Cravens, and whilst the matter was pending on appeal to: 
the district court, Alford, guardian, made application to the county 
court of Dallas county sitting in probate, and was appointed admin- 
istrator of Earle Cravens, deceased. 

This was without the knowledge or consent of appellee, who lived 
in a distant county. 

The application was granted on the ground that the estate was 
considerably indebted to the administrator, and Alford was ap- 
pointed administrator by said probate court, and the administration 
remained open and pending until May, 1882. During this time the 
administrator reported that an indebtedness of $1,569.86 existed, 
which was the same claim already allowed, adjudicated and settled 
by the county court of Anderson county; to settle which indebted- 
ness he obtained an order of sale for four tracts of land belonging 
to the estate, which it was alleged in plaintiff’s petition were of the 


reasonable value of $3,000, which he sold for the sum of $700, and 
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had applied for an order to sell additional lands, when, the fagt of 
administration coming to appellee’s knowledge, she filed, February 
28, 1882, her application, in substance a bill of review to reheail and 
correct the former orders made in the probate court of Dallas county, 
and to rescind and annul all former orders made therein. 

This was the beginning of (the second) litigation between appel- 
lant and appellee. 

After a general demurrer and a general denial filed by defendant 
Alford, the cause was tried by the probate court of Dallas county 
on the merits, and a judgment was rendered therein, 22d May, 1889, 
revoking and annulling the former orders granting letters and all 
sales of land and approval of debts in connection therewith, and re 
moving the administrator upon the gyvound that the court had no 
jurisdiction in the premises. 

This was appealed to the district court of Dallas county by ap. 
pellee, and being tried and heard on the general demurrer to plaint. 
iff’s petition, the demurrer was sustained, and, plaintiff declining to 
amend, the suit was dismissed, and it was ordered that the decision 
be certified to the probate court for observance. 

From that judgment this appeal was taken. 


Read & Read and Field & Johnson, for appeliant, on the juris. 
diction of the county court of Dallas county over the subject-mat 
; ; ; ; ; J 
ter, cited: Newson v. Chrisman, 9 Tex., 111; Wall v. Clark, 19 
Tex., 324; Janson vw. Jacobs, 44 Tex., 575; Franks v». Chapman, 2 

| 
Law Rev., 53; Timmins v. Bonner, 1 Tex. Law Rev., 130; ; Young v. 
Gady, Supreme Court, Austin Term, 1884; 3 Law Rev., 45; W ithers 
7) ’ 
~. Patterson, 27 Tex., 494; Fisk v. Norvel, 9 Tex., 13; MoMaban v. 
Rice, 16 Tex., 335; Marks v. Hill, 46 Tex., 346; Duncan v. Veal, 49 
Tex., 610; Murchison v. White, 54 Tex., 84. 
On the power of the county court to revise its orders by bill of 
I . 7 . . Md . 
review, they cited: Thouvenin v. Rodrigues, 24 Tex., 480; Gid- 
dings v. Steele, 28 Tex., 757; Murchison v. White, 54 Tex., 84; Me 
> » ; b] ’ 
Mahan ». Rice, 16 Tex., 338; 35 Tex., 668; Freeman on Judg., secs. 
336, 490, 491, and notes. 


M. Barksdale and Jeff. Word, for — cited: Timmins @ 
Bonner, 58 Tex., 554. 


Warts, J. Com. App.— As our present constitution does not con- 
fer upon district courts original jurisdiction and control over county 
courts when acting in the capacity of courts of probate, the pertt 
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nent question arises in this case as to the power of the courts of 
probate to entertain bills of review, and to revise or annul theirown 
orders, decisions or decrees. In Franks v. Chapman, 60 Tex., 576, 
it was in effect held that the district courts had no original juris- 
diction or control over probate courts, but that their power in re- 
spect to probate courts was appellate only; and that courts of pro- 
bate had the power to entertain bills of review and to annul in that 
way their own decrees probating wills. 

It is provided with respect to guardianships that “ Any person in- 
terested may, by a bill of review filed in the court in which the 
proceedings were had, have any decision, order or judgment ren- 
dered by such court, or by the judge thereof, revised and corrected 
on showing error therein.” Rk. &., art. 2716. 

The primary rule of construction to be applied to the Revised 
Statutes is that they “shall be liberally construed with a view to 
effect their objects and to promote justice.” 

And it would seem from the nature of the subject, as well as the 
organization and powers of our several courts, that such a power is 
inherent in the court. That is, where a probate court has committed 
an error in its decisions, orders or judgments, or where the court has 
been imposed upon and induced to act by the deceit or fraud of a 
party, upon bill of review, duly presented by a party at interest, 
the court has the power to correct the error, and annul all such acts 
as were procured by fraud, provided the rights of innocent third 
parties have not interposed. 

In this case the appellant alleged two grounds for revising and 
annulling the orders, judgments, decrees and other proceedings had 
in the county court of Dallas county, in the estate of Earle Cravens, 
deceased. In the first place, it is claimed that as the county court 
of Anderson county had jurisdiction of the matter of the guardian- 
ship of Earle Cravens, deceased, and that the same was then in proc- 
ess of final settlement, the county court of Dallas county had no 
power or jurisdiction of the estate, and its orders with reference 
thereto were void. And in the second place, it is claimed that Al 
ford procured the appointment of administrator of the estate of 
Earle Cravens, deceased, by practicing a fraud upon the county court 
of Dallas county; that he purposely kept from that court the fact 
that proceedings were pending in the courts of Anderson county 
with respect to the ownership of the property and Alford’s claim 
against the estate. 

Our statute provides that “the guardian of a minor continues in 
office, unless sooner discharged according to law, until the minor ar- 
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rives at the age of twenty-one years, or, being a female, marries, or 
until such minor shall die.” R.S., art. 2512. 

The statute also provides for the settlement of the guardianship in 
case of the death of the ward. Title 47, chap. 18, R. 8. 

Mr. Schouler in his work on Domestic Relations, page 424, says; 
“Death of the ward necessarily terminates the guardianship. And 
after the ward’s death the guardian’ s only duty is to settle up his ae. 
counts and pay the balance in his hands to the ward’s personal rep- 
resentatives, whereupon his trust is completely fulfilled.” 

As to the power of the court, on final settlement, after the ward’s 
death, to order a sale of land to reimburse the guardian for expenses 
incurred during the guardianship, no opinion is expressed. 

It appears that when called upon for a final settlement of the 
guardianship of Earle Cravens, Alford asserted a claim against her 
estate for the sum of $1,615.96, and asked the court that he be per. 
mitted to retain four tracts of land to secure the payment thereof. 
Upon the hearing his claim was allowed for the sum of $1,569.86, 
and the court directed him to retain seven tracts of land to secure 
its payment. From that judgment Alford appealed to the district 
court, in which a suit was then pending by appellant against Alford 
and others, involving the title to all the lands which belonged to 
Earle Cravens at the time he was appointed her guardian. These 
cases were consolidated, and a trial resulted in a judgment in favor 
of appellant, establishing her right as sole heir to al! the land, also 
allowing the claim of Alford, and permitting him to retain the seven 
tracts of land to secure its payment. An appeal was then taken to 
the supreme court, and the decision reported under the style of Veal 
». Fortson, 57 Tex., 488, and in which Chief Justice Gould remarked 
that: “It is claimed that the court erred in ordering seven tracts of 
land to be retained by the guardian, and the balance to be turned 
over to the plaintiff. It must be recollected that one branch of the 
case is an appeal from an order of the county court, and that the 
guardian had asked of the county court an order that he retain four 
tracts of land. It is not perceived that he can complain because the 
district court on appeal allowed him to retain seven instead of four 
tracts of land. Notwithstanding the death of the ward, the county 
court, or, on appeal from the county court, the district court, had 
authority to settle the accounts of the guardian.- No administration 
on the ward’s estate was necessary, and in such case there is au- 
thority for the court to order the estate turned over to the heir. 
However, in this case the court made no order for the sale of any 
of the land, and no question as to its power to do so is before us.” 
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All the parties at interest were before the court when these pro- 
ceedings were had in Anderson county. The courts there had juris- 
diction of the entire subject-matter of the estate of Earle Cravens, 
deceased, appellant’s asserted right thereto, and Alford’s claim 
against the estate. Upon Alford’s own application, and it seems with- 
out any objection upon the part of appellant, he was permitted to 
retain control of seven tracts of land which were adjudged to belong 
to appellant, to secure the payment of his claim. And by the terms 
of the decree the appellant had the right to pay off the claim and 
thereby secure the possession of the seven tracts of land. But Alford, 
by his appeal to the district court, suspended appellant’s right to pay 
the claim and secure control of the land, or at least rendered the 
exercise of that right doubtful. 

Under such state of case, certainly the county court of Dallas 
county would have no jurisdiction or power over the subject-matter 
of the litigation then pending in the courts of Anderson county. 

According to the allegations in the petition, pending the litigation 
in Anderson county, and after the county court had directed Alford 
to retain control of the seven tracts of land to secure the payment 
of his claim, and after he had appealed to the district court, Alford, 
without the knowledge of appellant, and with intent to injure her, 
by deception and fraud practiced upon the county court of Dallas 
county, secured to himself the appointment as administrator of the 
estate of Earle Cravens, deceased. And in fraud of the rights of 
appellant, and without her knowledge, secured an order of sale for 
the lands adjudged to appellant, and pretended to sell the same to 
A. N. Alford, and in the same manner secured an order confirming 
the pretended sale. That A. N. Alford, at the time of his pretended 
purchase, was a party to, and cognizant of, all the litigation pend- 
ing in Anderson county with reference to said estate; and that he 
combined and confederated with Geo. F. Alford for the purpose of 
defrauding appellant out of said land. 

Upon these allegations, aside from the question of want of juris- 
diction or power in the county court of Dallas county, appellant 
was entitled to a hearing. 

Our conclusion is that the judgment ought to be reversed and the 
cause be remanded. 


REVERSED AND REMANDED. 


[Opinion adopted December 5, 1884.] 
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E. Boon v. W. L. Hunter. 


(Case No. 1573.) i: 


1, EvipENcE — DEMURRER — SuRVEY.— When the question is one of boundary, 
in an action of trespass to try title, and the locality of the survey under 
which the defendant claims is not questioned, or his right thereto denied, 
provided it be not in conflict with the land claimed by plaintiff, an aver. 
ment that no actual survey of the land on which the patent under which 
defendant claims issued,is not subject to demurrer. It is but the averment 
of a fact proper to be proved in determining the actual locality of the land 
located and patented, by reference to its calls, and the value of such calls 
would be largely influenced by ascertaining whether a survey had really 
been made on the ground. i 

2. SURVEY — PATENT.— That a patent is not void because no survey of the land 
was made is well settled. Williamson v. Simpson, 16 Tex., 440; Stafford », 
King, 30 Tex., 270. And when it is not shown that no survey was ever 
made of patented land a survey will be presumed. 

8. SuRVEY — DeEscripTion.— When it is clearly shown that no actual survey 
was ever made, the rules applicable to the determination of boundaries of 
actual surveys do not apply in regard to the lines and corners of other sur- 
veys called for in the patent. In such a case, all matters of description 
must be looked to, in connection with facts surrounding the parties, and if, 
considering them in connection with transactions to which tbe parties 
looked when the patent issued, the land can be clearly identified, the grant 
will not be held void. In sucha case, descriptive calls, evidently inserted 
through mistake, will be disregarded, and effect given to those calls that are ; 
certain and are found, which, in connection with other matters of descrip- 
tion in the grant, will make it conform to the evident intention of the 
parties. Citing Booth v. Upshur, 26 Tex., 64, and other cases. 

. COUNTY MAPS — EVIDENCE.— County maps required to be kept in the survey- 
or’s office are official documents, to which parties may look, as between them- 
selves and the state, to ascertain where vacant lands exist; and in some cases F 
they afford important evidence of boundary. When the understanding of 
the officers of the state and the grantee can be clearly gathered as to the 
true locality of several surveys mentioned in a patent, by looking to their 
location as delineated on the map of the county, such map will be looked to 
in ascertaining boundary. 

. SuRVEY.— Aline or corner of another survey called for in a patent, which 
issued without an actual survey being made, will be disregarded, if evi- 
dently called for by mistake, when to regard it would involve a disregard of 
other calls found on the ground, and inconsistent therewith, and when the 
call for such line or corner is inconsistent with course and distance called 
for, as well as the manifest intention ascertained by the other calls in the 
grant, and the circumstances under which the grant issued. 

. SAME.— When a line of a survey is clearly established and identified, the 
other lines are established by course and distance, and this though it may 
involve a disregard of another survey which was called for clearly through 

mistake, on account of the inaccuracy of the county map in use at the time, 
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Hunter instituted this suit against W. A. Benson, surveyor of 
Jack county, to compel him to approve and record the corrected 
field notes of a survey which had been made, and the original field 
notes approved, recorded and forwarded to the general land office, 
and against appellant Boon, who claimed that he owned patented 
lands which conflicted with Hunter’s survey as corrected, and who 
had filed a protest with Benson setting forth his claim and pro- 
testing against Benson’s approving and recording the field notes of 
the corrected survey. 

The case was discontinued as to Benson. 

The case as finally presented was one of boundary, and so tried 
by the court without a jury. Judgment in favor of Hunter. The 
facts of the case will be understood from the opinion and the maps. 
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Hood & McCall, for appellant, cited: Tyler on Boundaries, 284; 
p. 121; Reamer v. Nesmith, 34 Cal., 624; Doe v. Martin, 4 Barn. & 
Ad., 785; McMurray v. Spicer, 5 L. R., Eq., 527; Baird v. Fortune, 
7 Jur. (N. 8.), 926; Waterman v. Johnson, 13 Pick., 261; Heage v. 
Hq Sims, 29 Ind., 574; Jackson v. Beach, 1 Johns. Cas., 399; Jackson ». 
Meyers, 3 Johns., 388; Wolfe v. Scarborough, 2 Ohio (N. 8.), 361; 
Hamner v. Smith, 22 Ala., 433; Peyton v. Ayres, 2 Md. Ch., 64. 
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Walton & ITill, also for appellant, cited: R.S., art. 3909; Bracken 
v. Wells, 3 Tex., 90; Arberry v. Beavers, 6 id., 457; Watkins 2. 
Kirehain, 10 id., 380; Winder v. Williams, 23 id., 603; H., T. & B. 
R. Co. v. Randolph, 24 id., 329; Tabor v. Commissioner, 29 id., 520; 
Horton v. Pace, 9 id., 83; Bass v. Mitchell, 22 id., 293-4; Booth ». 
Upshur, 26 id., 69, 70, 71; Stafford v. King, 30 id., 272-4; Phillips 
v. Ayres, 45 id., 605-6; Jones v. Burgett, 46 id., 290-1; Castleman 
v. Pouton, 51 id., 87-8; Hollingsworth v. Holshousen, 17 id., 51. 


Lovejoy, Dickson & Smith, and Smith & Blackburn, also filed 
printed brief and arguments. 





A. T. Watts, for appellee, cited: Murphy v. Stell, 43 Tex., 124; 
Bailey v. Haddy, Dallam, 376; ‘Stroud v. Springfield, 28 Tex., 676; 
Stafford v. King, 30 Tex., 269, 275, 276; Phillips v, Ayres, 45 Tex., 
607. 


Srarron, Associate Justice.— The petition, as amended, con- 
tained all the material averments necessary in an action of trespass 


to try title, and the court did not err in overruling the general 
demurrer. 
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The special demurrer, which questioned the sufficiency of the 
averments which alleged that the Hughson survey and patent were 
void, for the reason that no actual survey of the land for which the 
patent issued was ever made, was also correctly overruled; for be 
fore the exception was acted on, the averments of nullity of survey 
and patent by reason of there being no actual survey were with 
drawn, and the averment that no actual survey of the land was ever 
made on which the patent under which appellant claims was issued, 
was but the averment of a fact proper to be proved in determining 
the actual locality of the land located by and patented to the ap. 
pellant by reference to the various calls in the patent, the relative 
values and weight of which might be largely determined by knowl. 
edge whether an actual survey had or had not been made. 

The question between the parties was one of boundary 

The true locality of the survey made for the appellee is not ques 
tioned, nor is his right thereto denied, if it be not in conflict with 
the grant of land made to the appellant through the patent under 
which he claims. 

It appears that the appellant’s location was as follows: 

* Jacksporo, Tex., Dec. 27, 1872, 

“FE. Boon applies for a survey of one league and one labor land 
by virtue of certificate No. 520, issued by the clerk of the district 
court for Matagorda county on the 14th day of September, 1846, 
Situated in Jack county, beginning at the southwest corner of a 
survey in the name of Alfred Benton; thence west, thence south, 
thence east, thence north to the place of beginning, so as to cover 
the survey made for James Elder, M. M. Flores, T. P. Camp and F. 
Perez.” 

Under this location no survey was ever actually made, but field 
notes were made out by the map then in use in that land district, 
and returned to the general land office, on which a patent issued. 

The description of the land, as contained in the patent, is as fol- 
lows: 

“TL. and L. survey in Jack county, on the waters of Rock creek, a 
tributary of the Brazos river, about 13 miles 8. 80 W. from the 
town of Jacksboro. Beginning at the S. E. corner of a survey in 
the name of Alex. McCulloch, from which a lone p. o. N. 114 W. 
78 vrs.— thence E. 3611 vrs., a stone mound west boundary line of 
a survey made for Lewis Knight —thence North 1898 varas, a stake 
from which a post oak North 9, East 12 varas do., South 78, West 
11 vrs.— thence East 989 varas to a corner on the north boundary 


line of said Lewis Knight — thence north 4162} varas, passing A, 













CE TR 


oho 





Boon v. Hunrer. 





Opinion of the court, 





Benton’s South West corner— thence West 4600 varas, a stone 
mound — thence S. 6060} varas, passing the N. E. corner of McOul- 
loch survey and with his east boundary line to the place of begin- 
ning.” Date, 21st November, 1873. 

The location and survey under which appellee claims were made 
since the patent through which the appellant claims was issued. 

At the time the appellant’s location was made, the map in use, 
upon its face showed the several tracts of land mentioned in the 
field notes under which the appellant claims to be as appears in the 
sketch here inserted ' 
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Sxetcu “C.” 


It seems, however, to have been subsequently ascertained that the 
true position of some of the tracts of land mentioned in the field 
notes of the grant which the appellant claims,may have been inac- 
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curately given on that map, and that their true locality, as found 
on the ground, may be as shown in the following sketch: 
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SKETCH 1. 


The true positions, however, of the Louis Knight survey, and of 
surveys 2748 and 2749, are admitted, and found to be correctly 
given on both of the sketches here referred to. 
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The alteration in the map of Jack county, which makes the posi- 
tion of the several surveys referred to in the Hughson field notes 
to appear as in the last sketch given, was not made until some time 
in 1574. 

The field notes of the Alfred Benton survey, made October 29, 
1858, are as follows: 

“ Four and a fraction labors in Denton District, Jack Co., on the 
waters of West Fork of Trinity river, about 10 miles N., 85 W. 
from Jacksboro. * * * [Beginning at a stake 100 vrs. N. of 
Colony half section, 8. E. corner No. 2749, from which al. o. N. 12 
W. 45 vrs.; thence E. 560 vrs., a spotted oak, corner on W. side of 
Rocky Spring Branch, a p. o. N.5, West 5 vrs.; thence 8. 500 vrs., 
a stake, a double p. o. 5 in. in dia., S. 20, E. 6 vrs.; thence W. 1200 
vrs., a rock corner, a live oak, S. 54, W. 7 vrs.; thence S. 820 vrs., 
arock pile, small double p. o., N. 49, E. 2$ vrs.; thence W. 1785 
vrs., p. 0. sapling corner,a p. o. vrs. S. 80, E. 9 vrs.; thence N. 
2562 vrs., a stake on S. line of Colony half section, No. 2748; 
thence E. 10814 vrs., with said section line, S. E. corner of same 
and North W. corner of half Section No. 2749, thence S. with said 
Section line, 1544 vs., the S. W. corner of same—thence E. 1344 
vs., 8. E. corner of same, a p. o., S. 79, W. 17 vrs., do. S. 724 W. 
12 vrs., both marked with blaze—thence N. 100 vs. to begin- 
ning.” 

The land claimed by the appellant, if located as he claims it to 
be, was on land vacant at the time his location was made, and not 
by any other person appropriated prior to the issue of the patent 
under which he claims; but if it be located as the appellee con- 
tends, then the location was made on land already appropriated by 
other persons. The location made by the appellee is known on the 
above sketch as the “ Fagworth” survey, which, however, in name 
is incorrect and should be “ Ensworth.” 

It clearly appears that no actual survey under the Hughson certifi- 
cate was ever made, but that the field notes were made out by cal- 
culations based on the map then in use, after the ground west of the 
Louis Knight survey, and supposed to be covered by the forfeited 
surveys named in the location, had been examined. It also appears 
that the calls in the field notes, in so far as they call for the Louis 
Knight lines, corners and bearings, are correct. 

That a patent is not void because no survey was actually made is 
well settled. Williamson v. Simpson, 16 Tex., 440; Stafford v. King, 
30 Tex., 270. The appellant does not appear to be without fault in 
reference to the manner in which the tield notes of the grant were 
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made, but we are not authorized to declare the patent void for what 
occurred prior to its issue in this respect. 

,lhe question then is: Can the land covered by the patent under 
which the appellant claims be so identified as to locate it where he 
claims it to be? If so, then the appellee was not entitled to recover, 
for the evidence shows that there is a conflict of seventy-five op 
one hundred varas between the surveys claimed by the respective 
parties. 

The rules for the determination of boundaries when a patent hag 
been issued on a survey actually made have been so often stated 
that it is not deemed necessary to repeat them; and if it be not 
shown that no survey was made, such survey will be presumed. 

It is, however, not believed that the same rules in regard to the 
lines or corners of other surveys called for ina patent can be applied, 
when it clearly appears that no actual survey was ever made, and 
in such case it becomes necessary to look to all matters of descrip. 
tion contained in the patent, in order to determine what particular 
land was conveyed and intended by the state and the grantee to be 
conveyed by the patent. If, in such a case, from a consideration of 
all these, in connection with the facts surrounding the parties, and 
the transactions to which the parties looked at the time the patent 
was issued, the thing granted can be with certainty identified, then 
the grant ought not to be held void; but such matters of description 
as were evidently given by mistake should be disregarded, and effect 
given to the calls which are certain and are found, which, in connee- 
tion with other matters of description contained in the grant, will 
make it conform to the evident intention of the parties. Boothe, 
Upshur, 26 Tex., 64; Urquhart v. Burleson, 6 Tex., 502; Hubert, 
Bartlett, 9 Tex., 98; Booth v. Strippleman, 26 Tex., 436; Evans 
v. Weeks, 6 Rich., 85; Weakly’s Lessee v. Wilson, 1 Overton (Tenn.) 
377; Milling ». Crankfield, 1 McCord, 261; Shipp v. Miller, 2 
Wheat., 316; Ralston ». McClurg, 9 Dana, 338; Newsom ». Pryor, 
7 Wheat., 8; Ferris v. Coover, 10 Cal., 624. In the last case many 
cases bearing on the question are considered. 

The sketches from maps, above set out, were introduced by agree 
ment of parties, and the appellee introduced paro] evidence tending 
to show that the Benton and McCullough surveys were situated as 
shown in “Sketch 1,” which is in accordance with the map of Jack 
county as made in 1874, and his witnesses and others proved that 
“Sketch C” showed the several tracts of land called for in the pat 
ent to the Hughson survey, and also the forfeited or abandoned sut 


veys named in appellant’s location, which he intended to covet, | 
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as they had appeared at all times on the map of Jack county, in 
i use in the surveyor's office and in the general land office, until after 
the patent on the Hughson survey issued. 

Such maps were required to be kept in these offices, not only for 
the purpose of enabling the officers charged with the duty of per- 
forming all the acts necessary to be done in passing the title of the 
state to parts of its public domain correctly to perform such acts, 
but for the further purpose of enabling those who desired to acquire 
lands from the state to know by an inspection of such maps the lo- 
calities in which vacant lands were to be found. They were official 
documents, on which, for the purposes for which they were intended, 
parties might rely, as between themselves and the state, for the as- 
certainment of the locality in which vacant lands were to be found. 
Such maps are often introduced for the purpose of establishing not 
only general locality, but boundary; and in some cases, in which 
owners have mapped their property and afterwards made sales with 
reference to such maps, they become the most important evidence 
as to boundary, and especially so when the description given ina 
deed becomes for any reason uncertain. 

In Surget v. Little, 5 8. & M., 319, which was a case of disputed 
boundary, it was held that copies of official maps of surveys of 
land in that state, deposited in the surveyor-general’s office, was the 
best evidence of the extent, character and boundaries of such sur- 
veys; and, therefore, parol evidence that a private survey conformed 
to such official survey, without producing a copy of the official sur- 
vey, Was improper. 

In ‘Huffman ef al. v. McCrea, 56 Pa. St., 95, it was held that a 

map of the Holland Land Company, under whom a party claimed, 
it being ancient and in long use, was evidence of boundary against 
such person as an admission by the company. 

Many cases might be cited in which maps have been used even for 
the purpose of proving boundary, as between persons claiming under 
the same grantor who had mapped lands and sold parcels of the 
land so mapped with reference to the map. 

In this case, the sketch “C” was evidently admitted not so much 
for the purpose of showing the true boundaries of the McCullough, 
: Benton and Knight surveys called for in the Hughson patent, and 
of the abandoned or forfeited surveys named in appellant’s loca- 
tion, as for the purpose of showing what the officers of the state 
and the appellee understood at the time the patent issued to be the 
locality of these several surveys. 

The language used in the patent must be considered with refer- 
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ence to the understanding of the parties, at the time it issued, ag to 
the true locality of the several surveys mentioned in it, if thig 
understanding can be clearly arrived at; for otherwise we do not 
arrive at the real intention of either the grantor or grantee, which 
in cases of this kind is the real and important question. 

It is evident that the officers of the state, having the map before 
them which was in use in Jack county at the time the location wag 
made, field notes made out and returned, and the patent issued 
under which the appellant claims, did not intend to nor belieyg 
that they were oe land in the locality in which the Hughson 
survey would be placed, following we calls, if the McCu llough and 
Benton surveys are located where they are claimed to be w the 
appellee; for the maps did not sti yw them to be so located: and 
besides, so to locate it would be to place it on land which the maps 
showed had then been appropriated by other persons. 

The general locality called for in the patent was “ about thirteen 
miles south eighty degrees west from the town of Jacksboro” 
while its gener ral locality, if to be located as appellee contends it 
should be, would be from Jacksboro about ten miles north eighty 
degrees west. 

The abandoned or forfeited surveys referred to in the location 
were then, by the maps in use, shown to be in the place which the 
appellant, relying on the same maps, intended to appropriate by his 


location, field notes and patent. In fact, the Camp survey did 


i 


occupy upon the ground the position which the map then in use] 


showed it to occupy, and whether the others did or not depends on 
the true positions of the McCullough and Benton surveys. 
It is impossible to give the form to the Hughson grant which is 


given to it by the field notes contained in the patent, if the variow§ 
calls for corners and lines of other surveys as they are now claimel§ 
to be located were to be reached; and besides, the courses and dig ¥ 


tances necessary to reach such points, as they are now claimed to belo 
cated, are utterly inconsistent with the idea that any such thing was 
ever intended. Moreover, the area of land which would be embrace 


within the Hughson survey, if it be controlled by what is now thought® 
to be the locality of the McCullough and. Benton, and course and § 


distance be utterly disregarded in forming a survey which will toneh 
all other points called for in the patent .in accordance with the 


theory of the appellee as to how the lines of the survey must Tuy 
would be utterly inconsistent with the intention of the state 


make a grant based on the Hughson certificate. 







That the locator had not the remotest suspicion that the MeOuk 
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Jongh and Benton surveys were situated where the appellee now 
claims them to be is too clear, and that he did intend to locate the 
land which he now claims is evident. 

We are of the opinion that it sufficiently appears that the officers 
of the state thought they were granting to the appellant the land 
which he now claims, and that he believed his location, field notes 
and patent covered that land. 

The question then is, Is there enough in the patent to identify 
the land granted; enough to enable a surveyor, under admitted 
facts, to run the several lines of the survey in accordance with the 
galls which become in this particular case the controlling calls? 

When the line or corner of another survey is called for in field 
notes made without an actual survey, such line or corner, if evi- 
dently called for by mistake, may be disregarded, when to observe 
them would be inconsistent with all the other calls which upon the 
ground are found, inconsistent with the course and distance called 
for, and with the manifest intention of the parties to be arrived at 
by a consideration of all the calls in the grant and the facts which 
surrounded the parties and to which they looked at the time the 
grant was made. 

Such we deem the calls for the McCullough and Benton grants, 
under the facts before us, if in fact they are located as appellee 
claims. 

The Louis Knight survey is admitted to be located as it appeared 
to be on the map at the time the patent to the Hughson grant is- 
sued, and its corners are well defined, and had been seen and were 
known by the appellant at the time his field notes were made out. 

The southeast corner of the Hughson grant is called for on the 
west line of the Knight survey at a distance of one thousand eight 
hundred and ninety-eight varas south of an established corner of 
that survey, and to run on same line as the Knight to that corner. 
From that established corner the Hughson grant calls to run east 
nine hundred and cighty-nine varas to a corner on the north line of 
the Knight survey; such is found to be the course of that line of 
the Knight survey. From the corner last named the call in the 
Hughson grant is north four thousand one hundred and sixty-two 
and one-half varas, passing Benton’s southwest corner. 

If it be true that the Benton survey was not located as it there 
appeared to be on the map, and was by all persons supposed to be, 
it is evident that the true position of the east line of the Hughson 
grant where it calls for the Benton can be easily and truly de- 
termined. The Benton survey calls for surveys 2748 and 2749, 
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which are admitted to be truly located as they appear on both 
maps, and course and distance from well established corners of these 
surveys, as called for in the Benton patent issued in 1858, will give 4 
the true points called for as the western corners of the Benton grant, 7] 
as well as its western line, as it appeared on the map at the time the 
Hughson patent issued. 

It is by no means made clear that the Benton survey was not 
actually located where it was shown to be by the map, and wherg 
the appellant and the officers of the government supposed it to be 
at the time the patent on the Hughson grant issued; but whether 
so or not, the true locality of the west line of the Benton, as de 
scribed in the patent under which appellant claims, can be acen- 
rately ascertained in the manner here stated, the true locality of 
surveys 2748 and 2749 being admitted and called for in the Benton 
patent. 

Thus we have data, it being admitted that the Knight survey and 
its corners are well established, as are surveys 2748 and 2749, by 
which the entire eastern line of the Hughson survey can be de 
termined. ' 

This done, the other lines of that survey can be accurately de 
termined by course and distance called for, disregarding the call for 
the McCullough survey, as we feel authorized to do, it clearly ap. 
pearing that the call for that survey was caused by a mistake arising 
from the inaccuracy of the map then in use, if it be true that the 
survey is situated as now claimed by the appellee. 

There is not such data in the record as will enable this court to 
determine how much of the survey of the appellee conflicts with 
the Hughson grant, located as it must be by its calls on the Knight 
survey, and that this fact may be determined and the true boundary 4 
line between the parties established by the district court, its judg @ 
ment will be reversed and the cause remanded for that purpose; and 
it is accordingly so ordered. 

REVERSED AND REMANDED, 


[Opinion delivered December 5, 1884.] 
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Argument for the appellant. 





: Guir, Cor. & §. F. R’y Co. v. Samvet Herstey. 
: (Case No. 1592.) 


1, DAMAGE TO LANDS — RAILROAD — STATUTE CONSTRUED.— Article 4171 of the 
Revised Statutes, regulating the manner in which a railroad should con- 
struct its road-bed, so far as the necessary drainage to land is concerned, 
was intended to furnish a simple rule to adjust the rights of persons whose 

° property might be damaged by water, not confined in water-courses, by rea- 
son of the construction of the railroad, and to compel railway companies, 
by constructing the necessary sluices and culverts in accordance with the 
natural lay of the land, to prevent any such damage from arising. 

2, Same — RaILroapD.— If a railway company undertakes to change the flowing 
of surface water on land, it must see that such change does not operate to 
the injury of the land-owner. Following R’y Co. v. Donahoo, 59 Tex., 129. 

8, SaME— LIABILITY OF RAILROAD.—If a railway company fails to construct 
the proper culverts, sluices or ditches necessary to pass off the surface water 
by the way it flowed before the railway was built, then it is responsible for 
such damage incurred from such neglect. Citing Salem v. Eastern R. R., 
98 Mass., 430; Hoyt v. Hudson, 27 Wis., 656; R. R. v. Stevens, 73 Ind., 278, 
and other cases. 

4, MEASURE OF DAMAGES — CHARGE OF CoURT.— A charge of the court on the 
measure of damages as follows was held incorrect: ‘If you find for the 
plaintiff, you will find for him such a sum of money as the evidence shows 
he has been damaged, not exceeding the amount of damages alleged. In 
estimating the damages you miay find for plaintiff, if any, you will do so by 
estimating the market value of the land at and just before the time of build- 
ing of the railroad, and the market value of the same after the injury was 
done, if any be shown by the evidence to have been done.” 

5. MEASURE OF DAMAGE AS TO LAND.—In an action brought to recover dam- 
ages to lands caused by the negligent and unskilful construction of a rail- 
way on land near those injured, producing overflow, and the like, the true 
measure of damage is the injury which the land and other property sustains 
from the successive overflows when they occur. Following Van Pelt v, 
City of Davenport, 42 Iowa, 314. 
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et ed 


Aprrat from Johnson. Tried below before the Hon. Jo Abbott. 
Appellee Helsley brought this suit against the appellant, the 
railway company, to recover damages to lands of appellee, alleged 
} to have been caused by the negligent and unskillful construction of 
{ appellant’s railway on lands near those of appellee, causing overflow, 

etc. The nature and extent of the damage complained of is suffi- 
ciently set out in the opinion. At the trial had below, the jury ren- | 
dered a verdict in favor of appellee for $225. i 


Q=—— 





De Berry & Smith and Gresham & Jones, for appellant, cited, on 
the measure of damages: Van Pelt v. City of Davenport, 42 Ia., HH 
808; R’y Co. v. Morris, 35 Ark., 622. . 
VoL, LXII — 38 
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J. M. Hall and W. F. George, for appellee, on measure of dam. @ 
ages, cited: Shear. & Redf. on Negligence, p. 607; Wood’s Mayne 
on Damages, p. 540; 1 Sedgwick 6n Damages, p. 267. 


Srarton, Associate Justice.— It appears in this case that the ap. 
pellant constructed its railway on the land of another, but in near 
proximity to the east line of the land owned by the appellee, and that 
its railway was constructed over a water-course which ran through 
the appellee’s land and field. It is claimed that the railway over 
this water-course was so constructed that room was not left for the 
free passage of water during seasons of heavy rains, and that thereby 
the water was forced back and caused to overflow the land of the 
appellee. 

It is further claimed that the water which fell on the northern 
part of the appellee’s land, and on land contiguous to it, was acens- 
tomed to flow in a northeastern course into a natural depression, 
which led it into a creek which did not run through the land of ap. 
pellee, and that an embankment without culvert, or otber way for 
the water to pass, as it had before done, was erected over the de- 
pression which had formerly served as a water-way, and that to 
earry off the water which accumulated at that point the appellant % 
caused a ditch to be dug on its right of way, which carried the water 7 
near to appellee’s land along his entire tract, and emptied it into the 
water-course before spoken of, near the southwestern corner of ap | 
pellee’s land. : 

It is claimed that this ditch was not skilfully constructed, and 4 
that it was insufficient to carry off the water, whereby it overflowed, 7 
and the water therefrom ran onto the field of appellee and destroyed 7 
his crops and injured his land; and it was also claimed that the ad- 
dition of water, thus thrown into the watercourse, caused it to 
overflow the land and destroy his crops to an extent which would 
not have occurred from the water which naturally flowed into the 
water-course. 

The evidence bearing on these matters is conflicting. 

The question of dominant and servient estates is presented in 
brief of counsel very fully; but in view of the legislation had im 
this state, in so far as railways are concerned, it becomes unneces 
sary for us to enter upon that question, on which there is much com 
flict of authority between the courts which follow the rule of the 
civil law in this respect, and those courts which assert a different 
rule under the common law. 

The statute provides that “ in no case shall any railroad construcha @ 
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road-bed without first constructing the necessary culverts or sluices, 
as the natural lay of the land requires for the necessary drainage 
thereof.” KR. 8., 4171. 

i The intent of this statute is evident, and it was doubtless in- 
tended, in this class of cases, to furnish a simple rule by which 
would be avoided the difficulty which has been so often felt in ad- 
justing the rights of persons under the conflicting decisions to which 
the arguments in this case refer. 

It was intended thereby to compel railways to construct such cul- 
verts or sluices as were necessary to permit water not confined 
within water-courses, as that term is usually understood in legal 
works, to flow, after a railway is constructed, as it did before, in ac- 
cordance with the “natural lay of the land;” to compel them to 
permit the flow of surface water as it aforetime had naturally done; 
and culverts or sluices which do not permit this are not the necessary 
culverts or sluices contemplated by the law. 

If a railway company undertakes to change the flowing of surface 
water, it must sce to it that such change does not operate to the in- 
jury of the land-owner. This question was considered in G., 0. & 
S. Fe R’'y Co. v. Donahoo, 59 Tex., 129; and by the court of appeals 
is of this state in case of Fort Worth & Denver City R’y Co. v. Scott, 
j White & Willson’s Cond. Rep., vol. 2, p. 140. 

If the statute be too stringent it rests with the legislature to alter 


: it; the courts have neither the power nor right to disregard its plain 
# provisions. 

3 . ‘ . : 

; Even by courts which follow what is considered-the common law 
i rule, if surface water is collected into artificial channels and thereby 
: in increased quantities thrown upon the land of another, the person 
Ny who causes this to be done will be liable for such injury as results. 
' City of Salem v. Eastern R. R. Co., 98 Mass., 430; Hoyt v. City of 


Hudson, 27 Wis., 656; Livingston v. McDonald, 21 Iowa, 160; C. & 
V. R. R. Co. v. Stevens, 73 Ind., 278; Miller v. Laubach, 47 Pa. 
St., 154; Kauffman v. Griesemer, 26 Pa. St., 417. Some of these 
eases are from states in which the civil law rule seems to be recog- 
nized, 

If it be true that the lands of the appellee or his crops have been 
injured by the failure of the appellant to construct such culverts or 
sluices as are necessary to pass off the water by the way it flowed 
before the railway was built, then it is responsible for such damage 
as has occurred from its neglect. 

And if the appellant has assumed to change the natural flow of 
surface water, and to force it through a ditch which is not sufficient 
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for that purpose, and it for that reason overflows the appellee’s land, 
it then is responsible for such damage as results from that cause, 

The charge of the court, in the main, presented the law of the 
case to the jury in as favorable a form to the ap pellant as would 
have been authorized, if it did not go even further, in relieving the 
appellant from liability if it employed skilful persons to construct 
its road, than the law would justify. 

The charge, however, in reference to the measure of damages, 
was incorrect. 

The charge was as follows: “If you find for the plaintiff you 
will find for him such a sum of money as the evidence shows he 
has been damaged, not exceeding the amount of damages alleged, 
In estimating the damages you find for oper if any, you will do 
so by estimating the market value of the land at and just before 
the time of building of the railroad, and the market value of the 
same after the injury was done, if any be shown by the evidence to 
have been done.” 

Of this charge we may say as was said of a similar charge by 
the supreme court of Iowa: “The rule announced by the court is 
the proper one when the act complained of takes a part of or affects 
a change in the realty itself, which is the subject of controversy. 
In this case no part of the land was taken, nor was any change 
wrought upon it. The only detriment which the land sustains is 
its liability to overflow from unusually heavy rains. 

“The true measure of damage is the injury which the land and 
other property of the plaintiff sustains from the successive overflows 
when they occur.” Van Pelt v. City of Davenport, 42 Lowa, 314. 

If the appellee’s crops have been destroyed or damaged by the 
negligence or wrong of the appellant in the matters complained of, 
then he is entitled to recover their value, and if his land has been ren- 
dered less productive, or otherwise injured, then he is entitled to 
recover such damage as will be a fair compensation to him for the 
loss thus sustained, and from time to time, if injury results to 
him from the negligence or wrong continuing, he will be entitled to 
relief by a proper action or actions. 

For the error mentioned, the judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 





[Opinion delivered December 9, 1884. } 
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Tur Tex. & Pac. R’y Co. v. Catnertne Harrrineton. 
(Case No. 1751.) 


1, NraLiceNce — PLEADING.— Where the petition states that a railway com- 
pany’s engine moved rapidly through the company’s yard, without any look- 
out upon it, whereby injury resulted to plaintiff, such an allegation does not 
necessarily impute negligence to the company. 

. Same — DEGREE OF CARE.— In operating their engines upon their yards, rail- 
way companies are not held to the same degree of care, so far as strangers 
are concerned, asis required at public crossings. B. & O. R. R. Co. v. Depew, 
i2 Am. & Eng. R. R. Cases, 64. 

8, NEGLIGENCE.— The mere fact that one is injured by a locomotive operated by 
an engineer, who is shown to have been near-sighted, will not of itself es- 
tablish negligence on the part of the company in retaining him in its 
employment. 

4, FELLOW-SERVANTS.— Where two servants are employed by the same master, 
labor under the same control, derive their authority and receive their com- 


72 


pensation from a common source, and are engaged in the same business, 
though in different departments of the common service, they are fellow- 
servants. Dallas v. G.,C. & 8S, F. R’y, 61 Tex., 196. 

. Evipence.— Ina suit for compensation by the wife against a railroad com- 


or 


pany for the loss of her husband, her statements as to her pecuniary condi- 
tion are inadmissible. 


Aprrrat from Marion. Tried below before the Hon. B. T. Estes. 

Appellee, for herself and two children, brought suit in the district 
court at Jefferson, Texas, for damages for the death of Patrick Har- 
rington, husband and father of the plaintiffs. The petition charged 
that Pat. Harrington was car-repairer on defendant’s road in its 
yard at Marshall, and was run over and killed by its engine while 
Ilarrington was on one of the yard tracks. It stated the manner 
of the killing and why Harrington was on the track. 

The petition charged that Harrington was run over and killed by 
the fault and negligence of the persons in charge of the engine, and 
stated that Harrington was without fault. The real fault charged 
against the defendant was in the employment of one Louis Lottier 
as engineer, who was alleged to have been an improper person 
because of his being near-sighted. 

The defendant demurred generally and specially to the petition, 
denied all its allegations, and alleged Lottier to have been a compe- 
tent, careful person for the position in which he was employed. It 
stated further the duty of Harrington and Lottier; that they were 
both employed in the yards of the defendant at Marshall, and en- 
gaged in the general duty of looking after and caring for the engines 
and cars of defendant coming into the yard. That their duties 
required them to be frequently together, and that they were fellow- 
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servants of the same master, engaged at the same place and same : 
general employment. That if Lottier was defective in sight and 
wore glasses, that fact was well known to Harrington, or could have ; 


been known by the exercise of common observation, and that the 
men were employed together in the same yard, in the same service, 
for over a year before the death of Harrington. 

The answer further averred that in the yard at Marshall were nu- 
merous switches and tracks, upon which engines and cars were con- 
stantly moving; that Harrington knew the use of the switches 
and tracks; that Harrington was guilty of negligence in walking 
on the main yard track without looking to see if the track was 
clear; that the engine was carefully handled, and was going at the 
usual speed for engines in the yard; that the tender of the engine 
was in front and the engineer looking out on his side, and that Har- 
rington must have got on the track so near that the bulk of the 
tender concealed him from sight. 

The general demurrer and special exceptions to the petition were 
overruled, except one special exception to the claim for exemplary 
damages. There was a trial, with a verdict and judgment for 
$3,000. 


James Turner, for appellant, cited: Price v. Nav. Co., 46 Tex., 
537; R’y Co. v. Lempe, 59 Tex., 21; R’y Co. v. Bracken, 59 Tex., 71; 
Williams v. R’y Co., 60 Tex., 205; R’y Co. v. Smith, 52 Tex., 178; 
Booyer v. R. R. Co., 4 Tex. Law Rev., 292; Pennsylvania R. R. Co. 
v. Roy, 12 Otto (U. 8.), 451. 


Todd & Eldridge, for appellee. 
Chas. A. Culberson, also for appellee, filed a written argument. 


Warts, J. Com. Arr.— As grounds for recovery in this case, ap ¥ © 
pellee alleged two distinct acts of negligence against the company. 
First, that the engine which ran over and killed Harrington was 
being moved rapidly through the-yard at the time, and there was 
no lookout upon it. Secondly, that the engineer then in charge of | 
the engine was incompetent, and not a suitable person for that 
service, because, as alleged, he “ was and is much weakened, injured 
and impaired in his eye-sight and powers of vision, being very near- 
sighted and unable to see at all without spectacles or glasses.” And 
that this was known to the company, or by the exercise of reason- 
able care ought to have been so known, long before Harrington was 


killed. 
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It is claimed that if either of these imputed acts of negligence, 
as alleged, are true, the other necessary facts concurring, would 
render the company liable. 

From the fact that an engine may have been moved rapidly 
through the yard without any lookout being upon it, negligence is 
not necessarily imputable to the company. Suitable lookouts may 
have been provided by the company, but from the negligence of the 
fellow-servants of Harrington, and without fault of the company, 
they may not have been in the proper place. In such cases, to 
render the company liable, the negligence must be imputable to it, 
and not to some co-employee who comes within the rule of fellow- 
servant. Therefore, it should have been alleged that the failure to 
have suitable lookouts upon the engine was chargeable to the com- 
pany. 

But the other charge of negligence is sufficient to warrant a re- 
covery against the company, provided the other necessary facts 
concurred. For if, as charged, the engineer was incompetent and 
not suitable for the service, on account of impaired vision, and that 
fact was either known or might have been known to the company 
by the exercise of reasonable care, the further allegation that the 
engineer “being very near-sighted and unable to see at all without 
spectacles or glasses,” would not have the effect to contradict the 
other allegations, and render the whole subject to demurrer. The 
latter allegation does not, as claimed, imply that Lottier could, with 
the use of spectacles or glasses, see sufficiently well to discharge 
the duty of an engineer. The direct charge that he was incom- 
petent and unsuitable for that place, on account of impaired vision, 
was not qualified and destroyed, as claimed, by the other allegation. 

It is the universal rule that corporations, like natural persons, are 
liable to their employees for injuries resulting from failure to exer- 
cise reasonable care in selecting their co-employees, or for retaining 
such co-employees in the service, when it is known, or by the use of 
reasonable care might have been known, to the corporation, that 
they were negligent or inefficient. 

If, then, as alleged, Lottier was not suitable for the place on ac- 
count of impaired vision, and this fact was known or might have 
been known to the corporation by the exercise of reasonable care, 
then it would be liable for injuries resulting to its other servants 
from that cause. 

In operating engines, etc., upon the yard, so far as strangers are 
concerned, the company is not held to the same degree of care as 
at public crossings. That results from the fact that on the yards 
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and along the track at points other than public crossings, third per. 
sons are not expected to go; hence the servants of the company are 
not held to anticipate their presence and to provide against inflict. 
ing injury upon them. Baltimore & Ohio R. R. Co. v. Depew, 19 
Am. & Eng. R. R. Cases, 64. 

It is also true that the employee, in accepting the service, is held 7 
to assume the risks incident to the employment. [But he does not 7 
assume, in addition, those which may be superadded by the wrong. | 
ful or negligent acts of the master. As was said in T. & P. Ry 
Co. v. Burns, 4 Law Rev., 57: “ When the company has exercised 
reasonable care in making provisions for the safety of its employees, 
this is all that is required.” What would constitute such reasonable 
care would depend upon the nature of the service and its attendant 
risks. 

When Harrington engaged in the service he accepted and assumed 
the risks incident to the employment. That is, the risks ordinarily 
incident to such a service upon the yard. He was required to exer. 
cise reasonable care in the discharge of the duty, so as to avoid 
being injured, upon the one hand, and the company was required, on 
the other, to exercise reasonable care in providing and maintaining 
suitable and safe instrumentalities, and to exercise like care in select- 
ing his co-employees or fellow-servants. 

In these respects, if the company had exercised reasonable care, 
it would not be liable for a mistake in judgment. Dut if the com. 
pany, after selecting such servants, knew, or ought to have known, 
that any of them were negligent, incompetent or unsafe, it then 
became its duty to discharge such servant, and, on failure to do 0, 
the company would ordinarily be liable to its other employees for 
any injury resulting from the negligence or incompetency of such 
servant. 

Obviously, Harrington’s service upon the yard was attended by 
considerable risk; he must have been familiar with all its operations 
and cognizant of the dangers ordinarily attending that service. He 
must have known that the several tracks in the yard were being | 
frequently used in running engines and trains over them, and must 4 
have known the danger attending the walking upon such tracks. 7 
On the other hand, the company was also aware of the dangers to § 
which he was exposed in the discharge of the duties of the place. | 
Hence Harrington, upon his part, was required to exercise the same 
degree of care and prudence in protecting himself from danger asa 
reasonably prudent person would have exercised under like condi- 
tions and circumstances; and on the other hand the company was 
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bound to exercise the same degree of care and prudence in protect- 
ing him from injury. 

As to whether, in this case, either or both had been duly careful, 
or remiss in respect to the matter, is a question.of fact to be deter- 
mined from the evidence. 

Without intending to indicate any opinion as to the weight of the 
evidence upon that issue, it should be observed that the mere fact 
that a person is near-sighted would not necessarily unfit him for the 
position of locomotive engineer. If by the use of proper glasses he 
can see sufficiently well to enable him to discharge all the duties 
devolving upon an engineer in operating an engine, and he in fact 
used such glasses, the company would not be considered as negligent 
on that account by retaining him in its service. 

It is the settled doctrine in this state that when employees serve 
the same master, labor under the same control, derive their authority 
and receive their compensation from the same common source, and 
are engaged in the same general business, notwithstanding they 
may operate in different or distinct grades or departments of the 
common service, they are nevertheless fellow-servants. Dallas »v. 
G., C. & 8. IF. Ry Co., 61 Tex., 196; H. & T. C. R’y Co. v. Rider, 
4 Law Rev., 292. 

Under that rule it would seem to admit of no question that 
Harrington, whose duty required him to oil car wheels, axles, ete., 
of cars on different tracks in the yard, and Lottier, whose duty re- 
quired him to move engines through the yard, to and from the 
round-house, were fellow-servants engaged in the same general 
business. 

Upon the trial, Mrs. Harrington, as a witness in her own behalf, 
and over the several objections of appellant’s counsel, was permitted 
to testify “that she was very poor, that they had no means of sup- 
port except the labor of her husband, and that she had no means 
of supporting or educating her children.” In explanation of the 
ruling the court said, “the evidence was submitted as tending to 
show the expectation of plaintiff's pecuniary aid from deceased.” 

It was a legal obligation resting upon Harrington to support his 
wife, and to support and educate his children. The law imposed 
the duty, and no other presumption than compliance on his part 
would be indulged. This is nota suit for contributions which might 
or might not have continued if the party had lived, but a suit for 
compensation for the loss of husband and father, whose duty it was 
to furnish support, ete. 

That evidence was not admissible in this case, and was calculated 
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to prejudice the rights of appellant. I & G. N. I’y Co. v. Kindred, 
58 Tex., 498; Pennsylvania R’y Co. v. Roy, 12 Otto (U. 8.), 451; 
T. & P. R’y Co. v. Burns, supra. 

As this evidence was improperly admitted over the objections of 
appellant, properly interposed, and as it cannot be determined that 
appellant was not injured thereby, the judgment ought to be re 
versed, 

The other questions presented by the assignment of errors need 
not be discussed. 

Our conclusion is that the judgment ought to be reversed and the 


cause remanded. 
REVERSED AND REMANDED, 


[Opinion adopted December 12, 1884. } 





Hamitton County v. C. Garrett. 
(Case No. 1596.) 


1. SuIT AGAINST A CouNTY.— The principle announced in Watkins v. Walker 
County, 18 Tex., 592, affirming the right of the citizen to maintain an action 
against a county for injury done his land, reaffirmed, 

. STATUTE CONSTRUED.— The provisions contained in arts. 4372, 4373, Revised 
Statutes, are to be considered as limitations on the right of a commissioners’ 
court to open a public road through inclosed land, rather than a rule fixing 
the measure of the owner’s remedy for injury. A disregard of the condi- 
tions imposed on a commissioners’ court in opening a road cannot affect the 
right of the land-owner to maintain a suit for damages. 

DISTINGUISHED. — This case distinguished from Keller v. Corpus Christi, 50 
Tex., 614. 

ACTION — CORPORATION.—- If the statute creating a liability against a corpora- 
tion points out the remedy, that remedy alone can be pursued. 

DAMAGES — BILL OF RIGHTS.— The right of the citizen to compensation under 
the seventeenth section of the bill of rights exists, not only when his land is 
taken, but when it is in any way injuriously invaded, though not taken. Cit- 
ing authorities. 

6. PUBLIC ROAD — DAMAGES.— The. right of a citizen through whose uninclosed 
land, which he intended to fence for a pasture, a public road is established 
by the county commissioners’ court, is not confined to a recovery of rent for 
the part appropriated. The establishment of the road must be regarded as 
a permanent appropriation of the property, and his right to compensation is 
measured by the permanent injury inflicted. 

SratTuTe.— The defective condition of the statutes relating to the establish- 
ment of roads across uninclosed land commented on. 

8. ESTABLISHING ROADS.— An order of the commissioners’ court, establishing & 

first-class road, on the petition of freeliolders asking for the establishment 
of a second-class road, is not void. Their jurisdiction having attached by 
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reason of the application made, the commissioners’ court could classify it in 
its discretion. 

9, SAME — PRESCRIPTION.— Where the use of land for a highway is supposed to 
conform to the highway as laid out, but in fact varies from it, the public do 
not acquire a right to the strip actually used, in virtue of an adverse posses- 
sion, because the possession does not correspond with the claim of right; nor 
in virtue of dedication, because there was never an intent by the owner of 
the land to dedicate the strip used. 


Arprat from Hamilton. Tried below before the Hon. T. L. 
Nugent. 

This was a suit brought by ©. Garrett, the appellee, against Ham- 
ilton county for the recovery of $1,000 damages, alleged to have 
resulted to him through the action of its county commissioners’ 
court in establishing a public road of the first class over his land, 
against his protest. 

The special subject of injury complained of was the alleged dam- 
age which the road occasioned to the plaintiff by reason of its being 
run diagonally through the land so as to destroy its value as an in- 
closed pasture, for which purpose he had intended to use it. Judg- 
ment for the plaintiff for $303.36. 


C. K. Gell, for appellant, cited: Keller v. Corpus Christi, 50 Tex., 
614; Sutherland on Damages, 369, note 3 e seg.; Dillon on Mun, 
Corp., secs. 444, 608-9; Bryan v. Page, 51 Tex., 532; 6 Wait’s A. & 
D., 317, secs. 13, 14. 


No briefs on file of opposing counsel. , 


Warxer, P. J. Com. Arr.— The appellant’s first ground of error is 
that the court erred in overruling the defendant’s general demurrer 
and the special grounds of exception set forth in the demurrer. 

The first of these grounds is, “* Because Hamilton county, being an 
integral part of the state of Texas, and a public corporation, is not 
liable to an action unless given by statute.” 

The statute of 1846, defining the corporate rights and powers of 
counties, has remained in force ever since, and, with but little 
change, has been incorporated in the Revised Statutes. See R. S., 
art. 676 et seq. 

The statute in question underwent consideration in the case of 
Watkins v. Walker County, 18 Tex., 592, where it was held that the 
action was well brought under that statute. The nature of the action 
Was similar to this, and, so far as the right to sue the county is con- 
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cerned, the two cases are not distinguishable in principle, and it jg 
deemed sufficient to refer to the opinion in that case, without enter. 
ing upon a discussion of the question involved. 

The second special exception is as follows: “ Because if plaintiff 
has any ground of complaint against defendant, lic should have pur. 
sued his statutory remedy for ascertaining his damages, and had five 
disinterested freeholders appointed by the commissioners’ court of 
Hamilton county, who would assess the damages incidental to the 
opening of the said road; and in the event the said commissioners’ 
court failed or refused to make such appointment, then plaintiff 
should have applied to this court for a writ of mandamus to compel 
such appointment. The plaintiff's right of action, if any he has, 
being a permissive one, and against a gwasi-sovereignty, the statutory 
remedy alone can be pursued.” 

The remedy alluded to, if it be appropriate to designate it such, 
is contained in arts. 4372, 4573, Revised Statutes. The former pro. 
vides that when the owner of any znclosed land protests in the mode 
designated against opening a public road through it, that the com. 
missioners’ court shall appoint five freeholders to assess the dam- 
ages and report the result to said court. The latter article provides, 
in effect, that if that court, after receiving such report, shall deter- 
mine to open the road, it shall proceed to order the payment of the 
damages assessed, if any, to be made to the owner of the land out 
of the county treasury. 

These provisions are to be regarded rather as conditions and 
limitations imposed upon the county commissioners’ court as to 
their right to open a public road through inclosed lands, than as 
prescribing a remedy to the owner for his redress for injury sus- 
tained through the acts of the county commissioners’ court in open- 
ing such road. 

The law imposes the duty on the proper county authorities to take 
the initiative steps above indicated before they shall open a road, and 
does not devolve the duty upon the owner to see to it that the com- 
missioners’ court shall do their duty in the premises, at the peril of 
being confined, in his remedy for damages, to the security which the 
general statute allows for his benefit. A disregard of such condi 
tions by the commissioners’ court would not, clearly, affect the right 
of the owner of the land to maintain his suit for damaces. This 
principle is distinctly decided in I. & G. N. R’y Co. v. Keniios, 59 
Tex., 327, 328; and see Tex. & St. Louis R. R. Co. v. Matthews, 00 
Tex., 215. 

But as the plaintiff’s land through which the road was opened 
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was not alleged to be tneclosed land, the statutory remedy for com- 
pensation to the owner is not applicable in this case. 

We do not regard the case of Keller ¥. Corpus Christi, 50 Tex., 
614, cited in the brief of appellant’s counsel, applicable to this one, 
for reasons sufliciently apparent from this opinion. We will notice, 
however, that part of the special exception quoted from the opinion 
in that case, containing at the conclusion the following proposition: 
“Such suit being a permissive one, authorized by statute against a 
quasi-sovereignty, the statutory remedy alone can be pursued.” 
Citing 2 Dill. on Mun. Corp., 759 (sec. 958 in the 3d ed.); Cooley’s 
Cons. Lim. (*page 561 in 4th ed.), p. 561. 

The rule above stated, as applied to public corporations — such 
organized political divisions constituting parts of the governmental 
machinery of the state, such as counties and the like,— is correctly 
stated, and was unquestionably properly applied in that case. The 
authorities cited for it do not, however, rest it upon the idea of ex- 
emption against the right of complainants for injuries to sue such 
public corporations on account of their supposed attributes of quasi- 
sovereignty. 

“Counties,” says Dillon, section 25, Ist vol., Mun. Corp., “are 
involuntary political or civil divisions of the state, created by gen- 
eral laws to aid in the administration of government. Their pow- 
ers are not uniform in all the states, but these generally relate to 
the administration of justice, the support of the poor, the establish- 
ment and repair of highways, 
as distinguished from municipal concern. They are purely auxil- 
iaries of the state; and to the general statutes of the state they owe 
their creation, and the statutes confer upon them all the powers 
they possess, prescribe all the duties they owe, and impose all lia- 
bilities to which they are subject. Considered with respect to the / 
limited number of their corporate powers, the bodies above named 
rank iow down in the scale or grade of corporate existence; and 
hence have been frequently termed gwasi-corporations.” 

The doctrine of the text quoted from Dillon on Mun. Corp. in Kel- 
ler v. Corpus Christi, as we conceive, rests on the ground that no 
other legal remedies exist against such public corporations than the 
state, through the legislature, permits, and that such are exclusive 
and must be ‘followed. “If the statute creating the liability 
against the corporation points out the remedy, that alone can be pur- 
sued. Hence, if the statute provides for an assessment, a civil 
action will not lie against the corporation. But if the statute gives 
the right and prescribes no specific remedy, an action may be 





all of which are matters of state 





2 Dillon on Mun. Oorp., 3d ed., sec. 958. 
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The third ground of special exception is to the effect that the 
facts stated in plaintiffs petition do not show a permanent appro. 
priation of the land, but manifest only an intention to temporarily 
use a portion thereof for public purposes; and that no facts are 
stated which show that any permanent depreciation of value of the 
plaintiff's land will result from establishing the road across the same; 
that the commissioners’ court may, on proper application, change 
the location of said road, or entirely abolish and discontinue it; that 
the plaintiff's remedy, therefore, if any he has, would have been to 
sue for the rents and for the use of so much of his land as he wag 
deprived of using by means of the road. 

The plaintiffs petition shows that the tracts of land through 
which the road was opened were valuable for the purpose of an in- 
closed pasture, to which use he was about to appropriate it when the 
commissioners’ court made its orders in respect to said road; that 
the road being run diagonally through the land rendered it useless 
as a pasture, and that it was not suitable nor valuable for any other 
purpose; that the water requisite for a pasture was left on one side 
of the tract, with none upon the other; that the land on the west 
side of the road, on which the water is situated, is such a small 
quantity, and in such an irregular shape, that the expense of inclos- 
ing it would amount to as much as it would be worth fora pasture, 
after it had been inclosed, and hence would be of no value to the 
plaintiff. 

The seventeenth section of our bill of rights provides that “no 
person’s property shall be taken, damaged or destroyed for, or ap- 
plied to, public use, without adequate compensation being made, 
unless by the consent of such person; and, when taken, except for 
the use of the state, such compensation shall be first made or secured 
by a deposit of money.” 

The exercise of this right of eminent domain in express terms 
contemplates any damage which may result to the owner of the 
property from the taking of it for the public use. The facts al- 
leged show a damage to the owner. The right to such compensa- 
tion exists “not only when land is taken, but when it is in any 
manner injuriously invaded though not taken” 3 Suth. on Dam, 
431; citing Pumpelly v. Green Bay Co., 13 Wall., 166; Eaton 4. 
B. C. & M. R. R. Co., 51 N. H., 504; Grand Rapids B. Co. v. Jarvis, 
30 Mich., 308; Stetson v. Chicago, ete., R. R. Co., 75 Ll, 74. The 
appropriation made of the land by the county commissioners’ court 
was of a permanent character. Article £360, Revised Statutes, au- 
thorizes that court to lay out and open public roads when necessary, 
and to discontinue them or any of them “ whenever it shall be 
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: deemed expedient.” Such roads are therefore dedicated through 
. the state’s agencies to the use of the public permanently, unless dis- 
continued at the will of the commissioners’ court. This must be 
deemed, as to the owner of the land, a permanent appropriation of 
his property. He has lost thereby right and dominion over it until 
the adverse right shall be voluntarily abandoned. The time when 
it may, if ever, be relinquished to him, cannot be conjectured, and 
no other basis is afforded on which to determine the duration or 
tenure of the title thus acquired against him than that of a perma- 
| nent loss of the property or right thus taken; and he has a right 
thus to treat it, and to base his right to compensation on the sup- 
posed permanency of the injury which is occasioned by the taking 
of the property for such a use under such an authority as that 
which article 4360, Revised Statutes, confers. 

If the plaintiff, relying on his right to the protection of his pos- 
session of his land as against the trespasses of the county authorities 
: in opening the road across his land, until due compensation to him 
had been made or properly secured under the constitutional provision 

above quoted, had seen proper not to have yielded to the claim of 
F the commissioners’ court to open said road on his land, he could have 
confined his cause of action to his claim for damages for the tres- 
passes that might be successively committed under the authority of 
that court, and the measure of damages would not have relation to 
a permanent appropriation of the land by the county of Hamilton, 
nor would the damage set forth in the petition be deemed a perma- 
nent injury; and the principle or rule of law would have applied, to 
which counsel in their brief adduced the authority of vol. 3, Suther- 
land on Damages, 369, note 3 et seg.; secs. 608, 609 (3d ed.), 2 Dil- 
lon, Mun. Corp. 
Ei But the owner of the land may, notwithstanding his protest, in 
2 limine, after the road has been opened against it, withdraw further 
opposition thereto, and acquiesce in the results of that which his 
objections were unavailing to prevent. In so doing, he would not 
have waived his right to be compensated in that permanent damage 
which he had contemplated would ensue when he had made his pro- 
test, the anticipation of which had, probably, induced him to make 
it. The plaintiff saw proper thus to withdraw further opposition, 
and to claim such damages, and he was entitled to base his right to 
recover on the supposed permanency of the appropriation of his 
land by the county commissioners’ court, and the consequent per- 
manent injury or damage to him resulting therefrom. 

In this connection it may not be amiss to express a regret that 
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the state of legislation on the subject of providing a convenient 
method for prompt adjustment of compensation to owners through 
whose lands public roads may be laid off and opened does not far. 
nish it at all to owners of wninclosed lands. This casus omissug 
was doubtless the result of accidental inadvertence in re-enacting, 
transcribing, or else in printing the statutes on this subject. The 
Revised Statutes provide for the assessment of compensation only 
to the owners of farms, lots or inclosures. See arts. 4570, 4371, 
4372. The act of 1858, which remained in force until re-enacted in 
1876 (from which latter the Revised Statutes copied and adopted), 
contained the same provisions identically as those of 1876 and 
those of the Revised Statutes, with the exception that the section 
of that act (the eighth section of the act of 1858) which corre- 
sponds with art. 4372, Revised Statutes, and which in all other re 
spects is the same, embraces wninclosed land and lands of no other 
description. The same discrepancy exists in regard to the corre. 
sponding section (11) in the acts of 1876, p. 64. The error (if such 
it be) originated in the last cited act. As the law now stands there 
is no mode pointed out by statute for the assessment of compensa- 
tion to owners of uninclosed lands. The context of the statute indi- 
cates with reasonable certainty that art. 4372 was meant, when 
enacted in 1876, to embrace uninclosed lands. It provides for simi- 
lar proceedings as those which art. 4371 had already required in 
cases of inclosed land, and it therefore seems to be but little more 
than an almost meaningless repetition of the preceding articles. 
Attention is thus called to the subject, with the view of suggesting 
the proper correction by the legislature, if such should be deemed 
essential. 

The second and third grounds assigned as error are not well 
taken. It was not error to allow the plaintiff to show that the 
commissioners’ court ordered the opening of a first-class road, not- 
withstanding the supposed irregularity of doing so on a petition of 
freeholders asking for a second-class road, and that the order ap- 
pointing reviewers was for a second-class road. The court had 
jurisdiction of the-subject matter, and the order it made, if irregu- 
lar, was not null and void. It had the right to establish a road of 
either class, and the modes prescribed by the statute for soliciting 
and obtaining orders from the court for the one or the other, or for 
reviewing such, are not to be construed as provisions limiting the 
| jurisdiction of that court in determining whether the contemplated 
{ road shall be of the one class or the other. Art. 4360, Revised 
| Statutes, confers ample authority, independent of the application of 
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freeholders for a new road, to order the laying out and opening of 
public roads when necessary, and under art. 4361, Revised Statutes, 
such roads shall be classified by the commissioners’ court into first, 
second and third class roads. The statute does not attempt to regu- 
late and prescribe the mode of proceeding, or to limit the jurisdic- 
tion of the court, on applications for a new road, as provided for in 
art. 4366, Revised Statutes, beyond the prescription that the peti- 
tion for the desired road shall be signed by at least eight freeholders 
of the precinct or precincts in which such road is desired to be made, 
specifying the beginning and termination of such road proposed to 
be opened. 

The defendant pleaded among other defenses that the public had 
acquired a prescriptive right to a public road over the plaintiff’s land 
by their continuous and uninterrupted use of the land over which 
the road runs, that has been now established by the commissioners’ 
court for more than ten years next preceding the commencement of 
this suit. The evidence showed, and the jury found on special 
issues, the existence of and use of such a road over the defendant’s 
land, and which ran in its general course parallel with the road 
which is the subject of this controversy, but the roads did not run 
over the same ground. The jury specially found, too, that the old 
road had been abandoned within the last five or six years, and 
another one had been made or used previous to the last one laid off 
by the commissioners’ court. 

On this finding the court did not err in determining this issue in 
favor of the plaintiff. The proposition of appellant’s counsel, in 
effect, is that the user by the public of the roads across or over the 
land gave a prescriptive right if it had been continued for the period 
of ten years. 

The prescriptive right cannot be extended beyond the domainand — 
limits of the road itself which is the subject for the application of 
the rule. The actual use and claim of right to the use of the road 
by the public on the one hand, and the acquiescence of the owner 
of the land on the other, to such use and claim, are the elements 
which originate and maintain the rule of prescription; but beyond 
the limits of the road itself, the public have neither made use nor 
claim, nor can it be implied that the owner has or would have 
acquiesced in the one or acknowledged the validity of the other. 

It was held in State v. Welpton, 34 Iowa, 144, that where the use 
of land for a highway is supposed to conform to the highway as 
laid out, but in fact varies from it, the public do not acquire a right 


to the strip actually used in virtue of an adverse possession, be- 
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cause the possession does not correspond with the claim of right, nop 
in virtue of dedication, because there was never an intent by the 
owner of the land to dedicate the strip used. 6 Wait’s Act. & Def, 
319. See, also, Fall River Works v. Fall River, 110 Mass., 428; Wood 
v. Hurd, 34 N. J. (Law), 87. 

The remaining questions presented under the assignment of errors 
do not require discussion ; those points are not well taken. Wefind 
no error in the record for which the judgment ought to be reversed, 
and we report for its affirmance. 

AFFIRMED, 

[Opinion adopted December 8, 1884. ] 





Marrua E. Hire er at. v. Geo. F. Moore. 
(Case No. 825.) 


1, INNOCENT PURCHASER.— A bona fide purchaser for value of the legal title to 
property, whether land or a land certificate, without notice of the rights of 
others, is entitled to protection as against those who may have an equitable 
interest in the pr»perty purchased. Vide Johnson v. Newman, 43 Tex., 641; 
Flanagan v. Pearson, 50 Tex., 383; 2 Sugden on Vendors (7th Amer, ed.), 
507-526. 

2. SaME — EQUITABLE TITLE.-- Equity will protect a bona fide purchaser for 
value, even where his vendor, though having the legal title, may not possess 
the equitable title, the property having been bought by the vendor with 
partnership funds. 

3. SAME — EQuITIES.— One who, in good faith, for value and without notice, 
purchases an equitable interest in property, and afterwards acquires the 
legal title to the same, is also entitled to protection as against a prior equity, 

4, Same — LAND CERTIFICATE — NoTICE.— Where the purchaser in such case 
bought a land certificate the fact that it was a headright certificate doe 
not affect him with notice that it was issued to his vendor as head of 4 
family, such certificates being often transferred in blank. 


Arrrat from Denton. Tried below before the Hon. A. T. Watts, 
Special Judge. 


J. A. Carroll and Sawnie Robertson, for appellants, cited: Pasch. 
Dig., art. 4642; Babb v. Carroll, 21 Tex., 768; Yancey v. Batte, 
Tex., 46; Stone v. Brown, 54 Tex., 330; Glasscock v. Hughes, 90 
Tex., 461; Dodd v. Arnold, 28 Tex., 100; Titus v. Johnson, 50 Tex, 
238. 


W. S. Herndon, also for appellants, cited: Brackett v. Devine, 95 
Tex. Sup., 194; Tucker v. Brackett, 28 Tex., 336; Wheeler #. Sel- 
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vidge, : 30 Tex., 407; Parker v. Parker, 10 Tex., 4 Ge Robinson v. Me- 
Donald, 11 Tex., 390; Kirkland vw. Little, 41 Tex., 456; Conner v. 


Toff 8 Tex., 364; Cooper v. Singleton, 19 Tex. 267: Good ¥. 
iULl, , ; D ’ ) 


‘ 
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& Combs, 28 Tex., 50; Burleson v. Burleson, 28 Tex., 418, and other 

a cases. 

i B.S. & Ino. M. Moore, for appellee, cited: McAlpine v. Burnett, 

i | 93 Tex., 649; Wilkinson v. Wilkinson, 20 Tex., 237; Long v. Walker, 
47 Tex., 172; Walters v. Jewett, 28 Tex., 192; Ayres v. Duprey, 27 


Tex., 599; Rippetoe v. Dwyer, 49 Tex., 506; Wethered v. Boon, 17 
Tex., 143; Sexton v. Magill, 2 La. Ann., 110, and other cases. 


Geo. F. Moore, also for appellee, filed an argument. 


Sraytoy, Assocrate Justice.— This is an action of trespass to try 
title, brought by appellants, to recover an undivided one-half of a 
tract of land described by metes and bounds in the petition. 

. The answer consists of a general demurrer and the plea of “not 
, guilty.” 

The cause was tried without a jury, and a judgment was rendered 
in fayor of the defendant, who is here the appellee. 

: The entire statement of facts on which the cause was tried is as 
follows: 

“R. R. Jowell and Martha P. Ragsdale married in Texas in A. D. 
1835; that they lived together in this state in Cherokee county, as 
husband and wife, until her death in the fall of 1848; that she left, 
a surviving, her husband and one child of said marriage, Mary Pies 
who was born October 20, 1836. She married F. M. Hill, Fe 
ruary 12, 1852, and died March 10, 1872, leaving, as her heirs, i 
husband, I’. M. Hill, and the other plaintiffs herein. At the death 
of Martha P. she owned a lot of slaves in her own right, and she 
and her husband owned, as community property, the certificate by 
virtue of which the and in controversy was located; that after the 
) death of his wife, R. R. Jowell, without qualifying as administrator, 
or otherwise, upon eo estate, sold and conveyed the certificate (less 


six hundred and forty acres) to George W. Copeland on the 17th 
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day of December, 1852; it was’ conveyed by the said George W. 
Copeland to Jesse Duren on November 9, 1854; that Jowell, on the 

20th day of May, 1856, conveyed the entire certificate directly to 
? 


the said Jesse Duren; that Jesse Duren, on the 16th day of Octo- 
ber, 1856, conveyed the certificate and the land in controversy upon 
. & which it had then been located to the defendant George F. Moore, 
.s for the sum of $3,000 in money to him paid by the defendant, that 
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being the full value of the property at that time; that defendant, 
very soon after his purchase, caused an error in the survey to bg 
corrected, and applied for and obtained a patent to himself ag 
assignee, dated November 29, 1856; that, at the time of his pur 
chase, and the issuance of said patent, defendant lived in Trayig 
county, Texas, and had no actual knowledge of any defect in his title, 
or any claim of Mary Ann Hill or of these plaintiffs; that, at the 
death of Martha P., there was nocommunity debts owing by R. R: 
Jowell; that he sold the certificate and applied the proceeds to hig 
individual use and benefit, and that neither the plaintiffs nor Mary 
Ann Hill ever received anything from the community estate of R. 
R. Jowell and Martha P. Jowell.” 

From this statement it will be seen that the appellants claim as 
heirs, by virtue of the community interest which the wife of R. R. 
Jowell held in the land certificate through which the land was 
acquired. 

That the certificate was the common property of Rt. R. Jowell 
and his wife, at the time of her death, is an admitted fact; and that 
her interest therein at the time of her death passed to her daughter, 
whose heirs the appellants are, cannot be denied; and on this: right 
they base their right to recover. 

It will be further seen from the statement that the defense is 
based on the ground that the appellee was a bona jide purchaser for 
value paid, without notice of any right which the heirs of Mrs 
Jowell had. 

Claiming as the appellants do, they show no such title as would 
enable them to maintain an action at law to recover any part of the 
land sued for. 

The appellee has the legal title, and that in a court of law world 
prevail; but under the system of laws and procedure in force im 
this state, an action of trespass to try title may be maintained upon 
an equitable title; by which is meant any right in land inferior to 
the legal title, such as a court of equity, as distinguished from a 
court of law, in the exercise of its well recognized powers would 
enforce. 

It then becomes necessary to inquire whether, under the facts of 
this case, a court of equity would extend to the appellants the relief 
they ask. ; 

The case is in no manner affected by the laws regulating registra 
tion, and must be determined by the rules applicable to the rights 
of a bona fide purchaser as they are enforced and protected in courts 
of equity. 


(Tyler Term, 
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It is a well recognized doctrine in equity, that a bona fide pur- 
chaser of the legal title to property, who pays a valuable considera- 
tion therefor, without notice, actual or constructive, of the right of 
other persons is entitled to protection against others who may have 
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4 equitable title to or interest in the thing purchased; and it matters 
not whether the thing purchased be real or personal property. 
a Story’s Eq., 409, 435, 436; Pomeroy’s Eq., 735-785; Bispham’s 


Principles of Equity, 328; Perry on Trusts, 218; Johnson v. New- 
man, 43 Tex., 641; Flanagan v. Pearson, 50 Tex., 383; 2 Sugden 
on Vendors (7th Am. ed.), 507, 526; Basset v. Nosworthy, 2 Lead. 
Cas. in Eq., 2. In the notes to the elementary works referred to 
cases are fully cited. 

That no one can ordinarily pass greater title than he has to per 
sonal property does not militate against this rule; for if one have 


h the legal title to such property, in which others have an equitable 
’ title or interest, he may pass the legal title which he has, and equity 


will protect the purchaser if he brings himself within the rule stated. 

If the legal title to property, real or personal, stand in the name 
of one of several copartners, while the equitable title stands in the 
partnership, by reason of the fact that it was bought with partner- 
ship funds, and by reason of the death of the others the partner so 
holding the legal title should become the survivor, no one would 
doubt that a bona fide purchaser from him for value, and without 
notice of rights in others, would be protected; and so, not for the 
reason that for certain purposes he would have power to sell, but 
because he sells as apparent owner. 

In this case no facts were shown which would have empowered 
5 Jowell to sell the interest of his child; but the fact that he was the 
‘ survivor of a guasi partnership created by law, between married 
persons, would not affect the question under consideration. The 
apparent title in his hands would be subject to the same rules as 
govern in other cases, even though he be considered a trustee hold- 
ing for the heir of his deceased wife. 








It is also generally held, that one who in good faith, for value 
and without notice, purchases an equity and afterwards acquires the 
legal title, is also entitled to protection against a prior equity. This 
is certainly true if the purchaser has no notice at the time he 
acquires the legal title. 

Under these rules what are the rights of the parties in this 
cause ? 

The certificate on which the patent to the land in controversy 
issued had been located prior to the time the appellee purchased it 
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and the land, and on the purchase so made a patent issued to the 
appellee directly. 

Under this state of facts it must be presumed that the convey: 
ances mentioned in the statement of facts passed to the appellee 
the legal title to the certificate, as did the patent pass to him the 
legal title to the land. The appellee then became the purchaser of 
the legai title. 

That he paid full and valuable consideration is admitted, and that 
at the time of his purchase and at the time the patent issued he had 
no actual notice of any claim which the appellants had either to 
the certificate or land is also admitted. 

It then becomes only necessary to inquire whether the appellee 
had constructive notice, or knowledge of such facts as would puta 
prudent man upon inquiry. 

It is assumed in the brief and argument of counsel, that the ap 
pellee was affected with notice by the fact that the certificate was 
such as could be issued only to the head of a family, and that there 
fore he was put on inquiry as to who composed the family of 
Jowell, and as to the continued existence or death of Mrs. Jowell, 
through whom the appellants claim. 

Whether this proposition would be correct or not, as the case is 
presented it is not necessary for us to consider, for the facts upon 
which the proposition is based are not shown by the record, 

Neither the pleadings nor the statements of facts show that the 
land certificate was issued to Jowell; it is simply shown that at the 
time of the death of Mrs. Jowell the land certificate was a part of 
the common estate of herself and husband; and it cannot be pre 
sumed, from this fact alone, that it was issued to Jowell as the head 
of a family composed of himself and the grandmother of the ap 
pellants or of any other constituents. 

Land certificates were the subjects of transfer and often passed 
through the hands of many persons by an assignment in blank. 

So far as the record shows the certificate in question may have 
been issued to some person other than Jowell, and by him after 
wards purchased; if so, the simple fact that it may have been 
transferred to him would not put a purchaser upon inquiry, from 
the fact that it was such a certificate as could issue only to the head 
of a family, whether Jowell had a wife at.the time he purchased. 
A single man as well as the head of a family could deal in such 
certificates, and no presumption of family, or not, could possibly 
arise from the fact that a man by purchase became the owner of @ 
land certificate which could only issue to the head of a family. 
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So far as the record shows it may have been true that Jowell 
purchased the certificate through a blank assignment, and that he 
transferred with this assignment on it, simply by delivering it to 
the persons through whom the appellee claims; if so, his name 
would not even appear, either on the certificate or on any writing 
by which the transfer,was made, and in such case a purchaser would 
not be put on inquiry as to the rights of other persons, unless it be 
of those persons who claim by inheritance from the original grantee 
or some one in whom a right vested by operation of law at the 
time the certificate issued. 

The burden of proof, in this case, was on the appellants, and it 
was incumbent on them to show, the appellee holding the legal 
title to the land by purchase for a valuable consideration, that he, 
at the time of his purchase, had notice, actual or constructive, of 
the equitable title of the appellants, or that he was in possession of 
such facts as would have prompted a prudent man, desirous to pro- 
tect himself and willing to act fairly with others, to have made 
inquiry which would have led to the knowledge of the equitable 
right of the appellants. 

No such proof having been made, the judgment rendered in the 
court below, under the uncontroverted facts, was correct, and is 


irmed. 
affirme AFFIRMED. 


[Opinion delivered December 9, 1884. ] 





Lrona I., M. ann C. Co. v. O. M. Roserts, Governor. 
(Case No. 1627. 


1, BonD— STATUTORY AND COMMON LAW.—A bond was required by the gov- 
ernor of the state of a company which constructed an irrigation ditch, 
under the provisions of the act of March 10, 1875, entitled ‘* An act to encour- 
age the construction of canals and ditches for navigation and irrigation.” 
It was made conditioned that the company would keep the ditch in proper 
repair, so that the water would flow freely through its length, and irrigate 
the land along the ditch for ten years; and it recited that its execution was 
required by the governor to satisfy him that the company had the ability, 
and intended to keep the ditch in proper repair for ten years, under the pro- 
visions of the act above referred to, The bond was exacted to satisfy the 
governor of facts as to which under the law he was to have proof, before 
the company could receive land certificates for constructing the ditch. Ina 
suit by the state to recover upon the bond, held: 

(1) The bond was not required by the law. 
(2) The bond afforded no proof, in a legal sense, of a compliance or an in- 
tention on the part of the company to comply with the law. 
(3) The governor was not authorized to procure indemnity for the state in 
case the company failed to comply with the law, in the manner attempted, 
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(4) The bond did not afford either satisfactory evidence of facts, required 
by statute to be ascertained by the governor, or a substitute therefor. 

(5) The demand for the execution of the bond was an onerous condition 
precedent to the enjoyment of a right, and unauthorized. 

(6) The bond, being executed colore officii, and not having been voluntarily 
executed, cannot be enforced as a common law bond. Citing authorities, 
for which see opinion. . 

(7) The bond, being made under duress and without lawful authority, wag 
void. 


Apprat from Frio. Tried below before the Hon. D. P. Marr 

This suit was brought by appellee, as governor of Texas, to re- 
cover a penalty of $9,000, on the following instrument: 

“Tue Srare or Texas, ) 

“ County of Bexar. 

“ Know all men by these presents, that the Leona Irrigation, Man- 
ufacturing and Canal Company, as principal, and H. F. & W. H. 
Young, Hugo & Schmeltzer and Wm. H. Young, as sureties, are 
held and firmly bound unto R. B. Hubbard, governor of the state of 
Texas, and his successors in office, in the sum of nine thousand dol- 
lors, good and lawful money of the United States, for the payment 
of which, well and truly to be made, we jointly and severally obli- 
gate and bind ourselves, our heirs and legal representatives: Con- 
ditioned, that the said Leona Irrigation, Manufacturing and Canal 
Company shall keep the ditch of said company on Leona river, in 
Frio county, as described and identified by the report of Henry C. 
King, Inspector of Canals and Ditches west of the Colorado river, 
dated December 2d, 1876, for twelve miles and five hundred and 
sixty-eight feet, fourth class ditch, in proper repair, so that the water 
will flow freely through in its entire length and irrigate the land 
along the ditch, that the flow of water is capable of irrigating, for the 
term of ten years from the comple tion of said ditch. This bond being 
required by the governor to satisfy him that the said Leona Irrigation, 
Manufacturing and Canal Company have the ability and intend to 
keep said ditch in full repair and efficiency for the period of ten years 
under the provisions of the act approved March 10th, 1875, entitled 
‘An Act to encourage the construction of Canals and Ditches for Nav- 
igation and Irrigation purposes.’ 

“Tn testimony whereof, witness our signatures, this the eighth day 
of December, 1876. 
“Ww. H. Youna, 
“President of the Leona Irrigation, Manufacturing and Canal Oo. 

“TH. F. & W. H. Youne. 
“Hoco & ScumMecrzer. 


“Ww. H. Youna.” 
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The paper was attached to and made a part of plaintiff’s petition. 
In the original petition it was alleged: 

1st. That the company was duly incorporated. 

9d. That the ditch was constructed under the actof March 10, 1875. 

8d. That it was inspected by H. C. King, inspector, etc., and that 
he made his report, approving the same, according to law. 

4th. That the company was entitled, under said act (March. 10, 
1875), to certificates for seventy-two ond one-third sections of lewd. 

bth. That before the issuance of the certificates by the commis- 
sioner of the general land office, the company was required by the 
governor of he state of Texas to enter into and give the bond sued on. 

6th. That in accordance with said requirement and the provisions 
of said act (March 10, 1875), the bond sued on was given. 

7th. That the defendant corporation failed and neglected to keep 
the ditch in repair according to the requirements of the bond. 

8th. That by failing and neglecting that duty, the obligors be- 
came indebted to the plaintiff in the sum of $9,000. 

Defendants answered by general and special exceptions, which 
were overruled by the court. General denial and special answers, $ 
in substance, as follows: 

ist. That the company constructed the ditch in good faith, and 
had the intention and ability to keep the same in repair, and that 
they did so by the expenditure of large sums of money so long as 
the state of Texas or any individual could be benefited thereby, 
and so long as the flow of water in the river was sufticient in vol 
ume to enable human skill to secure a flow through the ditch. 

4th. That the defendants had invested large sums of 
money in the ditch and were most to be benefited by keeping it in 
repair, and were always ready, able and anxious to do so, if it had 
been possible to secure sufficient water. 

5th. That other ditches were taken out from the river above this 
one by individuals and entered companies, with charters junior to 
that of defendants, which consumed the water and contributed to 
render this ditch worthless. 

6th. That these things were unforeseen by defendants, and oc- 
curred through no fault of theirs, and that they are the only persons 
damaged thereby —in the sum of $15,000. 

V erdict in favor of the plaintiff for the sum of $9,000. 


Houston Bros., with L. C. Grothaus, for appellant, on their proposi- 
tion that the court should have sustained their demurrer, cited: 
Orig. Pet. and Bond, Trans., pp. 1-3 and 8-17; Gen’l Laws 1875, 
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pp. 77-8; Wooters v. Smith, 56 Tex., 206 e¢ seg.; Johnson v. Erskine, 
9 Tex., 10; Sullivan v. Alexander, 19 Johns., 234; Smith ». Allen, 
21 Am. Dec., 33. 

That the bond was not a statutory bond, they cited: Act of Aug, 
21, 1876, Gen. Laws 1876, p. 254, secs. 5, 6. 

That the bond was not a common law bond and was void, they 
cited: Wooters v. Smith, swpra; Johnson v. Erskine, supra; Holmes 
w. State, 44 Tex., 633; Hanks v. Horton, 5 Tex., 104, 105; Benedict 
vw. Bray, 2 Cal., 251; 1 Wait’s Ac. & Def., p. 683; Thompson », 
Lockwood, 15 Johns., 256; Lansing v. Fleet, 2 Johns. Cas., 2; Smith 
v. Allen, 21 Am. Dec., 33; Sullivan v. Alexander, 19 Johns., 234, 

“ An officer in the discharge of his official duties who denies a 
legal right, even though the same be but a right given by statute, 
unless the party seeking the same will do more than the law 
requires, is a coercer and oppressor, through whose contracts no one 
ought to be permitted to claim rights.” Justice Stayton in Wooters 
v. Smith, supra. 

That the act of ‘March 10,1875, constituted the contract between 
the state and the defendant corporation, and could not be changed 
or made more onerous, either by the governor or the legislature, 
so as to affect the rights acquired thereunder by the defendant cor. 
poration: Wade on Retroactive Laws, pp. 53 and 106; Const., see. 
16, art. 1. 

That the bond was not a voluntary bond, and the penalty, $9,000, 
was an arbitrary amount fixed by the governor, and cannot be con- 
strued as agreed or stipulated damages: Gen. Laws 1875, pp. T7-8; 
Orig. Pet. and Bond, supra. 


Templeton, Attorney-General, for the state, filed a printed argu- 
ment. 


John D. Morrison and L. D. Murphy, also for appellee, on their 
proposition that the bond, though not statutory, was good, cited: 
Thompson v. Buckhannon, 2 J. J. Marsh., 416; United States v. Brad- 
ley, 10 Pet., 361; Parker v. The State, 4 Ga., 329; Archer v. Hart, 5 
Fla., 234: Alexander wv. Silbernagel, 27 La., 557; Wolf v. McClure, 
79 Ill., 564; Clewsen v. Shaw, 30 Am. Dec., 338; Notes to Simpson 
v. Harris, 14 Am. Dec., 103, 104 and 105; United States v. Tingey, 
5 Pet., 127. 


Wiuur, Carer Justice.— The important question in this case 
arises upon the action of the court below overruling the demurrer 
to appellee’s petition. 
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Whether this ruling was correct or not depends upon whether the 
bond, which was the foundation of this suit, was a void ora valid 
instrument. 

It was alleged to have been taken under an act of the legislature 
approved March 10, 1875, entitled “ An act to encourage the con- 
struction of canals and ditches for navigation and irrigation.” 

The third section of that act provides substantially as follows: 
That whenever any corporation or company shall have constructed, 
as required in the act, a section of three miles or more of canal, ap- 
plication may be made to the governor to have the same examined, 
whose duty it shall be to direct the state engineer, or to appoint 
some competent person, to examine and classify the same, and re- 
port under oath thereon. If the governor shall be satisfied that the 
work has been done in compliance with the act, he shall certify the 
same to the commissioner of the general land office. Whereupon 
the commissioner shall issue to the company or corporation the 
number of land certificates it may be entitled to by the classifica- 
tion of the canal. The section of the act from which the above is 
taken contains a proviso to this effect: that such company or corpo- 
ration, before they shall be entitled to receive any benefit from the 
state under the act, shall satisfy the governor by such proof as he 
may require that they have constructed such canal or ditch in good 
faith, in order to carry out and accomplish the objects of the act, 
and that said corporation or company have the ability and do intend 
to keep said canal or ditch in full repair and efficiency, for the pur- 
poses of the act, for the period of ten years after it is fully com- 
pleted; and if the said company do not by such proofs as the gov- 
ernor may require, so satisfy him, they shall not receive any benefit 
under the act. 

It appears from the petition that the canal had been constructed 
and inspected in accordance with the act for the distance of twelve 
miles and five hundred and thirty-eight feet, and that upon the re- 
port of the inspector to that effect, certificates for seventy-two and 
a third sections of land were issued and delivered to the appellant 
company. The petition then alleges that before the issuance of said 
certificates the company was required by the governor to give bond 
in the sum of $9,000, under the provisions of the proviso above set 
out, conditioned that the company would keep the ditch in proper 
repair, so that the water would flow freely through its entire length, 
and irrigate the land along the ditch, that the flow of water was 
capable of irrigating, for the term of ten years from the completion 
of said ditch. The bond also recites that it was required by the 
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governor to satisfy him that the company had the ability and in 
tended to keep the ditch in full repair and efficiency for the period 
of ten years under the provisions of the said act. 

It is clear from these allegations, and from the instrument itself 
made part of the petition, that the bond was required as a prereq- 
uisite to the issuance of the certificates to the company. It wag 
given to satisfy the governor of facts as to which he was to have 
proof before the company obtained such a benefit, and was required 
by him as such proof or in lieu of it. To reguire, as used in the 
statute and the petition, is to demand or exact; which words imply 
the use of the power that one party has over another to compel the 
latter to do something which he would not do but for the ability of 
the former to enforce his demands. The proof mentioned in the 
act the governor has the power imperatively to demand, before 
allowing the certificates to issue; and as in this instance he did de- 
mand in lieu of the proof, or as a substitute for it, the execution of 
the bond, he exacted the performance of that act as a condition 
precedent without which the land 
company. 

The bond sued on is not in terms prescribed by the statute, nor 
was it made the duty of the executive to take an obligation of any 
character from the company constructing the ditch. It is con 
tended, however, that the governor had authority to demand it as 
proof satisfactory to himself that the company had the ability, and 
intended to keep the canal in repair for ten years. It may be ad- 
mitted that the governor is allowed by the act unlimited discretion 
as to the proof he may require, but still it must be proof in the 
proper sense of that term —this, and nothing more. Proof or sat- 
isfactory evidence, in the legal sense of the term, is that which 
ordinarily convinces and satisfies the mind of the existence or non- 
existence of a fact. It is ordinarily applied to present or past facts, 
as no one can testify positively what will happen in the future. 
However, the law sometimes requires an oath and a bond to secure 
the faithful performance of official duties. The former of these 
might, perhaps, be construed as sufficient statutory proof that these 
duties would be properly performed; the latter is not taken for that 
purpose, but to indemnify against loss arising from their non 
performance. 

Conceding to the governor the most unlimited discretion as to 
what manner of proof he should exact as to the ability and inten 
tion of the company to keep the ditch in repair, he was not author 
ized to procure indemnity for the state in case this duty was nob 
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| performed by the company. The facts about which he was to be 
satisfied were of the present time, the existing ability and intentions 
i of the company, and not what would be their ability in the futare, 
Re or their conduct in reference to the canal already constructed. 
These facts were not necessarily proved by the execution of the 
bond. The company may have had neither ability nor intention to 
keep the canal in repair, and yet have been able and willing to give 
the bond. On the other hand, it might, at the date of the bond, 
have had the greatest ability and the best of intentions towards re- 
pairing the canal, and yet, before the expiration of ten years, have 
become financially bankrupt and unable to perform this duty. If 
the bond satisfied the executive as to the existence of the proper 
facts at the date of its execution, it also went further and furnished 
the state indemnity in case he was mistaken. This he had no right 
to require; it was something for which the statute made no provis- 
ion. It relieved the governor from doing the very thing which the 
law said he should do, viz.: obtain satisfactory evidence of certain 
facts; and substituted in lieu of it a bond to pay so much money 
if certain other facts did not occur in the future. 

It is an onerous condition to require the execution of a bond asa 
condition precedent to the enjoyment of a benefit conferred by stat- 
ute. If a bond is to be given in such cases the statute never fails 
to require it in terms or by necessary intendment, unless where it 
may be demanded under some law already in existence. 

The legislature of 1876, seeing that no bond had been required in 
the act of 1875, above cited, supplied the omission by requiring one 
to be given and filed in the general land office before the certiffcates 
could be issued. It retained the same requirement as to proof to be 
furnished to the governor as the previous statute contained. Thus 
the new statute required proof of ability and intention, and also a 
bond of indemnity in case the canals constructed under it were not 
kept in repair. This furnished legislative construction in accordance 
with our own views of the provision of the third section of the act 
of 1875. The present bond was taken after the act of 1876 went 
: into effect, but is governed by the provisions of the act of 1875. 
The amount for which it was given was evidently reached by esti- 
mating the certificates at the value placed upon them by the act of 
1876. But that act was not binding upon the governor in taking 
the present bond. If he could exact one amount of bond he could 
another, and thus deprive the company of all benefit under the act, 
no matter what proof they might furnish of their ability and intent 
to keep the canal in proper repair. 


ON BO a aT a a 


— 


eae 





cette Nt 












Leona I, M. anv C. Co. v. Roserrs. 





(Tyler Term; 





Opinion of the court. 





Our conclusion is that the governor was not authorized to require 
a bond of the appellant company, and hence, that the one upon 
which this suit is based cannot be sustained as a statutory obligation, 

It necessarily follows that the instrament cannot be sustained ag 
one purporting to be given under a statute, but containing condi. - 
tions more onerous than those prescribed by the statute itself. Suck 
obligations have been upheld in many courts to the extent of the 
stat ad col nditions, tl 10ugh declared void as to those not prescribed 
by the legislature. 

But here no bond whatever was required by the act of 1875 and 
that question is removed from the case. 

If the present bond can be sustained it must be as a common law 
obligation, and to be valid as such it must have been voluntarily 
executed. “The general rule is that a bond, whether required by 
statute or not, is good at common law if entered into voluntarily, 
and for a valid consideration, and if not repugnant to the letter or 
policy of the law.” Thompson v. Buckhannon, 2 J. J. Marsh., 416, 
All persons of proper age and discretion may make such contracts, 
and they will be binding although one of the parties was the su. 
perior of the other in authority , provided they stood upon equal 
terms in making the contract. But if the bond is exacted colore 
officii, or as the condition to some act or proceeding to which the 
party would be entitled without giving the bond, it will be void for 
duress. Germond v. P eo} le, 1 Hill (N. Y.), 343; Perry . nsley, : 
14 B. Mon., 474; pene 3 ». Guillot, 10 La. Ann., 12 ot: U nited 
States v. Tingey, 5 Pet., 115; United States v. Bradley, 10 Pet., 361. 

Such is the result of all the decisions bearing upon this question, 
and the principle derived from them is decisive of this appeal. 
Eichoff ». Tidball, 61 Tex., 421; Wooters v. Smith, 56 Tex., 199; 
Dignan v. Shields, 51 Tex., 322; Alexander v. Silbernagel, 27 La. 
Ann., 557; Harris v. Simpson, 4 Litt., 165; Churchill v. Perkins, 
5 Mass., 541; Hawes v. Marchant, 1 Curt., 140, and the authorities 
already cited. 

The appellant. company became entitled to the land certificates 
upon the performance of conditions into which the execution of a 
bond did not enter. Under color of office, and as a necessary pre 
requisite to their securing the certificates, they were required. by 
the governor to execute the bond we have -been considering. The 
instrument was made under duress and without lawful authority, 
and was void, as appears from the face of the petition, and the de 
murrer should have been sustained. Had the demurrer been sus 
tained below the plaintiff would have been allowed to amend his 
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pleadings so as to allege, if possible, that the bond was not required 
as a prerequisite to the issuance of the certificates. The appellee is 
entitled to the same privilege upon our decision that the demurrer 
should have been sustained. » or the purpose, therefore, of allow- 
ing the appellee to so amend his pleadings, if he can do so con- 
sistently with facts, as to allege that the bond was not required as 
a condition precedent to the delivery of the certificates, but that it 
was voluntarily executed and tendered by the appellant company, 
the judgment will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered December 9, 1884.] 





W. O. Jonnson, Guarprayn, v. F. B. Bryan er At. 
(Case No. 1743.) 


1, Vor pEED.— Where the certificate to the deed from a feme covert shows that 
it was not acknowledged according to statute, such deed is invalid. 

. EstopPpEL.— To estop a feme covert or her heirs from asserting right to land, 
she must be guilty of some positive fraud, or of some act of concealment 
or suppression which in law would be equivalent thereto. 

8. SamE.— A plea, by way of estoppel, that the feme covert received the pur- 
chase money, used it in improving her separate property, and had acqui- 
esced in the sale by permitting her vendees to improve the land, does not 
present such facts as would preclude her heirs from asserting title to the 
land. 


rn 


4, CAVEAT EMPTOR.— The law presumes that he who deals with a person under 
disability, and knowing that fact, intends to incur the consequences of his 
acts. 

5. CASES CITED.— Langton v. Marshall, 59 Tex., 296; Johnson v. Taylor, 60 Tex., 
869; Fitzgerald v. Turner, 43 Tex., 79; Berry v. Donley, 26 Tex., 745; Cra- 
vens v. Booth, 8 Tex., 249; Coal Co. v. Pasco, 79 Ill., 170, quoted and approved. 

6. TRESPASS TO TRY TITLE.— Any suit whose object is to recover title to land, 
whether upon legal or equitable ground, is an action of trespass to try title. 

7. CLAIM FOR IMPROVEMENTS.— A deed of a feme covert which is invalid by 
reason of non-compliance with the statute may serve as a basis of a claim 
for improvements made in good faith, Elam v. Parkhill, 60 Tex., 582, cited. 


Arreat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

Appellants and others, as the heirs of Amanda McDonald, de- 
ceased, brought this suit to recover an undivided interest in land 
described in the petition; asserting that Mrs. McDonald, during her 
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life and while under coverture, made a pretended deed to Bryan for 
the interest sought to be recovered, which was void, as the acknowl. 
ment thereof was not in compliance with the statute. They also 
asked that the deed be canceled, and also for partition. The orig. 
inal petition was filed April 24, 1882, and the amended petition 
December 5, 1882. 

Appellees answered by general and special exception, not guilty, 
and specially that appellants were estopped because Mrs. McDonald 
received the purchase money for the land, and used the same in 
making improvements on her separate property; that she had 
acquiesced in the sale, and stood by and without objection permitted 
them to purchase and improve the land. They also suggested im- 
provements in good faith under the statute. 

Trial without a jury, and judgment rendered in favor of appellees 
for costs, etc. 

As a basis for the judgment, the court below held that appellants 
were estopped as asserted in the answer. And that was the main 
question in the case. 

The court found that this was not an action of trespass to try 
title, but an equitable suit to remove cloud from title; that the pur- 
chase money was paid to Mrs. McDonald, and was expended in 
improving her homestead, which was her separate property, and 
which her heirs had inherited from her and still owned, and that, 
therefore, they could not recover the land without refunding the pur- 
chase money with interest. 


H. P. Teague, for appellants, cited, on estoppel: Berry v. Donley, 
26 Tex., 737; Cross v. Everts, 28 Tex., 523; Baily ». Trammell, 27 
Tex., 328; Fitzgerald v. Turner, 43 Tex., 79; Bigelow on Estop. 
(2d ed.), 443. 


Manion & Adams, for appellees, cited: Hatch v. De La Garza, 7 
Tex., 63; Herndon »w. Rice, 21 Tex., 455; Teas v. McDonald, 13 Tex., 
349; Brown v. Lane, 19 Tex., 203; Johnson v. Taylor, 60 Tex., 360; 
Leading Cases in Equity (White & Tudor), vol. 1, part 2, pp. 332- 
335; Story’s Equity Jurisprudence, vol. 2, sec. 707. 


Warts, J. Com. App.— That Mrs. McDonald’s deed to F. B. Bryan 
is invalid admits of no question; both the certificate and the evi- 
dence of the officer before whom the purported acknowledgment 
was taken unmistakably show that he did not explain the deed to 
her as prescribed by the statute. Langton v. Marshall, 59 Tex., 296; 
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Johnson v. Taylor, 60 Tex., 369; Fitzgerald v. Turner, 43 Tex., 79; 
Berry v. Donley, 26 Tex., 745. 

To that extent the court below entertained the correct view re- 
specting the effect of that instrument. But it was successfully as- 
serted in that court that Mrs. McDonald by her acts had estopped 
both herself, and after her death her heirs also, from setting up title 
to the Mand in controversy. 

Under what circumstances a married woman will be divested of 
her rights in real estate, by and through the operation of the doc- 
trine of estoppel, the courts in this county are not fully agreed. 

In Coal Co. v. Pasco, 79 Ill, 170, the court said that “a married 
woman attempting to sell her real estate without authority is not 
estopped afterwards to assert her title because she received the value 
of the land as purchase money. Norcanacourt of equity hold that 
a married woman who so acts, without suppressing material facts, 
and has made no false representations to induce the purchase, is 
guilty of such a fraud as will estop her from asserting her title, not- 
withstanding her void deed.” 

In this state as early as 1852 it was held that the voluntary acts 
and representations of a married woman, made to deceive, and which 
do deceive, others to their prejudice will be binding upon her. Cra- 
vens v. Booth, 8 Tex., 249. 

In Berry v. Donley, supra, it was said: “If the defendants, and 
those under whom they claim, were deceived or mistaken as to their 
title, it was through their own negligence or folly. That she, in 
fact, understood the character of the instruments signed by her, and 
was not induced to sign them by the influence of her husband; that 
she was not under his control, but was, rather than her husband, 
‘the business manager and trader in their marital partnership;’ 
that for a long time she continued satisfied with her conveyances; 
or the distance from the proper officers and the carelessness of parties, 
cannot surely be supposed sufficient to render instruments not ex- 
ecuted as required by law effectual to pass the title of married 
women. Nor does the fact that the consideration for the land 
claimed was used for the supprt of the wife and her family strengthen 
the case. If, for such reasons as these, the court could divest the title 
of a feme covert, its discretion and the opinion of the jury as to the 
facts would be virtually substituted in lieu of the provisions of the 
statute regulating such conveyances.” 

Fitzgerald v. Turner, 43 Tex., 82, was where the father of the 
plaintiff sold the land to defendant’s vendor for a negro, at the re- 


quest of the mother and for her benefit; and she had the use of the 
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negro during her life; that she afterwards expressed herself satis. 
fied with the trade, and did not object to improvements being made 
by the purchasers; and the negro lived with and served the mother 
during her life, and the heirs after her death. In an action by the 
heirs of the mother to recover the land, it was held that these facets 
constituted no defense, either legal or equitable, to the plaintiffs 
action. ; 

Chief Justice Roberts there said: “ Thus it has been held by an 
unbroken chain of decisions of this court, with the exception of the 
case of Clayton’s Adm’r v. Frazier, 33 Tex., 99, if that shall be re. 
garded as an exception, that to pass the title of a married woman ; 
in the sale of her real property it must be done in the mode pre. 
scribed by the statute — by deed and privy examination; and that 
when it is not so done, she, or those claiming through or under her, 
may recover it by suit, unless estopped by some representations or 
acts on her part relied and acted on, so as to operate as a fraud upon 
the opposite party in the event of such recovery.” 

From a review of the adjudicated cases the true rule seems to be 
this: To estop a married woman from asserting her rights to land, it 
is essential that she should be guilty of some positive act of fraud, 
or else of some act of concealment or suppression which in law 
would be equivalent thereto. For all who deal with a married 
woman directly, or deal in any matter affecting her rights, are 
chargeable with a knowledge of her disability, and that she canonly 4 
convey land in the manner prescribed by the statute. 

As said by the court in Coal Co. v. Pasco, supra: “The law pre 
sumes that one dealing with a person under disability, and knowing 
the fact, intends to incur the consequence of his acts; and equity 
will not relieve him against them or otherwise afford relief.” 

The conclusion of the court below, that this was not a suit of tres- 
pass to try title, is unwarranted. The real object of the suit was 
the recovery of the land. True, appellants incidentally sought to re- 
move a supposed cloud from their title, cast upon it by the void deed 
of Mrs. McDonald. Appellants could not be defeated in their right J 
to recover the land upon the fiction that it was a suit in equity. \ 

The facts averred in the answer and found by the court donot | 
constitute an estoppel. Mrs. McDonald was guilty of no positive 
act of fraud, nor did she conceal or suppress anything when she was 
called upon to disclose it. As was truly said in U. 8S. Bank ». Lee, 
13 Pet., 118, “ All we need say is, that a court of chancery cannot 
hold her responsible because of her silence.” 

It is now well settled in this state that, notwithstanding the deed 
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of a married woman may be invalid, and would convey no title by 
reason of a non-compliance with the statute, nevertheless such a 
deed may serve as a basis fora claim for the value of improvements 
, made in good faith. Hill v. Spear, 48 Tex., 583; Baker ». Comp- 
‘ton, not reported; Elam v. Parkhill, 60 Tex., 5382; Dorn v. Dunham, 
24 Tex., 367. 
q Appellants are only claiming an undivided interest in the land; 
hence the question as to the value of improvements to be allowed. 
appellees can only be determined after partition; until then they have 
lost none of their improvements. Equity dictates that the partition 
i should be so made as to give to each party his improvements if it 
can be done without injury to the other part owners. Yancy ». 
Batte, 48 Tex., 46. 

Our conclusion is that the judgment ought to be reversed and the 
cause remanded for further proceedings in accordance with the indi- 
cations contained herein. 

REVERSED AND REMANDED. 
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[Opinion adopted December 12, 1884.] 





Houston & Tex. Centr. R’y Co. v. Frank Conran. 
F (Case No. 1589. 


1, DAMAGES.— Persons who engage in any employment assume the risks neces- 
4 sary to that employment, and when aware of the dangers connected with it 
they voluntarily use implements which they know, or, by the exercise of the 
knowledge they possess, might know, are not so well adapted to their busi- 
ness as other implements, they cannot recover damages for injuries result- 
ing therefrom, which might have been avoided by the use of that ordinary 
care which it is the duty of every one to use. 











ie 

‘ 2. SAME.— Such is particularly the case when the work in which the injured 
A party was engaged was not such as wag contemplated by his employer to be 
: performed in the manner done by him. 

i 

: . , : 

4 Error from Limestone. Tried below before the Hon. L. Bradley. 
Frank Conrad brought this suit for damages resulting from the 
4 loss of his left eye. He charged “ that he was in the employ of the 
Pa company, and in the line of his employment, engaged in striking a 


chisel with a spike maul, in the act of cutting railroad iron in two, 


That a piece or sliver from the head of the cold chisel flew off and 
put his eye out.” 

















































628 H. & T. C. R’y Co. v. Conran. [Tyler Term, 





a 
Opinion of the court. 





on 






He alleged that “ the spike maul that he was using to strike the 
cold chisel was an improper instrument furnished by the company 
for that purpose. That it should have been a sledge hammer with 
a broader face.” : 

There was a verdict and judgment for Conrad for $1,000. : 


Geo. Goldthwaite, for plaintiff in error, cited: G., H. & LR, 
R. Co. v. Lempe, 1 Tex. L. Rep., 890; G., H. & H. R&R. R. Co, », 
Drew, 1 Tex. L. Rep., 925; H. & T. C. Kh. Kt. Co. v. McNamara, 
1 Tex. L. Rep., 945; T. & N. O. BR. BR. Co. v. Robinson, lately de 
cided at Galveston. 


No briefs on file for defendant in error. 


Srayton, Assoctatr Justicr.— It appears in this case that the ap- 
pellee was injured by a small piece of a cold chisel,on which he was 
striking with a spike maul, flying off and striking him in the eye, 

It does not appear that the cold chisel was defective in make, 
material or temper, but it does appear that even with a proper cold 
chisel small parts will frequently break and fly off. 

The appellee was a blacksmith and accustomed to the use of a cold 
chisel, and hence as likely, if not more so, than other employees of 
the appellant to know the danger resulting from the use of a cold 
chisel in the manner in which it was used. 

It is urged that the hammer which he was using was not as suita- 
ble for the purpose for which it was used as would have been one 
with a broader face. This may be true, but the facts in proof for- 
bid the belief that he was ignorant of that fact. 

He stated that he was a blacksmith, having served an apprentice 
ship of three years in Europe, and his own witness stated that “A 
blacksmith who had served as apprentice three years should know 
on looking at a spike maul that it was not a proper instrument to use 
in striking a chisel. Splinters frequently fly from the head of a 
chisel.” The appellee himself stated that “the heads of all chisels 
batter; pieces often fly off of the head of a cold chisel.” 

Persons who engage in a given employment assume the risks 
necessarily incident to that employment, and they cannot shut their 
eyes to dangers which are apparent, and voluntarily use implements 
which they know, or by the exercise of the knowledge which they 
have, might know, are not so well adapted to the business in which 
they are engaged as some other instrument might be, and whenin~ @ 
jury therefrom results, seek and recover damage for injuries which 
inight have been by them avoided by the exercise of that ordinary 
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care which it is the duty of every one to use. 59 Tex., 19; 59 Tex., 
10: 59 Tex., 255. The record in this case forbids the conclusion that 
the appellee did not voluntarily assume the risk of injury from the 
tools used, and this with a knowledge of their character more ample 
and accurate than would be that of one who in the course of his 
business had not acquired a knowledge of the use of such tools. 

It is further rendered probable that the cutting of bars of rail- 
road iron, cold and away from a shop, was not contemplated by the 
railway company. A witness for the appellee, who had worked in 
railroad shops for about twenty years, made the following state 
ment: 

“Am a blacksmith; have been so since ’49; worked at black- 
smithing for railroads about twenty years; served as foreman in the 
Memphis & Charleston Railroad and other railroads, and, in 1867, 
in the Texas Central Railroad shops; when I worked at that busi- 
ness we never used to cut bar iron cold; always cut it in the shops 
hot; never in my life had a bar of railroad iron cut off cold, away 
from the shops; always sent out short pieces of the length required. 
I have seen it done, however.” 

If this be the usual course, and the manner expected that em- 
ployees will pursue, then ‘the act of the appellee and the person . 
with whom he was working was improper, and they were guilty of 
negligence if they knowingly pursued a more dangerous course un- 
necessarily. In doing the work in which they were engaged at the 
time the injury occurred, the appellee and the person who was work- 
ing with him were fellow-servants. 

We are of the opinion that the court below erred in refusing to 
grant a new trial, and for that reason the judgment is reversed and 
the cause remanded. 

XEVERSED AND REMANDED. 


[Opinion delivered December 12, 1884.] 


Chief Justice Witute did not sit in this case. 
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Western U. T. Co. v. Tue Strate or Texas. 


(Case No. 1619.) 


os 


. CONSTRUCTION OF STATUTES — CONSTITUTIONAL ‘LAW.—If part of a statute 
be violative of the state or the United States constitution, and another part 
thereof, which is constitutional, be separate and distinct from the part 
which is void, the latter will be operative and in force. 

. SAME.— When the several parts of the statute are so blended and dependent, 
one upon the other, that it cannot be presumed the state would have passed 
any portion thereof without intending that all should be enforced, anda 
part is unconstitutional, then the entire statute will be disregarded. 

8. ASSESSMENT OF TAXES.— An assessment of taxes may be properly made ong 
company under the sworn statement of its chief manager, when so re 
quired to be made by statute. 

4, STATUTE CONSTRUED — TAXES — CONSTITUTIONAL LAW.— Where the statute 

required a statement to be made by the chief manager of a telegraph com- 

pany of the entire number of the full-rate and half-rate messages of the com- 

pany, and that thus the amount of taxes due should be ascertained, and a 

tax upon certain of the messages was held unconstitutional, but the law 

contained no direction requiring a discrimination in the report between the 
messages that could be legally taxed and those that could not, the entire law 
was inoperative and void. 


a 


Appeat from Travis. Tried below before the Hon. A. S. Walker. 


Walton & Hill, for appellant, cited: 105 U.S., 460; Ze parte 
Towles, 48 Tex., 413, 442; Cooley on Const. Lim., p. 214, (*177); 
Clegg v. State, 42 Tex., 605, 611; Lockhart v. City of Houston, 45 
Tex., 317, 324; Cooley on Tax., pp. 200-202, and notes, 208, 250, 
260, 295, 541; Texas Bank. and Ins. Co. v. State, 42 Tex., 636, 637; 
Webber v. Reinhard, 73 Pa. St., 370; State vw. Hodges, 14 Rich, 
(S. C.), 256. 

That the tax was uncertain and could not be enforced, they cited: 
Lockhart v. City of Houston, 45 Tex., 324; Webber v. Reinhard, 73 
Pa. St., 375. 


J. D. Templeton, Attorney-General, and £. 7. Moore and D. W. 
Doom, for the state, cited: Whart. on Ev., secs. 440, 446, 508, 512, 
1290; Hardy vw. Merrill, 56 N. H., 241. 


Srayton, AssocratE Justicr.— The nature of this action and the 
several steps taken therein are thus correctly stated in brief for ap- 
pellant: 

“This suit was begun August 28, 1880, in the district court of 
Travis county, by the state of Texas, for the purpose of recovering 
from the Western Union Telegraph Company the taxes (one cenb 
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for each full-rate, and one-half cent for each less than full-rate 
message sent over appellant’s lines in Texas) fixed by article 4665 
of the Revised Statutes of Texas, for the quarters beginning Octo- 
ber 1, 1879, and ending June 30, 1880. 

“The company defended on the ground that some of the messages 
so sent and sought to be taxed were messages from points in Texas 


| to points in the United States and territories of the United States 
i outside of Texas, and relating to commerce between the states; and 


others were messages from and to the different department agencies 
and offices of the United States, and concerned the business and 
governmental affairs of the United States, and that the law creating 
said tax was void under the constitution and laws of the United 
States and the constitution of Texas. 

“The court held the tax valid, and rendered judgment against 
the company March 10, 1881, for the tax on the entire number of 
a messages sent, and for the interest from January 1, after the dates 
at which the taxes should, by the statute, have been paid. The 
company appealed from that judgment to this court, where, at the 
Austin term, 1881 (W. U. Tel. Co. v. State, 55 Tex., 314), the judg- 
ment of the district court of Travis county was affirmed as to the 
validity of the tax, but reversed as to the interest allowed. The 
company then took the case, by writ of error, to the supreme court 
of the United States, where (W. U. Tel. Co. v. State of Texas, 105 
U. S., 460) the judgment of the supreme court of Texas was re- 
versed and the cause remanded, the statute of Texas (R. S., art. 
4665) under which the tax was sought to be recovered being held 
void in so far as the same applied to or was sought to be enforced 
against interstate and governmental messages; the question as to 
whether the statute remained enforceable as against other messages 
being relegated to the courts of Texas. The case having been in 
turn remanded to the district court of ‘Travis county, the state, by 
supplemental petition, set up that not more than a stated per cent. 
of the whole number of messages sent during said quarters were 
governmental messages, and that of the remainder about a stated 
per cent. were sent from points to points wholly in Texas, and asked 
judgment for the tax on the messages other than government mes 
a sages sent from point to point in Texas. 

a “The defendant filed demurrers and general denial. The case 

was tried before the court without a jury, 1883, and judgment ren- 
dered for the tax according to the Revised Statutes, art. 4665, on the 
number of messages estimated by the court from the evidence —to 
have been sent during the time sued for — wholly within Texas, and 
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not governmental messages. Amount of tax adjudged, $1,196.89, 
The defendant again appealed, and brings the case up for revision. 

“The court below filed findings of fact and conclusions of lay, 
The record also contained a statement of facts.” 


FINDINGS OF FACT. 


“The defendant was an incorporated and chartered telegraph 
company, doing business in the state of Texas from the Ist day of 
October, 1879, continuously, to the 1st day of July, 1880, during 
said term sending and receiving telegraphic dispatches as a business, 
Its lines extended along the railros .ds of Texas and into and through 
* all the states of the Union, and to Washington City, D. CO. 

“That during the months of October, November and Decem- 
Mi 1879, said company sent sixty-nine thousand five hundred and 
ninety-three full-rate messages, and forty-five thousand six hundred 
and forty-six half-rate messages in the state, and that during the 
months of January, February, March, April, May and June, 1880, 
it sent ninety-nine thousand four hundred and eighty-three full-rate 
and fifty-three thousand seven hundred and sixty-two half-rate mes- 
sages. 

“ That said company has an officer and resident agent or em- 
ployee, residing and on duty in his employ, for defendant, in Travis 
county, Texas. 

“That the defendant is chargeable for $2,197.80 taxes under 
art. 4665, Revised Statutes, as occupation taxes, for and during the 
time from October 1, 1879, to July 1, 1880. 

. “It also appeared from the testimony that the “number of 
a above stated included all messages sent from Western 
Union Telegraph offices within Texas, to all other points in the 
United States, both within and out of the state of Texas; also mes- 
sages sent from the government officers, agents of the United States 
in Texas, to other officers, agents or departments of the said United 
States government; also all messages sent over Western Union line 
from points in Texas relative to commerce between Texas and 
other states of the Union during the time stated. A large propor- 
tion of the messages sent belong to the classes here enumerated. 

“The defendant company has about one hundred and twenty- 
five offices in Texas. The number of messages sent without the 


state was not shown, nor the amount sent by the United States gov- 
ernment, its agents or employees, nor those relating to commerce 


during the time. 
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”. “The court also certified the following additional facts to those 
found on former trial: 

(1) “That ninety-nine thousand seven hundred and fifty-four full- 
rate and forty-two thousand five bundred and ninety-one half-rate 
messages were sent (to points within the state of Texas) by defend- 
ant from October 1, 1879, to July 1, 1880, and that during said 
time one thousand six hundred and seven United States government 
messages were sent. These last estimated as proportionally divided 
between the whole and half-rate messages. 

(2) “Estimating the tax upon this basis at the rate fixed by the 
statute, there is found due as follows: 





IIRL, «5 on cA.o00 cchandnegschosvseknd san des rabadin Oeeecee $997 54 

ee PR SMIAINE wo oss Se Ree dbe ls ot Cudbibhacdves Gecbephaehaaeeha 212 95 
$1,210 49 

Deduct on United States government work..............eeseee soet 13 67 
$1,196 82” 


On this finding of facts the court below entered judgment in favor 
of the state for $1,196.80. 

The act under which the tax is claimed in this case is as follows: 
“From every chartered telegraph company doing business within 
this state, there shall be collected one cent for every full-rate mes- 
sage, and one-half that for every message less than a full-rate mes- 
sage sent, this tax to be paid quarterly to the comptroller on the 
sworn statement of the chief manager of said company or companies, 
who shall keep a record of such messages, and the receipt of the 
comptroller under seal shall be issued to said company or companies, 
certified copies of which shall be evidence of the payment of the 
state tax; provided, railroad messages for running their trains and 
for company use shall not be taxed; provided further, that nothing 
herein contained shall authorize the levy or collection of any county 
or municipal tax upon any such chartered company for messages 
sent.” 

It is urged that as this law has been held unconstitutional in so far 
as it applies to messages sent beyond the state, and as to messages 
sent in the transaction of the business of the general government, 
it ceases to be operative as a tax law for any purpose; for the reason 
that, as it now stands, it does not provide a mode for the assessment 
or ascertainment of the amount of tax which may legally be subject 
to its provisions. 

It does not necessarily follow, because a statute is void in part 
that it is void in toto; for some of its provisions, not liable to any 
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constitutional objection, may be separate and distinct from the parts 
which are void, and so complete within themselves, and so cl arly 
evidencing the legislative intention in reference to the subjects to 
which they relate that they may stand without reference to the parts 
which are void. 

The rule is thus well stated: “ When, therefore, a part of a statute 
is unconstitutional, that fact does not authorize the courts to declare 
the remainder void also, unless all the provisions are connected in 
subject-matter, dependent on each other, operating together for the 
Same purpose, or otherwise so connected together in meaning that 
it cannot be presumed the legislature would have passed the one 
Without the other. The constitutional and unconstitutional pro- 
visions may even be contained in the same section, and yet be per. 
fectly distinct and separable, so that the first may stand though the 
last fall. The point is not whether they are contained in the same 
section, for the distribution into sections is purely artificial; but 
whether they are essentially and inseparably connected in substance, 
If, when the unconstitutional portion is stricken out, that which re 
mains is complete in itself, and capable of being executed in accord- 
ance with the apparent legislative intent, wholly independent of 
that which was rejected, it must stand.” Cooley’s Con. Lim., 215, 

Tested by this rule, how does the statute in question stand, shorn 
of application to a// classes of messages which may be sent by tele- 
graph companies? 

The purpose of the act was to impose a tax upon telegraph com- 
panies in amount to be determined by the entire number of mes- 
sages which the particular company, sought in the given case to be 
charged, had transmitted; and to make the accomplishment of this 
purpose practicable, to provide a means by which the entire amount 
of taxable business done might be ascertained. In other words, to 
impose the tax, and at the same time provide the manner in which 
its amount, in a given case, could be ascertained; and it cannot be 
presumed that the legislature would have imposed the tax, it not 
being a specific tax on the occupation, without having at the same 
time provided a means for ascertaining with certainty the sum to be 
paid, otherwise than by an action at law; for to leave the amount 
to be paid to be ascertained by an action at law would be utterly 
subversive of all the recognized rules applicable to taxation. 

“ When taxes have been properly decided upon, an assessment may 
become an indispensable proceeding in the establishment of any in- 
dividual charge against either person or property. ‘This is always 
requisite when the taxes are to be levied in proportion to an est 
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mate, either of values, or benefits, or the results of business.” 
Cooley on Taxation, 258. 

In the case under consideration, the amount to be paid was to be 
determined by the sworn statement of the chief manager of a com- 
pany of the entire number of full-rate and less than full-rate mes- 
sages sent within the given time. This we deem a reasonable and 
proper method of determining the sum to be paid; a method of 
which no company could complain; and it is probably true, if a 
company had failed to cause the proper report of business done to 
be made, that the state would not be powerless to have it ascer- 
tained and enforce its payment. 

It was, then, the intention of the state that the amount of tax 
to be paid should be ascertained in the manner provided by the act, 
and it cannot be presumed that it was the intention to impose the 
tax and have its amount, in a given case, ascertained in some other 
way, when there had been no failure on the part of the person to 
be taxed to do all that the law required him to do; to have it ascer- 
tained in a manner necessarily oppressive, vexatious to the tax- 
payer, and unknown to the rules regulating taxation where there 
has been no default in the tax-payer. 

It has been determined that certain classes of messages which 
were embraced in the act under consideration cannot be legally 
taxed by the state; and these are, as the law required them to be, 
embraced in the reports made; but the one class is not, and it seems 
cannot now, be distinguished from the other, either in the report, or 
from the data kept by the appellant in its offices to enable it to 
make the report which the law required. Had the legislature under- 
stood that the classes of messages now found to be not subject to 
taxation could not be subjected to taxation, then no doubt the tax 
on such messages or business as may be taxed would not have been 
imposed, without providing a method by which the business subject 
to taxation could be ascertained. Nor canit be presumed, had the 
legislature well understood the limit of its taxing power in this 
class of cases, that it would have imposed the same rate of taxation 
upon its proper subject as was attempted to be imposed on the 
proper and improper subjects combined. 

It is of the utmost importance, for the protection of the tax-payer, 
that tax laws should be certain, both as to the thing taxed and as to 
the amount of the tax, and the manner for its ascertainment; that 
the tax-payer may have an opportunity, without the expense of liti- 
gation, to pay such taxes as he may owe; and a tax law which does 
not accomplish this purpose ought to be held invalid, whether this 
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results from an attempted exercise of power not possessed, through 
which the law becomes uncertain by both proper and improper sub- 
jects being combined and selected for taxation, or by the failure of 
the legislature for any other reason to furnish the rules by which 
taxes may be levied, assessed and collected. 

We are of the opinion that the different parts of the act under 
consideration are so intimately connected that the invalidity of a 
part of.the law renders the entire law invalid. This being true, it 
becomes unnecessary to consider the questions raised as to the 
admission of testimony, further than to say that the admission made 
by the counsel for the appellee, that it was impossible from any evi- 
dence now to be had, and so without any neglect of duty by the 
appellant, to show the actual number of messages sent which could 
be considered in ascertaining the amount of tax due if the law was 
valid in part, well illustrates the wisdom of the rule which requires 
the tax law to fix with certainty the thing to be taxed, the rate or 
amount of the tax, or the means for ascertaining the latter. 

As no action can be maintained on the law relied upon, the judg. 
ment of the court below will be reversed and the cause dismissed. 


REVERSED AND DISMISSED, 


[Opinion delivered December 12, 1884.]} 





Davin Wattiace & Co. v. Bogen & Bro. 
(Case No. 1745.) 


1. STATEMENT OF FACTS— JUDGMENT — CONCLUSIVENESS OF AS TO FACTS.— 
While recitals in a judgment of conclusions of facts deduced from the evi- 
dence,ordinarily will not supply the place of a statement of facts, yet where 
the recital is to the effect that the court found against the defendants upon 
a specific issue, wherein they claimed to be the owners of certain merchan- 
dise, such recital should be taken as concluding that issue. 

. SAME — EvIDENCE.— The doctrine declared in Cochran v. Kellum, 4 Tex., 120; 
Bond v. Mallow, 17 Tex., 636, and other cases, that in the absence of a state- 
ment of facts every legal intendment is in favor of the correctness of the 
judgment, and that in such case it will be presumed that the evidence was 
sufficient to authorize the finding, reaffirmed. 

8. Same.— The principle that a fact not alleged, though proved, cannot form the 
basis of a judgment, reaffirmed. Following Chrisman v. Miller, 15 Tex., 161, 
and other cases. 

4, ATTACHMENT — BANKRUPTCY.— Where plaintiffs had their attachment levied 

on property of a firm which was claimed by defend nts, the defense that 
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four months thereafter the firm was adjudged bankrupt, which dissolved 
the attachment proceedings, can only be set up by their assignee in bank- 
ruptcy. 

5. SAME.— Where the power of the state court over the attached property of one 
afterwards declared a bankrupt is subject to be impeached, it cannot be 
done except upon an intervention by the assignee in bankruptcy, stating the 
facts and making the proof necessary to terminate the jurisdiction. 


Error from Marion. Tried below before the Hon. B. F. Estes. 

Wallace & Co. sued out an attachment against Crittenden & Kib- 
bie, November 7, 1870, which was levied upon certain merchandise, 
Bogel & Bro. made claim, and presented their affidavit and claim 
bond. About sixty days thereafter Crittenden & Kibbie were ad- 
judged bankrupts by the United States court at Tyler. This case 
was continued from term to term, and was finally tried in January, 
1882, and judgment was rendered in favor of Bogel & Bro. 

Sufficient facts will be found stated in the opinion for a full under- 
standing of the case and the points decided. 


Geo. T. Todd, for plaintiff in error, cited: Elliott v. Booth, 44 
Tex., 180; Russell v. Chatham, 8 8. & M. (Miss.), 703; Gibson ». 
Gibson, 45 Miss., 703; Reed v. Bellington, 49 Miss., 223. 


Warts, J. Com. App.— This record contains neither a statement 
of facts nor bill of exceptions showing the evidence adduced upon 
the trial. Defendants in error, by their answer, tendered two issues: 
one, that the merchandise had been taken from their possession by 
the United States marshal and turned over to the assignee of the 
bankrupt estate of Crittenden & Kibbie, by order of the bankrupt 
court; the other, that defendants in error were the true owners of 
the merchandise. 

From the recitals in the judgment it appears that the court found 
against the defendants on the last issue, that is, the court found the 
merchandise subject to the attachment of plaintiffs in error. It is 
also recited in the judgment that the court found that defendants 
in error had been deprived of the possession of the merchandise by 
the marshal acting under the orders of the federal court. 

In the absence of a statement of facts every legal intendment is 
in favor of the correctness of the judgment. It will be presumed 
in such case that the evidence was sufficient to authorize the find- 
ing. Cochran v. Kellum, 4 Tex., 120; James v. Fulcrod, 5 Tex., 
512; Ward v. Townsend, 2 Tex., 581; Bond v. Mallow, 17 Tex., 636. 

In the case of Dewees v. Hudgeons, 1 Tex., 192, it was in effect 
held that when there is no statement of facts in the record, nothing 











Watrace & Co. v. Bogert & Bro. [Tyler Term, aay 





— 
Opinion of the court. 





————s 


is assignable as error of law which could have been legally given jn 
evidence at the trial; and, until the contrary be shown, the appellate 
court will presume that the evidence was suflicient to sustain the 
judgment. 

It is also settled that nothing can be presumed to have been proved 
which could not legally have been proved under the pleadings, 
Luckett v. Townsend, 3 Tex., 119. 

While recitals in the judgment of conclusions of fact deduced 
from the evidence will not supply the place of a statement of factg 
(Chrisman vw. Miller, 15 Tex., 161), still it seems to us that the recital 
in this judgment, to the effect that the court found against defend- 
ants in error upon that issue wherein they claimed to be the owners 
of the merchandise, should be taken as concluding that issue. 

That is, in view of this recital, the court will not presume that the 
evidence authorized a finding upon that issue in favor of defendants 
in error. No such presumption would be indulged against the 
record. 

Then, under the issues tendered by defendants in error, it would 
seem that no other facts than those tending to establish the other 
issue which the court found in favor of defendants in error could 
have been legally established. For, as was said in Hall v. Jackson, 
3 Tex., 305, and reiterated in Chrisman v. Miller, 15 Tex., 161, and 
very many subsequent cases, “ facts not alleged, though proved, can- 
not form the basis of a judgment.” 

The question then arises as to whether, admitting everything 
claimed by defendants in error and found by the court, as recited in 
the judgment, concerning the taking of the merchandise by the 
marshal, etc., it would constitute any defense to the suit. 

Plaintiffs in error had their attachment levied upon the merchan- 
dise as the property of Crittenden & Kibbie; defendants in error 
had interposed and filed their claimant’s bond and affidavit. Now 
the proposition is, that because Crittenden & Kibbie were adjudged 
bankrupts within four months from the date of the attachment, that 
therefore the attachment was dissolved, and the federal court had 
jurisdiction, ete. 

In Doe v. Childress, 21 Wall., 646, Justice Hunt, delivering the 
opinion of the court, said: “ When the power of a state court to 
proceed in a suit is subject to be impeached, it cannot be done 
except upon an intervention by the assignee, who shall state the 
facts and make the proof necessary to terminate such jurisdiction. 
This rule governs whether the four months’ principle is applicable or 
whether it is not applicable.” 
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That case involved the question as to the effect of a subsequent 
adjudication of bankruptcy after the state court had acquired juris- 
diction by attachment suit. And the court said the only way to 
divest such jurisdiction is for the assignee to intervene and show 
the facts. See, also, Elliott v. Booth, 44 Tex., 190, and authorities 
cited. 

Here defendants in error had interposed, and by virtue of their 
affidavit and claim bond secured the possession of the merchandise 
from the sheriff. Having thus secured the possession it was their 
duty to maintain it until a proper disposition was had of the pro- 
ceeding which they had commenced. It would seem from the 
authorities cited that the assignee should have intervened, set up 
the facts and arrested further proceeding in the state court; and as 
he failed to do this, the delivery of the goods to the marshal would 
not avail as a defense, unless delivered in pursuance of some judg- 
ment, order or decree establishing a superior right to that claimed 
by plaintiffs in error, and in some proceeding to which they were 
parties. 


While we are of the opinion that there is error in the judgment 
and that it ought to be reversed, the record is in such condition that 
we think the case ought to be remanded. 


REVERSED AND REMANDED. 


[Opinion adopted December 16, 1884.] 





Tur Pactric Express Co. v. Darnett Bros. 
(Case No. 1778.) 


PLEADING — EVIDENCE.— Every issuable fact must be alleged in pleading in 
order to admit necessary evidence in support of it. 

. SAME — NOTICE TO CARRIER.— Where the petition does not allege that the 
carrier knew of the necessity of the performance of his contract at once, 
and that any failure or delay on its part to perform the contract promptly 
would cause a suspension in business on the part of the consignor, evidence 
as to these facts is inadmissible. 

MEASURE OF DAMAGES— BREACH OF CONTRACT.— Where two parties have 
made a contract, which is broken by one of them, the damage which the 
other party ought ordinarily to receive for such breach should be such as 
either arises in the usual course of things from the breach itself, or such 
as may be reasonably supposed to have been contemplated by both parties 
at the time of contracting, as the probable result of its breach, 
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4, Same.— Where the special circumstances under which the contract was act- 
ually made were not communicated to the carrier who made the breach, 
then, in such case, the measure of damage is the amount of injury which 
would generally arise from such breach. 

5. Casres.— Hadley v. Baxendale, 9 Exch., 353; Jones v. George, 61 Tex., 849, 


Apprat from Van Zandt. Tried below before the Hon. Felix 
J. McCord. 

Darnell Bros. brought suit for $415 damages for delaying the 
cylinder of a steam-engine thirteen days after it was delivered to 
appellant for shipment. The case was transferred to the district 
court. 

Plaintiffs charged that on the 4th day of April, 1882, they deliv. 
ered the cylinder to appellant’s agent at Grand Saline, Van Zandt 
county, Texas, to be transported to Baltimore, Maryland, for repair 
or duplication, and that they prepaid the charges, amounting to 
$17.75; that appellant contracted and bound itself in writing on 
that day to forward the same to Baltimore without delay. 

They allege that the cylinder was a necessary part of their steam, 
saw and grist mill; that they could not operate the mill without it; 
that they ground corn and cut lumber with the mill, and that it 
yielded them an income of $30 per day; that they had an abun- 
dance of work on hand to keep the mill employed every day; that 
by reason of the negligence of appellant, and its wilful disregard 
of the contract, they were thrown out of employment, and were 
actually damaged $30 per day for said thirteen days, making the 
sum of $390; that they were compelled to make two trips to 
Grand Saline to look after and load the cylinder, to their further 
damage $25. 

Appellant answered by general and special exception and general 
denial. 

Verdict, to wit: “ We, the jury, find for the plaintiff thirty (30) 
dollars per day for nine (9) days, $270, and twelve and one-half (124) 
dollars per day for two (2) days. Total, $295. Judgment being 
for $295 and costs.” 


0. B. & 8. B. Kilgore, for appellant, cited: Ins. Co. v. Lacroix, 
45 Tex., 158; Calvit » McFadden, 13 Tex., 324; De La Zerda», 
Korn, 25 Tex. Sup., 188; Daniel v. Tel. Co., 61°Tex., 456; White & 
Willson’s Civil Cases, § 374. 


No brief on file for appellees. 
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Warts, J. Com. Arpp.—Every material issuable fact must be 
alleged in order to admit the neoneNALy evidence in support of it. 
Thompson v. Thompson, 12 Tex., 327; Mims v. Mitchell, 1 Tex., 
443; Lemmon v. Hanley, 28 Tex., 219. 

To authorize a recovery for the loss of profits, as damages, occa- 
sioned by suspension of their milling operations, it was essential for 
the appellees not only to prove that such suspension was caused or 
rather continued by the failure to promptly forward the cylinder, 
but also that such facts had been communicated to appellant as 
would have reasonably indicated the result which would or might 
have been expected to flow from a delay in forwarding the same. 
Such elements of damage would not necessarily result from such 
delay. Nor are they such as might be reasonably supposed to have 
entered into the contemplation of the respective parties, at the time 
the contract was made, as the probable result of its breach. Hadley 
v. Baxendale, 9 Exch., 353; Jones v. George, 61 Tex., 349. 

As these facts were such as it was necessary to establish by evi- 
dence before a recovery could be had for such elements of damage, 
it inevitably follows that it was equally necessary that they should 
have been alleged. 

From this conclusion it will be seen that the court erred in per- 
mitting the appellee, Tom Darnell, to testify, over the objections of 
appellant, that he informed the agent at the time the cylinder was 
delivered that their “ mill was idle,” and they “in a hurry to get it 
forwarded to Baltimore.” 

In reference to the rule for the measure of damages, it is suffi- 
cient to quote from Hadley v. Baxendale, supra: “ W here two parties 
have made a contract which one of them has broken, the damages 
which the other party ought to receive in respect of such breach. of 
contract should be such as may fairly and reasonably be consid- 
ered either arising naturally, 7. ¢., according to the usual course of 
things, from such breach of contract itself, or such as may rea- 
sonably be supposed to have been in the contemplation of both par- 
ties, at the time they made the contract, as the probable result of 
the breach of it. Now, if the special circumstances under which 
} ©=- the contract was actually made were communicated by the plaintiff 
| to the defendants, and thus known to both parties, the damages re- 
sulting from the breach of such contract, which they would reason- 
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ably contemplate, would be the amount of injury which would 
ordinarily follow from a breach of contract under these special cir- 
cumstances so known and communicated. But, on the other hand, 


if these special circumstances were wholly unknown to the party 
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breaking the contract, he, at the most, could only be supposed to 
have had in his contemplation the amount of injury which would 
generally arise, and in the great multitude of cases not affected by 
any special circumstances from such a breach of contract.” 

The other questions presented are such as need not be considered. 
Our conclusion is that the judgment ought to be reversed and the 


cause remanded. 
REVERSED AND REMANDED. 


[Opinion adopted December 16, 1884. ] 





J. J. Fautx ann Wire v. Ann R. Dasnretn er AL. 
(Case No. 1642.) 


1, Executor — WILL — DEED oF TRUST.— An executor under a will, vested 
with authority as such, without the intervention of the courts, to manage 
and control the estate in his discretion for the interest of the testator’s chil- 
dren, in their education, etc., and to ‘‘sell, exchange and dispose” of it as 
he may deem necessary for such interest, has authority under such will to 
incuniber the estate by deed of trust, authorizing the trustee, on the failure 
to pay money borrowed, to sell the land. 

2. CONSTRUCTION OF WILL — SAME.—In such a case the trustee, in default of 
payment of the loan and selling under the provisions of the trust deed, 
which authorized him, in the event of a sale, to ‘‘ make, execute and deliver 
to the purchaser a warranty deed to the property, signing my (the executor’s) 
name thereto, and I bind myself to warrant and forever defend the same,” 
etc., can make a deed conveying all the interest of the estate in the land to 
a purchaser; and this, when the executor added the words ‘as executor of 
the will,” etc., to his signature to the trust deed, and in his capacity as ex- 
ecutor acknowledged the said trust deed. In the case decided it appeared 
that the executor held no other interest in the property than such as he held 
in his capacity as executor. 
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8. CONSTRUCTION OF WRITTEN INSTRUMENTS.— When the language of a promisor 
may be understood in more senses than one, that construction shall prevail 
which he knew or had reason to believe the promisee placed on the lan- 
guage used. In discovering the intent the court will look to all the circum- 
stances attending the transaction and the situation of the parties. 

4. CASES CITED.— Daughtrey v. Knolle, 44 Tex., 454; Hough v. Hill, 47 Tex.,. 
153; Rogers v. Bracken, 15 Tex., 564, and Orr v. O’Brien, 55 Tex., 155, cited. 

5. WILLS — POWER OF EXECUTOR.— When the power conferred by will on an 
executor is general, to carry out a particular object named, a resort to the 
ordinary and usual methods to accomplish the object comes within the 
scope of the power. 


Apreat from McLennan. Tried below before the Hon. B. W. 

times. 

Trespass to try title, brought by Ann R. Dashiell and Alfred H. 
Dashiell, a minor, represented by his next friend, J. H. Bennett, filed 
15th March, 1882, against J. J. Faulk and wife, Genie Faulk, for 
the recovery of four hundred and sixteen acres of the Jacob Walker 
league in McLennan county. Defendants filed a general demurrer, 
general denial and a plea of not guilty. The case was tried 5th June, 
1883, before the court without a jury, and a judgment was rendered 
in favor of plaintiffs for the land, and for costs, etc., from which 
judgment defendants took an appeal, upon their motion for new trial 
being overruled, and they filed an appeal bond, and have assigned 
errors. One of the links in the chain of title of defendants con- 
sisted of a deed of trust on the land in controversy, made by W. 
B. Dashiell, as the executor of the last will of C. A. Dashiell, de- 
ceased, who was the ancestor of plaintiff; and the main point in 
the case involved the power of the executor, under the terms of the 
will, to bind the land by giving a deed of trust upon it. The construc- 
tion of the deed of trust was also involved. The land was sold 
under the deed of trust, and appellants claimed under the purchaser 
at such sale. 

The land in controversy was the separate property of the testatrix, 
C. A. Dashiell, who constituted her husband, W. B. Dashiell, execu- 
tor of her will, which directed as follows: 

“It is my will and desire, and I hereby direct that my executor 
take full charge of my entire estate and manage and control the 
same as he may think best for the interest of my children before 
named, and I hereby fully empower him, my executor, to sell, 
exchange and dispose of my estate as he may deem necessary for 
the interest of my said children, being responsible to no one, and do 
direct that no bond be required of my executor, and that no further 
proceedings be had on my estate by the probate court than the pro- 
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bating of this, my last will and testament, and the return of an 
| inventory and appraisement of my estate. It is my will and desire, 
bs and in conformity that I hereby direct, that my executor take charge 
of my entire estate and manage and control the same for the sup- 
‘port, maintenance and liberal education of my children aforesaid, 
and when my children attain lawful age it is my will and desire, 
and I hereby direct, that the residue remaining in the hands of my 
executor, after raising and educating my children aforesaid, be 
equally divided among my said children.” 

The land in controversy was part of a tract which, at the time of 
* the death of Mrs. C. A. Dashiell, was owned jointly with L. V. 
Greer. Partition of it was effected after her death, and on the 15th 
of January, 1876, L. V. Greer conveyed by deed her interest to “ W. 
B. Dashiell, executor of C. A. Dashiell.” On May 18, 1876, said a 
W. B. Dashiell made and delivered a deed of trust on said land, a 
constituting D. W. Doom trustee, to secure the payment of $2,120 . 
received from ©. R. Beatty as a loan, and which was evidenced by ; 
Dashiell’s promissory note payable twelve months after date, bear- 
ing twelve per cent. interest per annum. 

The deed of trust contained the following recitals: 

“ Know all men by these presents that I, W. B. Dashiell, as exec- 
utor of the last will of C. A. Dashiell, deceased, of the county of 
Kauffman, state of Texas, for and in consideration of $1 to me in 
hand paid, etc., have given, granted, bargained, sold, alienated and 
conveyed unto and delivered to D. W. Doom (trustee) all my right, 
title, interest and claim in and to the following described property, 
situated in McLennan county, Texas (specially waiving all home- 
stead, dowry, interest or other rights secured under the constitution 
and laws of Texas and exempt from forced sales thereby), viz.: Four 
certain lots of land, part of the headright of Jacob Walker, being,” } 
etc., describing the property mortgaged. 

The deed of trust also provided that in default of payment the i 
trustee could sell, etc., and upon payment of the purchase money 
by the bidder, “to make, execute and deliver to the purchaser a 
warranty deed to the property, signing my name thereto, and I bind : 
myself to warrant and defend the same against the lawful claims 
of all persons,” the proceeds of sale to be applied to payment of 
said note, etc., “and the residue to be paid to me or my legal repre- 
sentatives.” The deed of trust is signed “ W. B. Dashiell, as exec- . 
utor of C. A. Dashiell, deceased.” The acknowledgment of the | 
notary recites: ‘This day personally appeared W. B. Dashiell, as * 
executor of the estate of C. A. Dashiell, deceased, well known to me, 
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who acknowledges,” etc. A sale was made under this deed of trust, 
and a deed executed by the trustee to C. R. Beatty, as purchaser, 
for the land in controversy, dated 15th February, 1879, reciting the 
several predicates usual in such deeds, and referring to the maker 
of the deed of trust as “ W. B. Dashiell, as executor of ©. A. 
Dashiell, deceased.” 

The appellants assigned as grounds of error: 

Ist. The court erred in the construction of the deed of trust from 
W. B. Dashiell to D. W. Doom, trustee, in that it was held that by 
the terms of said trust deed it only conveyed all the right, title and 
interest of said W. B. Dashiell, and did not affect, incumber or convey 
any of the right, title and interest of the children and devisees of 
the testatrix, Catherine A. Dashiell, and that by the sale by said 
trustee thereunder no right, title or interest of said devisees passed. 

21. The court erred in holding that by the terms of the will of 
Catherine A. Dashiell, W. B. Dashiell was not empowered and au- 
thorized, for the purposes mentioned therein, of raising, maintaining 
and educating her children, to mortgage the property devised. 


Felix Lobertson and Ilerring & Kelley, for appellants, cited: 
Daughtrey v. Knolle, 44 Tex., 453 e¢ seg.; Hough v. Hill, 47 Tex., 
153; Rogers v. Bracken, 15 Tex., 567; Giddings v. Byers, 12 Tex., 
82; Eckhart v. Reidel, 16 Tex., 65 et 8:9.; Rogers v. Frost, 14 
Tex., 268; Williams ». Chandler, 25 Tex., 11; Orr v. O’Brien, 55 
Tex., 156-8; Danish v. Disbrow, 51 Tex., 235; Hill on Trustees 
(star page), 342, 355 and n. 1, 475; 4 Kent (12th ed.), 147-8; Lan- 
caster v. Dolan, 1 Rawle (Pa.), 231; Zane v. Kennedy, 73 Pa. St., 
182; Presbyterian Corporation v. Wallace, 3 Rawle, 109; Duval’s 
Appeal, 38 Pa. St., 118; Penn’s Life Ins. Co. v. Austin, 42 Pa. St., 
257; 1 Am. Law Reg. (O. 8.), 128; Steifel v. Clark, 9 Bax. (Tenn.), 
466; 13 U.S. Dig. (N. 8.), 1882, p. 738, sees. 10, 11. 


Clark & Dyer, for appellees, cited: Kershaw v. Boykin, 1 Brev. 
(S. C.), 301; Webb v. Webb, 29 Ala., 606; Farquharson v. Eichel- 
berger, 15 Md., 63; Norris v. Harris, 15 Cal., 226; Bloomer ». Wal- 
dron, 3 Hill (N. Y.), 361; Ferry v. Laible, 31 N. J. Eq. (4 Stew.), 
577; Wilson w. Ins. Co. (Md., October term, 1882), 17 Cent. L. J., 500; 
Patapsco Guano Co. v. Morrison, 2 Woods, 395; Gregg v. Curner, 
36 N. H., 200; Dexter v. Sullivan, 34 N. H. 


Watxer, P. J. Com. Apr.— Considering first the first ground of 
assigned error, we are of the opinion that it does not appear from 
the deed of trust, viewed in connection with the evidence in the 
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case, that it was the intention of W. B. Dashiell to limit the con. 
veyance made in it to his own particular interest in or title to the 

property described in it. It would be altogether too close and tech- 

nical a construction applied to the words “all my right, title, inter- 

est and claim,” under the evidence, for a court having equity 

jurisdiction to confine their meaning to the right, title, interest and 

claim of the grantor in his personal and individual right. 

It appears from the will that he possessed no other title nor inter- 
est in the property than such as he held in his fiduciary relation as 
trustee under the will. His deceased wife having died, leaving a 
will which in express terms devised and bequeathed to her children 
all of her property, both real and personal, he did not inherit the 
life estate in one-third of the lands of the deceased, as otherwise he 
would have done. He therefore had no interest whatever in the 
land, and the instrument must be construed as being meant to con- 
vey the title and interest of some one; and the construction, where 
the terms used are doubtful or ambiguous, will be given to it which 
is most strongly against the grantor. 

Where doubt exists as to the construction of an instrument pre- 
pared by one party, upon the faith of which the other party has in- 
curred obligations or parted with his property, that construction 
should be adopted which will be favorable to the latter party; and 
where an instrument is susceptible of two constructions —the one 
working injustice and the other consistent with the ‘right of the 
case — that one should be favored which upholds the right. 1 Wait’s 
Act. & Def., 124. Citing Noonan v. Bradley, 9 Wall. (U. 8S.), 395, 
407; Barney v. Newcomb, 9 Cush. (Mass.), 46. 

And where the language of a promisor may be understood in 
more senses than one, it is to be interpreted in the sense in which he 
knew or had reason to suppose it was understood by the promisee. 
1 Wait’s Act. & Def., 124. Citing Hoffman v. A2tna Ins. Co., 32 N. 
Y. (5 Tiff.), 405, 413; Barlow v. Scott, 24 N. Y. (10 Smith), 40. 

And when it becomes necessary to inquire into the intent of the 
parties to a deed, the court will take into consideration the circum- 
stances attending the transaction and the particular situation of the 
parties, the state of the thing granted, etc., at the time. 2 Wait’s 
Act. & Def., 504, and authorities there cited. 

It is obvious that from the application of these rules of construc- 
tion it must result that the deed of trust was intended to operate 
upon the right and title of the estate of Mrs. Dashiell in the land; 
that the mortgagee must thus have understood it when he loaned 
the money, and that W. B. Dashiell must have supposed that it was 
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so understood by Beatty at the time. The attendant facts and cir- 
cumstances negative the idea that the terms “as executor of C. 
A. Dashiell, deceased,” added to the grantor’s signature, were used 
as words merely descriptive of the person. In addition to these 
considerations, W. B. Dashiell, in the body of the instrument, pur- 
ports to act in the premises “as executor,” etc. He being vested 
under the will with the legal title in trust with power to convey, it 
will be intended by the court in construing the instrument in ques- 
tion, under the attendant facts, that, without regard being paid to 
the form of expression heretofore referred to, the whole interest 
in the land that was thus vested in W. B. Dashiell was conveyed 
by it. 

The case of Daughtrey v. Knolle, 44 Tex., 454, is quite analogous 
on the point under consideration to this case, and the principle there 
applied seems broad enough to be decisive of the question in this. 
See, also, Hough v, Hill, 47 Tex., 153, citing Robins v. Bellas, 4 Watts 
(Pa.), 256; also, see Rogers v. Bracken, 15 Tex., 564. The principle 
involved and the rule to be followed are clearly expounded in 2 Perry 
on Trusts (3d ed.), sec. 511 (c), which see; also, Norris v. Harris, 15 
Cal., 226. The construction of the powers granted under the will, 
contended for under the second assigned error, is, we think, correct. 

Wills are to be construed with liberality, so as to arrive at the in- 
tention of the testator; regarding forms of expression contained in 
them, or technical terms and words, far less than in deeds, or other 
formal instruments intended to operate inter vivos. 

Many of the features of this will are identical with those con- 
tained in the will which was construed in the case of Orr v. O’Brien, 
55 Tex., 155, which see. The will in that case constituted the exec- 
utrix such without bond and independent of the probate court; it 
gave to her all of the testator’s personal and real estate “for and 
during her natural life, to be applied as she may deem best to the 
maintenance of herself” and theirchildren. It provided that in the 
event of her death, “such of the property as may be left” should 
be divided equally among the children; and declared it to be the 
purpose of the testator to make his wife “ the unrestrained control- 
ler” of his property. Under these powers, without specific designa- 
tion of authority to sell, it was held, in that case, that an absolute 
conveyance of real estate by the executrix vested the title. 

Powers equally explicit, comprehensive and altogether of an 
analogous character, on the subjects embraced in the other will, are 
contained in this, as will be readily noticed by a comparison of the 
two. It seems to have been the intention of Mrs. Dashiell to un- 
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fetter, as far as she might be able to do by the use of apt and com. 
prehensive expressions of her wishes, the discretion of her husband in 
respect to the management, control and disposition of her property 
so as to subserve what he might regard as being the interest of their 
children. The will directs that he shall, for the object which seemed 
most to interest her,—the future welfare of her children — “ man- 
age and control” her entire estate “as he may think best” for the 
children’s interest. This desire is again expressed in another part of 
the will, directing that he shall take charge of said estate and man- 
age and control it for the support, maintenance and liberal education 
of her said children, followed by directions for the disposition of the 
residue remaining in the hands of the éxecutor after raising and 
educating the children. 

The authority thus conferred by the will confides to the judg- 
ment of the executor the mode by which he shall give effect to the 
main purposes of the trust. The will contemplates the necessity of 
raising money wherewith to support, maintain, and furnish a liberal 
education to the children, and it anticipates the possibility that in 
doing these things that a portion and perhaps all the property may 
be consumed. ‘The management and the control of the property to 
effect these objects is unrestricted and unlimited otherwise than as 
theyexecutor “ may think best.” The exercise of such a discretion 
as this evidently includes the choice of selling, leasing or of mortgag- 
ing the property if necessary, in his opinion, to raise money for the 
objects of the trust. See Orr v. O’Brien, swpra; Danish v. Disbrow, 
51 Tex., 235. 

Where the power is general to perform and carry out a particular 
object, a resort to the ordinary and usual methods or means comes 
within the scope of the power. See Layet v. Gano, 17 Ohio, 473; 
10 Ohio St., 396; and see 1 Wait’s Act. & Def., 221; Bridenbaker 
v. Lowell, 32 Barb., 9, 17; Minor v. Mechanics’ Bank of Alexandria, 
1 Pet., 46. And in respect to an assignment or conveyance in trust, 
which contemplates a necessity for the raising of money, as to pay 
debts or the like, it seems that in the absence of express directions 
given in such, if the whole scope of the deed show that the parties 
must have intended a sale, a sale will be properly made; for, in ex- 
pounding trusts, though created by deed, the intention of the! parties 
is to be pursued as much as in wills. See Hill on Trustees, star p. 
342. The same principle is equally applicable, it seems, to raising 
money by mortgage. Id. 

The general power which the will conferred, to manage and con- 
. trol the property as the executor might think best for the interest 
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of the children, embraced, we think, the power to mortgage or to 
sell in order to carry out the purposes of the trust; and the only re- 
maining question is whether the will contains any provisions in it 
which have the effect to qualify or limit this general authority. 

It is urged by appellees’ counsel that the general authority con- 
ferred was restricted by the terms used in the will which empowered 
the executor “tosell, exchange and dispose of” the estate as he may 
deem necessary for the interest of thechildren. We think that these 
words, instead of being used in a restrictive sense, were intended to 
render more clear and absolute the authority and power meant to be 
conferred in the preceding and subsequent parts of the will which 
gave the executor full control and management of the estate for my 
purposes named. The power “to sell, exchange and dispose of” i 
consistent with the existence of the general powers conferred, and if 
the character and scope of the latter are varied by the specific desig- 
nations thus indicated, the effect is to enlarge and extend the 
executor’s authority of disposition of the property, rather than to 
contract, limit or diminish it. 

The sentence in the will which invests the executor with his pow- 
ers, directs that he shall manage and control the estate as he may 
think best, and in terms not less general and comprehensive, and in- 
dicative of the testatrix’s wish that her husband should be wholly 
unrestricted as to the modes whereby he should act in carrying out 
the purposes of supporting, maintaining and liberally educating her 
children, proceeds to instance the most absolute power that could be 
held by him as to the property, viz.: by selling it if he saw proper. 
She next provides for exchanging it if he saw proper; and last, in 
order to embrace any other supposable method of using the property 
to the children’s advantage, she employs the general expression that 
he may “dispose of the estate in such way as he, in his discretion, 
may judge to be necessary for the interest of said children,” and 
adds that his discretion shall not be hampered by responsibility to 
any one by reason of his free exercise of it in respect to the powers 
given to him. Reading the sentence as an entirety, and not in iso- 
lated, detached parcels, it is obvious, we think, that it manifests as a 
whole a single intention to invest her husband with the most ample 
power to use, control and in any wise to dispose of the property, and 
that there is no portion of it which warrants the interpretation of an 
intention to restrict or limit the executor’s authority. Language 
more expressive of her confidence in the ability of her husband to 
manage the estate, and of her desire to invest him with power to 
dispose of the property in any way whatever that he deemed best 
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calculated to promote the interest of their children, independent of 
all direction or dictation of any tribunal, and of responsibility to any 
person whomsoever, could hardly be used. 

We are of the opinion, therefore, that there was ample authority 
conferred by the will on the executor to mortgage the land; and 
under a power for purposes so general and undefined as to particu- 
lars, the mortgagee would not be bound to ascertain the necessity 
for the loan to the executor, nor to see to the application of the 
money. See Hill on Trustees (2d Amer. ed.), p. 450; Danish », 
Disbrow, 51 Tex., 241; 1 Wait’s Act. & Def., p. 328, sec. 3, and 
authorities there cited; Sanger Bros. v. Heirs of Moody, 60 Tex., 96. 

If, however, we are to regard the power conferred on the exec- 
utor “to sell, exchange or dispose of as he may deem necessary for 
the interest of my children,” as a limitation upon the authority 
otherwise given in the will, it seems that the result must still be the 
same. Under a power to sell lands for the payment of debts, a 
mortgage, it seems, may be given to raise money for that purpose, 
unless it be the clear intention of the testator, in directing the sale, 4 
that his real estate should be absolutely converted. And although 
there may be no specific direction for the sale of the estate, but only 
a trust to raise or to pay debts; or a devise subject to or charged 
with debts; or the debts and legacies being first deducted,— in all 
these cases the trustees may properly raise the required amount by 
sale or mortgage, without waiting for a decree. Hill on Trustees 
(2d Amer. ed.), pp. 499, 500 (star p. 355). It is laid down in many 
cases that a power of sale implies a power to mortgage. See Gor- 
don v. Preston, 1 Watts, 385; Lancaster v. Dolan, 1 Rawle, 231; 
Williams v. Woodard, 2 Wend., 492; Duval’s Appeal, 38 Pa. St., 
118; Steifel e¢ al. v. Clark, 9 Bax. (Tenn.), 470. See, also, 4 Kent’s 
Com., 148; 3 Rawle, 109; 2 Wright (Pa.), 118; Zane v. Kennedy, 
73 Pa. St., 182. And see numerous other cases collected and syn- 
opsized in a note in Ferry v. Laible, 31 N. J. Eq. (4 Stew.), 567 
et seq. 

In some other cases this doctrine has been denied, and in its ap- 
plication subjected to considerable modification. See Hill on Trust- 
ees (2d Am. ed.), note 1, p. 499; and see Bloomer v. Waldron, 3 Hill 
(N. Y.), 361; Ferry v. Laible, 31 N. J. Eq. (4 Stew.), 577; Page ». 
Cooper, 16 Beav., 396; Wood v. Goodridge, 6 Cush., 117; Albany 
Fire Ins. Co. v. Bay, 4 N. hse 9; Coutant v. Servoss, 3 Barb., 128; 
Tyson v. Latrobe, 42 Md., ; Hubbard v. German Catholic C ong., 
34 Iowa, 31. Without tisest Seen to indicate which of these lines 
of decision should be accepted as furnishing the proper rule to fol- 
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low, it is sufficient to say that, under this state of the law upon the 
point, the testatrix might well have supposed that in conferring the 
power “to sell” the authority was conferred thereby to mortgage 
the property. 

But she extends still further the specifications of authority given 
to her husband. If it was her intention to limit it to that of sell- 
ing, and to exclude the power to mortgage or to incumber, it would 
have been but superfluous redundancy to have added the authority 
“to dispose of my estate as he may deem necessary for the interest 
of my said children.” Effect should be given to every part of the 
instrument if it may be done consistently with the intention of the 
testatrix and with its other parts. In Gordon v. Preston, 1 Watts 
(Pa.), 386, on the question whether a certain incorporated company 
had under its charter power to mortgage, Gibson, ©. J., said: “By 
the second section of the act of incorporation the company was 
authorized to purchase in fee or for any less estate ‘all such lands, 
tenements or hereditaments, and estate real and personal, as shall 
be necessary and convenient for them in the prosecution of their 
works; and the same to sell and dispose of at their pleasure.’ Ac- 
cording to the principle of Lancaster v. Dolan, 1 Rawle, 131, a 
power to sell includes a power to mortgage, even under the statute 
of uses, though strictly construed; and @ fortiori it ought under a 
statutory grant which is to be beneficially construed in furtherance 
of the object. But the superadded words “ dispose of,” which would 
otherwise be redundant, leave no doubt of the existence of an in- 
tent to give the corporation power to part with its real estate by 
any voluntary act, without regard to the mode of its operation; and 
as a power to incumber might be necessary to the prosecution of its 
works, it is not to be doubted that it was intended to be given.” 

Nor is there less doubt, for the same reasons, that Mrs. Dashiell 
intended to confer, by the use of the same term, the powers which 
were accorded by the opinion of Chief Justice Gibson to the incor- 
porated company. Whilst it may be true that those words might 
not in every supposable connection and relation, when employed in 
written instruments, import such extended authority, and might ac- 
cording to the subject-matter upon which they are to operate, and 
under all the circumstances existing for their interpretation, be lim- 
ited to narrower bounds in their interpretation, yet, in the connec- 
tion and relation in which they are here presented — “in furtherance 
of the objects” for the accomplishment of which the testatrix, as 
manifested by the whole will, was endeavoring to provide,—we think 
it clear that the power conferred by the use of those words place it 
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beyond dispute that the executor was fully authorized to mortgage 
the land. 

We must look to all parts of a will to ascertain the intention of 
the testator. Vardeman vw. Lawson, 17 Tex.,18. Under this roleof @ 
construction discrepancies and seemingly contradictory or repugnant 


clauses of it will be reconciled, and thereby effect given to what 
were the true intentions and wishes of the testator. See Wells x, 
Slater, Tex. L. Rev., 121 (unreported case). 

For the errors indicated, we conclude that the judgment onght 
to be reversed and rendered by the supreme court in favor of the 
defendants. The cause having been submitted to the court without 
a jury; the facts not being controverted which involve the merits of 
the suit, and presenting only a question of law as to the rights of 
the respective parties to the suit; and there being apparent no rea- 
son why the trial below should not finally determine this suit, we 
are of the opinion that the supreme court ought to render on this 
appeal such judgment as ought to have been rendered on the evi- 
dence adduced at the trial, which, as above indicated, ought to be 
for the defendants. 































REVERSED AND RENDERED, 


[Opinion adopted December 16, 1884.] 





Gro. W. Jones Et AL. v. Jonn D. ANDREWS ET AL. 


(Case No. 1679.) 





1, SuRVEY — BoUNDARY — CHARGE OF COURT.— Whether a survey began at 
the point indicated by its field notes as the beginning, or not, is a question 
of fact for the jury, and a charge in a suit involving a question of boundary, 
which virtually instructs the jury to determine the location of the survey 
by running it out from its beginning corner, is error, especially when the 
evidence identifies some of its lines as being in such locality as, if adhered 
to, would place the corner designated as the beginning corner in some other 
locality. : 

2. Survey.— Mistakes of surveyors as to boundaries which follow the field 
notes into the patent are not necessarily fatal to the patentee, but will be 
corrected according to the lines which were manifestly intended to form the 
true boundary. 

8. SuRvey.— A line called for in a survey may be entirely disregarded in deter- 
mining the location of the survey, when other calls in conflict therewith 
are found to be more material and certain. 

4, Same.— The corner of an adjoining survey, called for as the initial point of 

the survey projected therefrom, does not necessarily determine the locality 

of the last survey. Where neither the northwest corner, on which a survey 
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is called to begin, the north line running from it, nor the northeast corner 
can be found, still, if the other corners can be identified, the northeast and 
northwest corners may be established by course and distance from the cor- 
ners already found. (Boone v, Hunter, decided at the present term, opinion 
by Stayton, J., cited and followed.) 

5. CHARGE OF GOURT.— See opinion for charge of court in regard to boundary 
of a survey held to be erroneous. A charge should be so framed, when the 
true locality of a survey is the issue, as to enable the jury to follow as far 
as practicable the footsteps of the original surveyor. 

6, ALLEGATA AND PROBATA — TRESPASS TO TRY TITLE.— When in trespass to 
try title the boundary lines of the survey of land sued for are not estab- 
lished so as to correspond with the description of the land contained in the 
petition, the plaintiff fails in his action and the verdict should be for de- 
fendant. 

{, LIMITATION OF FIVE YEARS.— On a question of title growing out of a call for 
a particular line of a survey, the true line when found must prevail as 
against any claim or belief, however well founded, on the part of the claim- 
ant under the junior title, as to where the line called for is to be found; but 
this principle does not necessarily apply to a claim for protection under the 
statute of limitations of five years. For an illustration see opinion. 


Arreat from Bastrop. Tried below before the Hon. L. W. 


Moore. 

Appellees brought this suit the 17th day of April, 1879, in the 
district court of Bastrop county, against G. W. Jones, T. J. Mullin, 
Moses Gage, Thomas Reider, Andrew Yaws and Murray Burleson 
and wife, S. E. Burleson, for damages and to try the title to land 
known as the W. H. [unt one-fourth league. On the 6th day of 
October, 1879, by supplemental petition, they made R. 8. McWill- 
jams, A. L. Saunders and Caton Erhard defendants. 

Appellees denied the allegations in the defendants’ answer, and 
averred that the statute of limitations as pleaded by the defendants 
did not constitute a bar to recovery by Eugenie Flewellyn, Bettie 
McFarland and Lillie Flewellyn, because 

1. Eugenie Flewellyn was a feme covert when defendants took 
possession of the premises in controversy, and that she became such 
by reason of her intermarriage with her co-plaintiff and present 
husband, R. T. Flewellyn, on the 25th day of April, 1860. 

2. Bettie McFarland was a minor until after 1876, and she became 
a feme covert with her present husband and co-plaintiff, Bates Me- 
Farland, on the Ist day of February, 1876. 

3. Lillie Flewellyn was a minor until after 1876, and she became 
a feme covert by her intermarriage with her present husband and co- 
plaintiff, R. T. Flewellyn, Jr., on the 27th day of November, 1877. 

4. The said Bettie McFarland and Lillie Flewellyn inherited a 
portion of the premises in controversy through their mother and 
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grandmother —their mother dying in 1865 and their grandmother 
in 1873. 

5. That they, and each of them, have seven years after the rm 
moval of their respective disabilities within which to bring their suit, 

Appellants answered as follows, to wit: 

1. Not guilty. 

2. Jones pleaded the three years’ and the five years’ statutes of lim. 
itation to that portion of the premises claimed by plaintiffs, and 
embraced within the V. L. Evans (John Garrett) survey. 

3. Murray Burleson and wife, S. E. Burleson, adopted the plea of 
Jones as to the conflict between the V. L. Evans (John Garrett) and 
W. H. Hunt surveys, and also asked for the value of improvements 
made by them in good faith. 

4. Jones, also, claimed —in addition to the V. L. Evans (John 
Garrett) survey —three hundred and twenty acres, upon whick was 
duly located by him the Wm. G. Stiehl certificate, of which he was 
the owner, and interposed the three years’ statute of limitation. 

5. M. H. Burleson and wife, 8S. E. Burleson, and Yaws, adopted 
the plea of Jones as to the Stiehl survey, and also asked for the valag 
of their improvements made in good faith. 

6. Jones further claimed, outside of and in addition to the V. 
Evans (John Garrett) and Stiehl surveys, seven hundred and forty. 
nine and one-fourth acres, by virtue of the location by him of the 
Daniel Gray certificate, of which he was the owner, and pleaded the 
three years’ statute of limitation. r 

7. Mullin asserted title to one hundred and sixty acres — not in- 
cluded within the V. L. Evans (John Garrett), Stiehl and Gray sur 
veys — by virtue of his pre-emption thereof under the law, pleaded 
the three years’ statute of limitation, and asked for the value of 
his improvements made in good faith. 

The judgment of the court below was for the plaintiffs against 
the defendants (except Saunders and McWilliams), and the defent- 
ants (except Saunders and McWilliams) appealed. 

The limits of a report will not permit a detail of the lengthy and 
conflicting evidence applicable to the various maps found in the 
voluminous transcript. The maps would be valueless without a detail 
of the evidence, and neither are essential to understand the prit 
ciples announced by the opinion. 


J. D. Sayers, for appellants, cited: Stroud v. Springfield, 28 Tex, 
649; Smithwick v. Andrews, 24 Tex., 488; Pasch. Dig., art. 5297; 
R. §8., arts. 4794, 4812; Wells v. Barnett, 7 Tex., 584; Rogers® 
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Broadnax, 24 Tex., 543; Thomas v. Ingram, 20 Tex., 728; Steagall 
y. McKellar, 20 Tex., 268; Cobb v. Beall, 1 Tex., 346-7; Crozier v. 
Kirker, 4 Tex., 252; Markham v. Carothers, 47 Tex., 28; Cuney ». 
Dupree, 21 Tex., 218; McGreal v. Wilson, 9 Tex., 429; Lee v. Ham- 
ilton, 12 Tex., 419; R.S., art. 1317; Austin v. Talk, 20 Tex., 164; 
Love v. Wyatt, 19 Tex., 312; Cain v. Thomas, 26 Tex., 581; Smith 
v. Montes, 11 Tex., 24; Jones v. Leath, 32 Tex., 329. 


Walton & Hill and BL. D. Organ, for appellees, on the proposition 
that the field notes of contiguous surveys are admissible in evidence 
when they either call for or are called for by one in dispute, as an 
aid to fix the locality of a disputed survey, cited: Castleman v. 
Pouton, 51 Tex., 87-8; Jones v. Burgett, 46 id., 290-2; Stafford 
v. King, 30 id., 273-4; Hollingsworth v. Holshousen, 17 id., 51; 
Horton v. Pace, 9 id., 83. 

They also cited, on other branches of the case: Summers v. 
Davis, 49 Tex., 552-4; Westrope v. Chambers, 51 Tex., 180; Rat- 
cliff v. Baird, 14 Tex., 48; Albright v. Penn, 14 Tex., 295-6; Gray 
v. Burk, 19 Tex., 228; McCown v. Schrimpf, 21 Tex., 27. 


Water, P. J. Com. App.— The question of most controlling con- 
sequence presented under the numerous grounds assigned as error 
by the appellants arises on their objection to the charge given by 
the court. 

Under the evidence and pleading in the case it devolved on the 
plaintiffs, to entitle them to recover, to establish the boundary lines 
of the W. H. Hunt survey of one-fourth of a league of land. There 
was evidence tending to establish three sides of the survey, viz.: the 
east, south and west boundary lines; identifying them by the calls 
of the field notes of that survey. The evidence referred to left the 
north boundary line in a state of greater uncertainty, and having 
the effect to indicate the beginning corner and the northern bound- 
ary line of the survey as being considerably south of said corner 
and line as called for in the field notes, and recited in the patent. 
The survey was a square in shape; two thousand five hundred varas 
in length on each of its sides. 

According to the testimony of W. G. Miller, the county surveyor, 
he succeeded in finding, following and verifying the correctness of 
the calls for natural objects, and course and distance of the south- 
erly portion of the survey, both on its east, south and west side, 
so that, by following course and distance called for in the field 
notes, the southeast and the southwest corners of the survey would 
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be established, unless otherwise controlled by some discrepancy in 
other calls in the field notes. 

Thus: the west line, in original field notes, calls for Buckner’s 
creek at one thousand one hundred and fifty varas, two thousand 
five hundred varas to the southwest corner, course south, ten degrees 
west. The south boundary line runs south eighty degrees east nine 
hundred and fifteen varas to Gonzales road, two thousand five hun- 
dred varas to next corner (southeast); thence north ten east threa 
hundred varas to Buckner’s creek, two thousand five hundred varas 
to beginning. Hence, on west line, the southwest corner, by course 
and distance, would be fixed at a certain and fixed point at one 
thousand three hundred and fifty varas from where the line crossed 
Buckner’s creek on the west side of the survey; the southeast cor- 
ner at a point one thousand five hundred and eighty-five varas from 
where the south boundary line crossed the Gonzales road; and ae- 
cording to course and distance merely, and disregarding other calls 
or qualifying facts, the northeast and the northwest corners, and 
corresponding lines for boundaries of the survey, would be fixed 
with like certainty and mathematical precision. 

There was other evidence tending to show that there was no 
marked line, such as that called for in the field notes, as the north 
boundary line of the Hunt survey. Miiler testified that he ex- 
plored the lands embracing the Stiehl and Gray surveys, and Mul- 
len pre-emption, thoroughly before making these surveys; found 
nothing answering the calls of the Hunt, the field notes of which, 
according to the plat, and the survey and plat made by the sur- 
veyor, being in his possession, and carefully examined and applied 
in endeavoring to identify the Hunt survey. The witness, referring 
to the plats of surveys made by him for the plaintiffs, and which 
are embodied in the statement of facts, based on the supposed be- 
ginning corner called for in the field notes as constructed for the 
Hunt survey, said that he had not been able to discover any marked 
lines or corners upon the surveys thus constructed, nor could he find 
any creek or road on such surveys. He further stated that the 
woods in that part of the country are full of lines, and if the Hunt 
lines were marked according to the description of them, they could 
be found. 

On the other hand, there was some evidence from the same wit- 
ness tending to establish the southeast corner of the old Darling 
survey, and a marked line from that point north eighty degrees 
west, for a distance of eight hundred varas. 

The beginning corner called for by the field notes of the Hunt 
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survey is two thousand seven hundred varas from the southeast cor- 
ner of the original survey of the Socrates Darling grant made in 
1835, known as the Old Darling survey in contradistinction to a sub- 

sequent resuryey of the same title and known as the New Darling 
survey. The east boundary line of those surveys begins at its north: 

east corner at the southeast corner of the S. F. Austin half-league 
survey, and which consequently lies immediately north of the Darling 
survey. Witness Miller testified as follows: 

“ Have been at the corner indicated on plats as Austin’s southeast 
corner, but it does not exactly correspond with the corner called for 
in the Austin field notes; the southeast corner of the S. F. Austin 
half-league is a well known and recognized spot; ran down the east 
line of the new Darling for distance for old Darling, and that dis- 
tance terminated at point on plat designated by intersection of red 
line with east line of new Darling; there were some evidences of a 
corner; that one post oak tree was the right distance and the right 
direction, but the other was north forty-five degrees east instead of 
north forty-five degrees west. Could not say that this was a corner;, 
would not say that this was a usual mistake, though not an unusual 
one. Running from this point north eighty west, in about sixty or: 
seventy varas, found a marked tree, and found marled trees for a 
distance of eight hundred varas; these marks were higher than usual 
surveyors’ marks, and looked like they had been made by some one- 
on horse-back.” 

The defendants claim under the V. L. Evans patent (John Garrett 
survey), and also under surveys made within the limits of the 
boundaries of the Evans survey and patent. The V. L. Evans 
patent calls for the north line of the Hunt survey at a designated 
point, and then runs westward with the Hunt north line to its north- 
west corner, thence along its west line until it intersects the north- 
east corner of Crawson’s survey. 

Thus, it is apparent that the degree and extent of conflict, if any, 
between the boundaries respectively of the Hunt survey and those 
of the tracts of land claimed by the defendants is determined by 
the locality of the north boundary line of the Hunt survey. The 
conflict of boundaries increases in the ratio of the advance of that 
line northward and westward, and it diminishes correspondingly in 
the proportion of its curtailment southward and eastward. Practi- 
cally the essential point of interested controversy was as to the true 
locality of the northern line of the Hunt survey. 

To determine this important issue of fact, it devolved upon the 


court to submit to the jury instructions which should properly direct 
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them in determining, if it was practicable under the evidence to do 
so under legal rules applicable to the subject, where that line in 
fact existed, or else where they might determine it ought to be 
held to be, in the adjustment of the rights of the respective parties, 

The court charged: 

1. “John D. Andrews has shown title to the Wm. Hunt one. 
fourth league of land, and he, with the other plaintiffs, if the proof 
shows they are the heirs at law of the deceased wife of said An- 
drews, should recover, unless said title is defeated by the pleas of 
limitation. 

2. “What are boundaries is matter of law for the court; where 
they are, are matters of fact for the jury. . . In determining 
the true location of the land all the calls must be considered, and 
when they lead to contrary results or confusion that rule must be 
adopted which is consistent with the intention apparent on the face 
of the grant, read in the light of the surrounding facts and circum- 
stances. 

3. “The south line of the S. Darling, elder, survey is called for as 
furnishing the base of the Hunt survey, to begin at a certain dis- 
tance named in the call, north eighty degrees west from the south- 
east corner of the said Darling survey. If this corner is marked 
on the ground and established to your satisfaction, or the line run- 
ning from it, by the call, then you will adopt this as the true corner, 
and said line as the true line, and construct the balance of the sur- 
vey by its call, for course and distance; but if said corner nor 
line is established to your satisfaction, then said corner may be 
established by a survey beginning at the southeast corner of the 
Austin survey, if you take that to-be an established and recognized 
corner in the Austin survey, and running south for the proper dis- 
tance with the calls, to the southeast corner of the elder Darling 
survey, and from this point construct the Hunt survey pursuant to 
its calls for course and distance. Having ascertained and deter- 
mined the location of the Hunt survey, you will then determine 
which of these defendants are within its limits.” 

The third and last paragraph of this charge is objected to by the 
appellants, and the giving it is assigned as error. 

One of the propositions maintained by the appellants’ counsel 
under this assignment of error is, that the portion of it which is 
objected to encroaches upon the province of the jury in determin- 
ing the question to be settled, and virtually decides the issue be- 
tween plaintiffs and defendants as to the location of the Hunt 
survey. 
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This charge assumes, as an initial point of inquiry and action on 
the part of the jury to ascertain the boundaries of the survey, that 
it is imperatively necessary that its lines must be defined by con- 
structing the survey by running the boundary lines from the corner 
of it which the field notes and the patent indicate as the place of 
beginning. To effect that purpose the charge presents the alterna- 
tive processes which exclude any other result than of fixing, in any 
event, whether the southeast corner of the Darling survey is marked 
on the ground or not, or whether the line running from it is ascer- 


tainable or not, nevettheluen, that the jury shall. or may fix and 


define it, by running to the said corner by measurement or distance 
from the S. F. Austin corner, and thence by course and distance as 
called for, establish the beginning corner of the Hunt survey, and 
to proceed to fix or construct the remaining lines of that survey 
according to course and distance. 

Whether the survey was actually made by commencing from the 
point indicated in the field notes as the beginning, or was in fact 
made by beginning at some other and different point, was a question 
of fact to be ascertained from all the evidence in the case, and it 
was giving an undue and misleading consequence to the fact that 
the survey began, according to the recitals in the patent, at the 
point indicated, for the court to instruct the jury, in effect, to de- 
termine the lines of the survey by constructing the survey from 
that point; especially so, in view of the uncontradicted evidence 
which showed that the lines of the Hunt survey were found and 
identified with reasonable certainty at the distance of a mile and a 
half southward from the northern line. 

It was within the scope of the jury’s prerogative and duty to as- 
certain where, in point of fact, was the north boundary line of the 
survey, and they were not concluded by the recital in the patent as 
to where the surve y was begun to establish and fix it at that point, 
if under the whole evidence they were satisfied, under proper rules 
of law applicable to the determination of the facts respecting the 
boundaries, that the true line was elsewhere. The court, therefore, 
ought to have so instructed them as to leave them at liberty to con- 
clude, if they saw proper to do so, that, under all the evidence before 
them, the north boundary line existed and was run from a point 
different and southward of that which the charge prescribed as the 
essential necessary place from which to construct the survey. 

The evidence was certainly far from clear and conclusive as to the 
fact that any line was run two thousand seven hundred varas north 
eighty west from the southeast corner of the old Darling survey; 
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and there was strong circumstantial evidence tending to negative 
the idea that there existed any marked north boundary line off the 
Hunt survey running from the point indicated in the patent as its 
northeast corner and beginning point. Conceding that no doubt 
may exist as to the fact that the surveyor did actually run the north 
boundary line of the Hunt survey, the common observation and 
experience respecting old surveys made at an early period of the 
country’s history suggests the possibility of the surveyor’s errors 
which are subject to occur. He may have mistaken the locality of 
the old Darling corner; or, if he did not, he may have run thence 
two thousand seven hundred varas a course more southerly than 
north eighty degrees west,— he may possibly have run due west; or, 
he might never have actually run the north boundary line at all, and 
have assumed the beginning corner by calculation as one which 
would embrace the land intended to be included in the survey. 
These are all possibilities, and reconcilable with the circumstantial 
evidence tending to show the absence of the usual evidence of 
marked lines and corners in a country where the natural growth of 
timber which abounded there, according to Miller’s testimony, might 
have been expected to have furnished some evidence of their exist- 
ence, unless they had been destroyed otherwise than by the lapse of 
time. 

Mistakes of surveyors which are flagrant and controlling in the 
description of boundaries, and which follow the field notes into the 
patent, sometimes occur, and are not necessarily fatal to the pat- 
entee, but will be corrected according to the lines which were mani- 
festly intended to be the true boundaries. See Urquhart v. Burleson, 
6 Tex., 502. 

If the other calls of the survey were found to be the most mate- 
rial and certain, the jury were entitled to so treat them, and to dis- 
regard, if necessary, the north boundary line as called for in the 
field notes, and to determine the limits of the survey from such 
other calls, in accordance with such instructions as would have ena- 
bled them to do so properly and consistently with the rules of law; 
and the court should have given a charge in accordance with this 
view. See Hubert v. Bartlett, 9 Tex., 97; Robertson v. Mosson, 26 
Tex., 248; Browning v. Atkinson, 37 Tex., 633; Blumberg v. Mauer, 
37 Tex., 2; Jones v. Burgett, 46 Tex., 285; Stafford v. King, 30 
Tex., 257. 

The corner of an adjoining survey, called for as a point from 
which the survey begins, does not necessarily control, and will yield 
to other satisfactory indicia as to where the true line was in fact 
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run. See Duren v. Presberry, 25 Tex., 512. In the case cited it 
was held that the facts showed that the call for the corner of 
another survey as a beginning corner was a mistake on the part of 
the surveyor, capable of correction by other objects which were 
ascertained and corresponded with the calls in the grant. Applying 
this principle, the jury ought to have been permitted in the instruc- 
tions given them to have considered and determined whether, from 
the whole evidence concerning the other lines and corners of the 
Hunt survey, there was a mistake on the part of the surveyor in his 
call for the southeast corner of the old Darling, and the line run- 
ning thence two thousand seven hundred varas north eighty west 
to the beginning corner of the Hunt survey, instead of requiring 
the point thus indicated to be fixed as an indisputable fact, and to 
construct a survey on that basis. 

In Zuhl v. Woods (not reported, decided at Austin Term, 1883), 
it was held that as to which set of calls are true and which false 
isa question of fact to be determined by the jury from the evi- 
dence. That the real inquiry where the surveyor did run the lines 
and fix the corners, and in the absence of direct and positive evi- 
dence as to the point at which the surveyor commenced the survey, 
the beginning corner, as called for in the grant, has no controlling 
influence over the calls for other corners, by reason of the fact that 
it is called for as such in the grant. See 2 Tex. L. Rev., 158. 

This rule was applied in Davis v. Smith, 61 Tex., 18, where it 
was held that no superior dignity, in comparing the calls of a sur- 
vey, attaches to the beginning corner over any other. Under the 
facts in that case, it was held proper, in determining the lines of a 
survey, to begin at the second corner called for in the field notes, 
and then by reversing the calls determine the beginning corner and 
fix the locality of the survey. 

Under the evidence in this case, the jury had the right to con- 
sider and act upon whatever evidence there was before them tend- 
ing to fix any one of the corners of the Hunt survey, and reversing 
the calls, or following them from such corner, determine the begin- 
ning corner and the lines of the survey, disregarding the call for 
the beginning corner as called for, if, according to their judgments, 
the evidence warranted the conclusion that such were the true lines 
of the survey. And applying the rules laid down in Booth a 
Strippleman, 26 Tex., 436, if neither the northwest nor the north- 
east corner and the north boundary line could be identified, and the 
other lines and corners could be fixed and acertained, it would have 
been competent for the jury to have closed the survey by adopting 





Jones v. ANDREWS. [Tyler Term, 





Opinion of the court. 





the required northeast and northwest corners on the east and west 
lines according to the calls for course and distance and establishing 
to and from them the north boundary line — thus closing the survey, 

The views we have expressed do not exclude the idea that the 
jury had also the right to consider and act upon, if they saw proper, 
the method indicated in the charge of the court, in order to define 
the boundaries of the survey, if they were satisfied under the whole 
evidence in the case that by so doing they would establish the true 
boundaries of the survey. That, however, was not, as we have 
shown, a method of arriving at the proper result dictated by any 
rule of law which prescribed it as the exclusive legitimate mode of 
doing so. Not only so, but in thus indicating the rule as given by 
the court’s charge, too much prominence was given to it, and if not 
otherwise objectionable it would be amenable to that one just 
named; it would be charging, in effect, on the weight of the evi- 
dence. See Gray v. Burk, 19 Tex., 228; Jacobs, Bernheim & Co. », 
Crum, 4 Tex. L. Rev., 315. 

In the case of Boon v. Hunter, decided at this term, the opinion 
of Justice Stayton very clearly and learnedly illustrates the prin- 
ciple and rule applicable to the identification of the boundary lines 
of surveys, the calls of which are founded in mistakes or errors of 
the surveyor as to the locality of objects called for in the patent. 
‘ihe rules of law applied in that case accord with those which we 
have stated in this opinion. In that case the calls for surveys which 
actually existed, but as to the localities whereof the surveyor was 
misled by errors or inaccuracies in the official maps of the surveys, 
were, under the facts of that case, disregarded, and such calls were 
made to yield to other calls, which, under the whole evidence, indi- 
cated the location of the land intended to be granted by the state. 
It was in evidence in this case that the county map and maps from 
the general land office are full of mistakes; and peculiarly so of 
maps of the locality of the lands involved in this suit. Miller stated 
besides that he had found many mistakes in the plats of surround. 
ing surveys, as given in these (meaning, probably, those from gen- 
eral land office) and the county maps. 

The principle that was applied in Boon v. Hunter has application 
in this case. There was no direct testimony as.to the actual making 
of the survey, and if there was no satisfactory evidence on the 
ground whereby to trace it, circumstances might properly be con- 
sidered which tended to show that the recitals as to where the cor- 
ner of the old Darling survey was run from in order to reach the 
beginning corner of the Hunt survey were referable to other points 
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of locality than that called for, in case the surveyor was influenced 
in determining where it was by erroneous maps of that survey. It 
might, under such circumstances, be quite reasonable not to assume 
that the surveyor may not have mistaken some other point for the 
southeast corner of f the Darling, from which the line was run to 
reach the beginning corner of the Hunt, thus varying the locality 
of such corner from that indicated by the actual call in the patent, 
and thereby warranting the jury in disregarding such call. 

The charge of the court excluded the application of these various 
hypotheses w hich the jury were entitled to consider in making up 
their opinion from all the evidence as to the true locality of the 
north boundary line; and in so doing the court either weighed the 
evidence, and from it all deduced the conclusion that those portions 
of it which had direct reference to the southeast corner of the Dar- 
ling, and the ascertainment of the locality of the Hunt northeast 
corner, so far overbore the evidence as to other calls as to require 
the survey to be constructed from it, or else, if he gave due legal 
consequence to other parts of the evidence, his charge restricted the 
jury by instructions, which, as has been shown, were not applicable 
to the facts of the case as devel oped by the evidence, to the mani- 
fest prejudice of the rights of the defendants. 

It appears beyond question that each of the four lines of the Hunt 
survey were two thousand five hundred varas in length, and in 
shape, by course and distance, precisely a square. The field notes 
in the patent show that where the west line crosses Buckner’s creek 
the distance from the northwest corner is one thousand one hundred 
and fifty varas, and is distant from the southwest corner, according 
to the call for distance, one thousand three hundred and fifty varas. 
If the jury constructed the Hunt survey according to either of the 
methods indicated by the charge, it does not distinctly appear at 
what points on the east and west lines of the survey the call for 
distance —two thousand five hundred varas — would terminate. 
The jury were instructed, on adopting the northwest corner of the 
Hunt, to construct the balance of the survey by its calls for course 
and distance. It seems probable from the evidence that, by so doing, 
the east and west lines would terminate above the southeast and 
the southwest corners, as indicated according to Miller’s evidence of 
their locality, and that from such terminal point thus reached by 
construction the south boundary line would be run, thus cutting off 
a part of the survey as supposed to exist according to said witness’ 
description of the lines, corners, land-marks, etc., of the southern 
part of the Hunt survey, which he testified to have found. 
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Thus to have constructed the survey under directions to the jury 
that would involve such a result was to disregard the evidence of 
Miller, or else, by weighing his evidence, conclude that the evidence 
as to the certainty of the northern boundary line was the more ma- 
terial and controlling call from which to construct the survey. The 
court was not warranted in thus instituting a comparison of proba- 
bilities under the evidence, and making a selection as to which end 
of the survey should suffer a curtailment. The evidence as to cer. 
tainty respecting the existence of definable and ascertainable cor. 
ners and lines at the southern end of the survey was, at the least, 
fully equal to that respecting the same subject at the northern part 
of the survey. The charge ought to have been so framed as to 
allow the jury to follow, as far as practicable, the footsteps of the 
surveyor, and to construct lines no further nor beyond where he had 
left his footprints; to follow, first, those lines and go to those cor. 
ners which, according to their judgment, the evidence pointed to as 
being identified and established by the evidence. 

The evidence as to where the northeast corner of the Ilunt would 
be found according to the calls of the patent presented hypothetical 
points so far varying from each other as to render it quite specula- 
tive as to which might be properly selected by the jury under the 
charge given, and consequently it cannot be indicated where the 
west and east lines would terminate at two thousand five hundred 
varas run from the one supposable point or the other; it is only cer. 
tain that they would all furnish lines terminating at different points 
from each other; nor under the charge given can it be known under 
a general verdict for the plaintiffs where the lines terminated. Con- 
sequently it remains uncertain under the evidence and the charge as 
to what boundary lines were established in the minds of the jury 
when they found their verdict. 

If the boundary lines of the survey were not established by the 
evidence to the satisfaction of the jury so as to correspond with the 
description given in the petition of the boundary lines of the survey, 
the plaintiff failed in his action, and the verdict in such case ought 
to have been for the defendants, and thus ought the jury to have 
been charged, for the plaintiff cannot recover in an action of tres 
pass to try title otherwise than according to the description he has 
given of the land sued for. He cannot describe the land by one set 
of field notes of a survey, and recover by establishing field notes of 
a different tract of land, or of a portion of the same land only. 

The instructions contained in the charge, when applied to the evi 
dence on which the jury were required to act, implied that the 
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plaintiff might recover the quantity of land sued for, even though a 
portion of the land described in the petition might be cut off on 
the south end of the tract from the remainder of the tract, regard- 
less of the fact that actual corners and lines pertaining to the sur- 
vey in controversy were to be found and identified on the ground. 
A result thus incongruous shows that the charge was necessarily er- 
roneous as applied to the evidence; and the general verdict for the 
plaintiffs under such a charge could only be maintained on the as- 
sumption that the evidence clearly established the east and west 
lines when constructed by the jury as directed by the charge corre- 
sponded in length and course with the course and distance called for 
in the patent. The evidence, however, did not show any such state 
of case, but the reverse. The vague uncertainty that existed re- 
specting the basis on which could be rested the locality of the 
beginning corner called for of the Hunt survey, and the variable- 
less of the results to which the boundary lines of it were subject by 
compelling the survey to be constructed by taking the corner of 
the old Darling survey as a standard and inflexible point at which 
to initiate the survey of the Hunt, is apparent enough from the evi- 
dence that was addaced on the trial; but the affidavit accompanying 
the motion for new trial, of Miller, the leading witness as to the 
main facts concerning the localities of the boundary lines, suggests 
to the mind how difficult it has proved to fix the northeast corner 
of the Hunt survey on the theory submitted by the court, without 
allowing a large margin for the possibility that said corner may 
have been actually established at various points within a range from 
north to south of several hundred varas more or less, thereby illus- 
trating the fact that accordingly as the jury might happen to adopt 
the one or the other, would the limits of the Hunt survey be limited 
or extended southward when the distance called for (two thousand 
five hundred varas) shall have been exhausted. This would be not 
only to vary the survey as the preponderance of uncontradicted evi- 
dence showed it to exist, but to do so upon an uncertain basis of 
construction. 

To maintain the verdict, which is a general one for the plaintiffs, 
and to support the judgment which must and does include all the 
land described in and according to the field notes set forth in the 
petition, presupposes that the jury found that the distance from 
the northwest corner to the southwest corner of the survey corre- 
sponded with the distance which that line (and all the other lines) 
called for in the patent on that line, thus conforming the survey as 
by them constructed to the description given of it in the petition. 
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The evidence does not furnish a basis for such a deduction; on the 
contrary it does appear from the evidence that the south termini 
of the east and west lines are not otherwise ascertainable under the 
instructions given except by measurements made from the northeast 
and the northwest corners after the jury shall have fixed the in- 
definite point which they were directed to ascertain in the mode 
pointed out in the charge. 

The testimony of Miller, taken in connection with the plats and 
maps of the surveys, indicates that the survey thus constructed would 
stop short of the southwest corner on the west line as the same was 
indicated by distance from the creek (one thousand three hundred 
and fifty varas) called for in the field notes to the extent of one 
thousand seven hundred varas, at the least. Thus, Miller testified 
that he found the Hunt survey at a mile and a half (say, two thou- 
sand eight hundred and fifty varas) southward from the south line 
of the old Darling survey, according to its (Darling’s) plats and field 
notes; that “he found the Hunt survey as called for by course and 
distance to road and creek, and as to prairie indicated on the old 
Wallace plat on either side of the creek answering said calls.” Ii is 
shown by the original field notes that on the west line the creek was 
reached at one thousand one hundred and fifty varas, and the residue 
of distance to reach the southwest corner was one taousand three 
hundred and fifty varas. Therefore, according to that evidence, the 
distance from the south boundary line of the old Darling to the 
southwest corner of the Hunt may have approximated the distance 
of two thousand eight hundred and fifty varas plus one thousand 
three hundred and fifty varas, equal to four thousand two hundred 
varas, deducting from which two thousand five hundred varas, 
the distance called for, leaves off from the west line at its south- 
ern terminus one ‘thousand seven hundred varas. It would even 
exceed that amount, because the northwest corner having to be 
established by line running from the southeast corner of the old 
Darling, two thousand seven hundred varas plus two thousand five 
hundred varas, equal to five thousand two hundred varas, on course 
north eighty west, would locate the northwest corner of the Hunt 
still further northward of the old Darling’s south line. 

A general verdict establishing the lines, notwithstanding, to the 
extent of the calls of the patent under such a construction of the 
survey would therefore be contrary to and against the evidence at 
least of the witness Miller; and there is not apparent to us any con- 
trolling evidence which disputes or controverts it. 

It seems to result, under this view, that from the charge given 








} 









Sk + ce a ail Ali BS EL Aa a 











Jones v. ANDREWs. 








Opinion of the court. 








there could not have been a finding for the plaintiffs by a general 
verdict in their favor that would not, in the nature of things, accord- 
ing to well settled rules of pleading and practice, necessarily be 
unsupported by evidence; for the reason that, if the plaintiffs recover, 
they must do so according to their description of the land in their 
petition, and the evidence does not sustain it. 

The discussion of this assignment has been extended far beyond 
the limits which I had anticipated; it has been perhaps thus _pro- 
longed without special benefit, but in view of the peculiar features 
of the case it was deemed to be material to the interest of the par- 
ties, on another trial, that a question that affects so directly the 
probable result of the case, or rather the basis on which the bound- 
aries of the survey in question shall be identified, should be dis- 
posed of with sufficient elaboration to indicate, as fully as possible, 
the true rule applicable to this branch of the case. For the error 
in the charge of the court, we think, the judgment ought to be 
reversed. 

Under the pleadings and evidence, it became material to the 
plaintiffs’ right to recover to show that the defendants were upon 
or claimed the land sued for. Article 4794, Revised Statutes, does 
not relieve the plaintiffs in this particular. Echols v. McKie, 60 
Tex., 41; Cook v. Dennis, 61 Tex., 247; Stroud v. Springfield, 28 
Tex., 649; Mitchell ». Burdett, 22 Tex., 635. 

It is assigned as error that “the court erred in instructing the 
jury as follows: ‘As to the defendant Burleson, you are charged 
that by the calls of the V. L. Evans and the various conveyances 
down to the deed of G. W. Jones to John Fawceit, made in 1877, 
the vendor of defendant Burleson, the Evans league bounds upon 
and recognizes some of the lines of the Hunt; and the adverse pos- 
session of Burleson under such deeds would not support the stat- 
utes of limitation of three or five years, and you will find against 
his pleas of limitation.’ ” 

The defendants, Burleson and wife, asked for a charge on the 
statute of limitation of five years in support of their plea setting up 
that defense, which was refused, and the refusal to give which is 
also assigned as error. 

It follows, as a corollary from what has already been held in this 
opinion upon the discussion of the previous assignment of error, 
that the court erred in the charge given above, and erred in not 
giving the instructions asked for. The evidence showed a state of 
case where, notwithstanding the calls in the various surveys, deeds, 
etc., and notwithstanding the existence of official maps and plats of 
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surveys, that nevertheless it remained in great and perplexing doubt 
as to where, in point of fact, was to be found not only the lines and 
corners of the Hunt survey, as called for in its own patent, but the 
lines and corners of other contiguous surveys. 

If the survey of the Evans or Garrett survey, or deeds, or other 
muniments of title, called vainly for a line or a corner of the Hunt 
or other survey, which, if they existed at all, were to be found, if 
found at all, elsewhere than where the call for it may have indi. 
cated, such call would not necessarily affect injuriously the right 
of the party thus claiming title under such mistaken call. The 
question is whether, notwithstading such call, do the lines of the 
Hunt survey in fact embrace and include the defendant, and is he 
in possession of the land thus in conflict between the adversary 
titles? The plaintiffs maintained and were required to prove that 
the defendant Burleson was included within the lines of the Hunt 
survey, and the verdict of the jury decided that he was. If such 
was in fact the case, if Burleson had claimed during his adverse 
possession that the line of the Hunt was not identified by a marked 
line and corners rendering its locality certain, but that it was in 
fact to be found, and that it did in fact exist, where the lines of his 
title called for it, his possession under such a state of facts would 
have been adverse to and not consistent with the claim of the 
owners of the Ilunt survey. Burleson’s claim under a call for the 
Hunt survey does not imply the recognition of any line which may 
be claimed for it by those who own it, but rather it is but the recog- 
nition of its existence according to the lines of his own title calling 
for it, and consistent with his claim as to where that boundary line 
is with reference to the land possessed by him under his title. 

On a question of title arising out of a call for the Hunt line, of 
course the true line when ascertained must prevail as against the 
claim or belief, however well founded or sincere, on the part of the 
elaimant under the junior title, as to where the line called for is to 
be found; but that principle does not necessarily hold good in its 
application to a claim for protection under the statute of limitations 
of five years. The concession by a party that he claims under his 
deed to a given line of a survey does not admit that that line is 
elsewhere than where the title defines and prescribes its locality to 
be; and he will not be concluded, by the line- which the owner of 
the adverse title may assert to be the true line, from showing the 
contrary, especially under facts showing such uncertainty as to 
boundaries of surveys contiguous to the disputed line, as existed in 
this case. 
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In addition to the testimony of Miller, that of W. J. Nixon 
tended to corroborate the evidence given by Miller respecting the 
absence or want of indications of the existence of lines or corners 
of the Hunt survey in the vicinity of the Darling survey. Although 
an old resident on that survey, and claiming to be “thoroughly ac- 
quainted with the topography of the country,” he had examined 
with others the place pointed out as the southeast corner of the old 
Darling, and found nothing indicating marks or bearing trees. Said 
he had never seen any corner or natural objects, such as creeks, or 
artificial, such as roads, corresponding in that vicinity to the field 
notes of the Hunt survey. Under all the evidence of this character 
tending to raise doubts as to where the beginning line of the Hunt 
survey was located, and consequently as to whether the lines would 
or would not include the defendant Burleson, the latter was entitled 
to have submitted to the jury, under proper instructions, his defense 
of the five years’ statute of limitations, and the charge given by the 
court, denying to him that defense, was erroneous. Smithwick ». 
Andrews, 24 Tex., 488. 

If the defendant under his title claimed only to an acknowledged 
and recognized line of the plaintiffs’ land,— to a defined line acqui- 
esced in by him as the boundary line between their respective lands,— 
his possession under such claim and recognition would not, it is to 
be conceded, be adverse, and the statute would not run in his favor; 
but this case is far different from that. The calls of title under 
which the defendants’ possession was claimed did not call for the 
line of the Hunt survey wherever that line might prove to be, but 
the lines of the Evans survey ran by course and distance to desig- 
nated points of the Hunt survey, which were defined thus: “ thence 
south eight thousand three hundred and forty-eight varas with the 
said Darling line to a stake in stone mound on W. H. Hunt’s north 
line; thence north eighty west one thousand varas to a stake in 
prairie, said Hunt’s northwest corner; thence south ten degrees 
west with said Hunt’s west line one thousand two hundred and 
forty-six varas,” etc. 

It is obvious that the boundaries of the Evans survery were cer- 
tain and definite as to locality irrespective of whether the lines and 
corner described as belonging to the W. H. Hunt survey were so in 
fact, or not, or whether the lines and corner of any survey whatever 
were to be found by course and distance called for, or not. If, ac- 
cording to all the calls of the Evans survey, and the surrounding 
circumstances and facts, it appeared that the calls for course and 
distance, and the other calls for marks and objects to indicate the 
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survey, were more certain and reliable than the call for the lines of 
the Hunt survey and its corner, according to well recognized rualeg 
governing the subject, as has been seen, the former would prevail in 
establishing the boundary lines of the Evans survey. 

It is plain that the defendant Burleson was not precluded from 
setting up his defense of the statute of five years’ limitations for the 
reason assigned by the court’s charge. 

The matters discussed in this opinion involve, in effect, many of 
the legal questions presented under various phases in many of the 
numerous grounds assigned as error, and as to such it is not deemed 
necessary to specially notice them; the views already expressed in 
this opinion, we believe, will sufficiently indicate the law applicable 
to such questions without the necessity of prolonging further the 
discussion of those principles. 

There are besides, however, a few propositions involved under 
some of the assignments which the above suggestion does not em. 
brace, but as to such it may be remarked that, under a proper de. 
velopment of the case on another trial, it will be found, we think, 
that decisions of our supreme court already made apply with suffi. 
cient fullness as not to render the notice of them necessary on this 
appeal. 

We conclude that the judgment ought to be reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion adopted December 19, 1884.] 





R. D. Gmrenwaters AND Wire v. B. F. Scorr. 
(Case No. 1696.) 


1, PROBATE SALE.— An application to a probate court to sell land of an estate, 
which states no other reason for the sale thereof than that it should on ac- 
count of its condition be sold with advantage to the estate, without stating 
any statutory ground, affords no reason for ordering such sale. 

2, SAME — ADMINISTRATOR'S SALE.— When, however, a sale of land belonging 
to an estate was made on such an application, under the act of August 19, 
1870, which was silent as to stating in the application the necessity for the 
sale, and it appeared that at the time debts against the estate existed, which 
the purchase money realized did not satisfy, and that the estate was 
honestly administered, such a sale was not void, and its confirmation by the 
court, under facts existing which authorized it, passed with the adminis 
trator’s deed the title to the purchaser. 
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3. Same — COLLATERAL ATTACK.— Jurisdiction having attached, if the sale was 
believed by those interested to have been improperly ordered, the remedy 
was by a direct proceeding to have the order set aside; failing in this no 
relief can be afforded by a collateral attack made ina proceeding against 
the purchaser. 

4. SAME— STATUTE CONSTRUED.— This decision is made without reference to 
what would be regarded as the requisites of a valid probate sale of lands, 
under laws now in force, 


Arprar from Cook. Tried below before the Hon. D. E. Barrett, 
Special Judge. 

The sale was in this case ordered by the district court sitting in 
probate. The facts appear from the opinion. 


John A. & P. W Gardner, for appellants, cited: Const. 1869, 
art. 5, sec. 7, cl. 12, carried into Pasch. Dig. of Laws, 3d ed., vol. 2, 
p. 1115; Act of Aug. 15, 1870, Session Acts, 1870, p: 141, carried 
into Pasch. Dig., above ed. and vol., p. 1144; Hunton wv. Nichols, 55 
Tex., 223-5; Finch v. Edmonson, 9 Tex., 513-14; Rose ». Newman, 
26 Tex., 134-5; Withers v. Patterson, 27 Tex., 495; Flanagan »v. 
Pierce, 27 Tex., 79; Francis v. Northcote, . hg 185; Teal v. Ter- 
rell, 48 Tex., 509; Fisk v. Norvel, 9 Tex., 14; Thompson v. Tolmie, 
2 Pet. (U. 8.), 163-4; Rorer on Judicial Sales s, 2d ed., p. 31, sec. 59; 
p. 106, secs. 249-50; p. 121, sec. 292; p. 22, Sec. 34; p. 160, sec. 378; 
Freeman on Void Judicial Sales, pp. 30-2, sec. 11; 4 Kent’s Comm. 
(11th ed.), pp. 499, 500, star pp. 438-9; Whitmore v. Johnson, 10 
Humph. (Tenn.), 613; Frazier ». Paste. 1 Swan (Tenn.), 79; Mor- 
ris v. Richardson, 11 Humph., 389; Baker v. Chisholm, 3 Tex., 157; 
Cowan v. Nixon, 28 Tex., 236; Williamson v. Lane, 52 Tex., 335; 
Robinson v. Baillieul, 2 Tex., 161; Ewing v. Kinnard, 2 Tex., 164. 

That the judgment could be attacked collaterally, they cited: 
Stegall v. Huff, 54 Tex., 196; Sayles’ Pl. and Pr. (3d ed.), p. 231, 
sec. 512, subsec. 21 and numerous citations; Fisk v. Norvel , 9 Tex., 
13; Elliott v. Peirsol, 1 Pet. (U. §.), 340; Freeman on Judg., p. 112, 
sec. 117; Rorer on Jud. Sal. (2d ed.), p. casing 109; pp. 253-4, sec. 
608; p. 314, sec. 792; p. 341, sec. 879; p. 352, sec. 925; p. 349, sec. 911; 
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p. 201, sec. 478; p. 205,,sec. 488; p. 163, sec. 38° 


H. £. mariage and Davis & Garnett, for appellee, cited: Pasch. 
Dig., vol. 2, art. 5715; Lawler v. White, 27 Tex., 253; Freeman on 
Judgments, secs. 124, 130, 132; Const. of 1869, art. 5, sec. 7; Guilford 
v. Love, 4 49 Tex., 715; Alexander v. Maverick, 18 Tex., 179; Poor 
v. Boyce, 12 Tex., 441; Thompson v. Tolmie, 2 Pet. (U. S.), 162. 
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Srayton, Assoctate Justicr.— The appellants sue in the right of 
Mrs. Gillenwaters, as heir of M. A. Elliott, deceased, to recover a 
part of the property described in the petition. The appellee claims 
through a sale of the property made by the administrator of Elliott's 
estate, made under order of the proper probate court, which was 
duly reported to and confirmed by the court, the entire purchase 
money having been paid. 

It is claimed that the sale was void for the reason that the petition 
upon which the order of sale was made did not show that debts 
existed which made the sale necessary. 

The petition was evidently defective, and gave reasons why the 
particular property, on account of its condition, should be sold with 
advantage to the estate, instead of stating grounds which made the 
sale of property of the estate necessary. 

The grounds upon which real property of an estate may be 
directed by a probate court to be sold are, that it is necessary to sell 
to pay debts of an estate, or to partition it among heirs, or for some 
other purpose made sufficient by the statute. That it may be deemed 
best for the estate on account of the condition of the property, in 
the absence of some of the grounds before mentioned, furnishes no 
reason why a probate court should order real property of an estate 
to be sold. 

The sale in question in this case was made under the act of August 
15, 1870, which provided that sales of real property, when it became 
necessary to sell, should be ordered on the application of the execu- 
tor or administrator; but that act did not provide, as does the 
present law, what the application should contain, and it directed 
that such sales should be made of property which it would be most 
advantageous to the estate to sell. P. D., 5701, 5702. 

The application under which the land was sold set out very fully 
why it would be advantageous to sell the particular property, but it 
did not show that debts existed which made the sale necessar y- 

It, however, appears from the evidence introduced by the appel- 
Jants, that, at the time the application for the sale was made and 
granted, claims had been established against the estate of Elliott 
amounting to about $3,000. 

If the law in force was then complied with by the clerk of the 
court, its records showed what claims had been established against 
the estate. P. D., 5666-5673, 5686, 5689. On May 19, 1880, it 
appears that the estate was still indebted, notwithstanding the 
money received in the sale of the land in controversy had been 
appropriated to the payment of debts of the estate. 
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That a necessity for the sale at the time the application was made, 
sale ordered, made and confirmed existed, cannot be questioned. 

That the estate was administered in the utmost good faith and 
honestly is apparent. 

Under such a state of facts, it is claimed that the sale was void. 
We are of the opinion that this proposition cannot be maintained. 

The sale was ordered and confirmed by a court of general juris- 
diction, having the power to order and confirm it; and the facts 
existed which gave the power to sell property. 

In such a case, where the statute under which a sale is ordered 
does not specifically prescribe the steps which shall be taken be- 


fore the order can be made, we are of the opinion that, at most, a 


sale so made will only be voidable if the steps taken preliminary to 
the order to make the sale were in some respects defective; for the 
court was called upon to adjudicate the sufficiency of these very 
things before the order was made, and, however erroneous its judg- 
ment may have been, it was not void. Alexander v. Maverick, 18 
Tex., 179; Guilford v. Love, 49 Tex., 735; George v. Watson, 19 
Tex., 370; Withers v. Patterson, 27 Tex., 491; Giddings v. Steele, 
28 Tex., 750; McNally v. Haynes, 59 Tex, 585. 

In the last case named it is correctly said that if it appears from 
the record that the court clearly transcended its powers, its judg- 
ment would be a nullity. No such thing appears in this case, bit, 
upon the contrary, it clearly appears that the facts existed which 
authorized the court to direct the sale of land belonging to the 
estate, and the objection is as to the manner in which the court 
was called upon to exercise the power conferred upon it by the con- 
stitution, and not that there was a want of power or jurisdiction. 

It may wel! be that, upon the question of notice, a purchaser may 
not be required to look behind the judgment of a court of campe- 
tent jurisdiction, when that jurisdiction has attached in the given 
case; but it does not follow from this that the condition of an 
estate, at the time a sale of property belonging to it is ordered, may 
not be looked to for the purpose of establishing the fact that the 
order was made in the exercise of legitimate power. 

If the appellants were of the opinion that the court improperly 
ordered the sale of the property, they should bave taken proper 
steps to have that and the subsequent orders set aside by some pro- 
ceeding having that purpose directly in view; the judgments or 
orders not being void, they cannot be attacked in this, which is 
strictly a collateral proceeding. This case is disposed of under the 


statute in force when the acts in question transpired, and we.do not 
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wish: to be understood as in, any respect passing on the requisites to 
a. valid: sale of land in probate under the statute now in force, 
There: was no error in the judgment of the court below, and it is 
affirmed. 
AFFIRMED. 
[Opinion delivered December 19, 1884.] 





Cann: Bros: & Co. v. F. A. Bonnerr. 


(Case No. 1492.) 





1, JURISDICTION — ATTACHMENT.— A suit for damages for wrongful attachment i 
may be maintained on the attachment. bond in the county whence the writ ‘ 
issued. ’ 

2. Same.— The statutes (R. S., art. 1198) provide that when the foundation of 
the suit is some crime, offense or trespass, a civil suit for damages, if such 
action will lie, may be brought in the county where such crime, offense or 
trespass was committed. Where a seizure of property has been made by 
virtue of a writ of attachment wrongfully issued, an action for damages : 
will lie in the county where such wrongful seizure was made. 

3.. SaME— STATUTE CONSTRUED.— The word trespass in Revised Statutes, art. 
1198, means any intentional wrong or injury done directly or indirectly to 
the person or property of another. Hubbard v. Lord, 59 Tex., 384, 

4 EXxEcuTION — ATTACHMENT.— An execution, being based upon a subsisting 
valid judgment, protects both the officer and the person procuring it, while 
a writ of attachment; being based upon a mere affidavit, cannot be invoked 
as a protection for the party procuring its issuance. 








Arrrat from Kaufman. Tried below before the Hon. Green J. 
Clark. 

The appellee brought this suit in the district court of Kaufman 
county, March 16, 1882; to recover $5,000: damages of the appellants 
for-an.alleged trespass upon and conversion of certain personal prop- 
erty belonging to him. In his petition he alleged his ownership, its 
situation in Kaufman. county, its unlawful seizure while there by 
appellants, and their conversion thereof to their own use and benefit, 
as:also the value of the same. He charged malice in the seizure, with 
-the:purpose on part of appellants of injuring, vexing and harassing 
him, and.of ruining his credit and destroying his business as a mer- 
chant. 

The: writ issued from Dallas county. Verdict for appellee for 
$597.13. 


Mm. 
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Manion & Adams and Sawnie Robertson, for appellants; on the 
jurisdiction of the district court, cited: R. &., art. 1529; Cloud’ wv. 
Smith, 1 Tex., 611; Hubbard v. Lord, 59 Tex, 384; Harris: » Fin- 
berg, 46 Tex., 97; Waterman on Trespass, secs. 1, 32; 303-309}; 367, 
vol. 1, 


Hill & Word, for appellee, on jurisdiction. of district court, cited: 
Sec. 3, R. S., p. 718; art. 173, R. 8.; 2 Vroom (N. J.); 4985 12) id, 
193; Freeman on Execution, § 302; Waterman on Trespass; voli 1, 
88 83, 95, 104, 110, 113, 487, 488, 493. 


Warts, J. Com. App.— Assuming that the attachment was wrongs 
fully sued out by appellants, then it could not be controverted but 
that appellee might have maintained an action against them im 
the county where the writ issued for the damages resulting from the 
wrongful act. Such a suit might have been maintained upon the 
attachment bond, or else, at the option of appellee, against’ the ap 
pellants alone. A suit upon the bond, while one, is not the sole 
remedy for the wrongful act to which the party injured! had the 
right to resort. 

Obviously, the mere wrongful suing out of the writ, without any 
thing being done with it, would not give a right of action for dam- 
ages, because no interference with the property rights of others: las 
occurred by reason of the wrongful writ. Suppose, however; that 
the defendant’s property has been seized and sold by virtue of such 
process, then it becomes a completed wrong, for which a suit may 
be maintained. While, if the writ is. regular upon its face, it will 
protect the officer who executes, still it will afford no protection: to 
the party who procured its issuance, if wrongful. 

He who wrongfully resorts to the writ of attachment against the 
property of another, and who directs or procures its levy upon such 
property, is guilty of an invasion of the property rights of the other; 
guilty of such wrong to the: other as would sustain a’ civil action: 
for damages resulting from the: wrong: 

Our statute provides that when the foundation of the suit is'some 
crime, offense or trespass for which a civil action im damages: may 
lie, that the suit may be brought either in the county where such 
crime, offense or trespass was committed, or else where the defend- 
ant has his domicile. R. 8., art. 1198, part 8. 

This controversy mainly turns upon the true meaning of the word 
“trespass” as used in the statute. Appellants claim that it must 
be confined to its strict legal or technical signification; while appellee 
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claims that any intentional wrong or injury done directly or in- 
directly to the person or property of another constitutes a trespass 
Within the spirit and intention of the statute. 

It must be remembered that the Revised Statutes are to be liber- 
ally construed with a view to effect their object and to promote 
justice. As a general rule the ordinary signification shall be applied 
to words used therein, and in all interpretations of the same the 
court shall diligently look for the intention of the legislature, 
keeping in view at all times the old law, the evil and the rem- 
edy. 

By the old law the privilege of suing in the county where the 
wrong had its consummation was confined to crimes or offenses. It 
was held in Illies v. Knight, 5 Tex., 315, that the acts complained 
of, to come within that exception, must amount to a crime. The 
court there remarked that a trespass de bonis asportatis, which was 
unaccompanied by a breach of the peace, was not a crime in legal 
contemplation, and therefore did not come within the exception. 
Obviously the legislature intended, by the addition of the word 
“trespass,” to materially extend the operation of the exception to 
the general rule that required the defendant to be sued in the county 
of his residence. 

These provisions are in substance re-enacted in the Revised Stat- 
utes, and must therefore be considered and read in the light of the 
liberalizing spirit which characterizes that legislation. 

The ordinary signification of the term “trespass” is the wrongful 
interference with another’s personal or property rights. Soin an 
action for damages resulting from the wrongful suing out of a writ 
of attachment, the pith of the action is the wrongful interference 
‘ thereby with the property rights of the plaintiff. Popularly speak- 
ing, it is for a trespass committed upon the property rights of the 
plaintiff, by and through the means of the wrongful writ. If it be 
admitted that generally the trespass in such case must be considered 
as committed in the county where the affidavit was filed and the 
writ issued — and that seems to be true (Hubbard v. Lord, 59 Tex., 
384),— still in this case the appellants not only procured the issuance 
of the wrongful writ, but sent an authorized agent with it into 
Kaufman county, who there directed its levy upon the identical 
property seized by the officer. They were present in Kaufman 
county in the person of their agent directing the seizure under the 
wrongful process. As the writ was regular upon its face, it afforded 
protection to the officer who executed it, but it is a mistake to sup- 
pose that such a writ afforded immunity to the party who had the 
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same wrongfully issued, and procured the seizure and sale of prop- 
erty by virtue thereof. 

Appellants were in the wrong by procuring the issuance of the 
wrongful writ, and aggravated that wrong by going into another 
county and causing appellee’s property to be seized by virtue of that 
writ. 

Their acts in this respect clearly and unmistakably constitute such 
trespass upon the property rights of appellee as authorized the suit 
in Kaufman county where the seizure was made. 

There is a distinction to be noted between an execution which 
is only voidable, and a writ of attachment wrongfully sued out. 
Under the first both the officer and party procuring its issuance will 
be protected by the writ, as there is a valid judgment upon which 
it is founded, and the irregularity is in some matter pertaining to 
the writ. Ilowever, as the writ of attachment is wrongfully pro- 
cured by means of an affidavit false in fact, though it need not be 
intentional, procured as it were against the inhibition of the law, 
surely such a writ could not be invoked as a protection to the per- 
son who disregarded the law and the rights of others in procuring 
its issuance. And the effect of such a trespass or wrong is not in 
the least ameliorated because the writ is not quashable upon that 
ground. 

Our opinion is that the district court of Kaufman county had 
jurisdiction of the case as made by the pleading and evidence, And 
as all other supposed errors are waived, we report for an affirmance 
of the judgment. 

AFFIRMED. 

[Opinion adopted December 16, 1884.] 





J. T. Suturvan & Co. v. W. D. CLevenanp Er AL. 
(Case No. 1770.) 


1. ATTACHMENT — PREFERENCE LIEN.— Where creditors obtain writs of attach- 
ment against an insolvent firm before other creditors sue out their writs of 
attachment, and they then change their original purpose of attaching, and 
endeavor by other means to secure their debt,iu such case, the second set of 
creditors obtain a preference lien over the creditors first obtaining their 
writs, 

2, SAME — FAcT CASE.— See the statement of the case, where proceedings on the 

part of first attaching creditors caused thei to lose their preference lien, 
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8. Samu —Issues.— After the attached property has been sold, the main ques- 
tion to be decided being which one of the creditors is entitled to the muneys 
arising from the sale, and all the parties claiming the attached goods being 
before the court, the various issues between the attaching creditors may then 
be tried. 

4. PRIORITY OF LANDLORD'S LIEN.— A claim for rent due by the insolvent firm 
operates as a lien superior to the attachment liens, and is entitled to be first 
satisfied out of the moneys arising from a sale of the attached property, 


Aprrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

On December 5, 1883, J. T. Sullivan & Co. sued out of the dis- 
trict court of Navarro county a writ of attachment against Hol- 
linger & Sims, failing merchants of the town of Dawson, in Navarro 
county. On the same day, Sparks, Mallory & Allen sued out of the 
county court of McLennan county attachments against Hollinger& 
Sims. Sutherland & Montgomery also sued out attachment against 
them on the same day. On December 6, 1883, W. D. Cleveland, of 
Houston, and Miller & English, of Galveston, also sued out attach- 
ments against the failing merchants. On the evening of December 
5, the day their writ of attachment issued, J. T. Sullivan & Co. pro 
cured R. H. Cubley, deputy under E. E. Dunn, sheriff of Navarro 
county, who, with their agent, was to go to Dawson to execute their 
writ bya levy on sufficient goods of Hollinger & Sims, with in- 
structions to first see Hollinger & Sims, and if they would give him 
their note indorsed by J. M. Johnson, of Dawson, not to make any 
levy. When they arrived at Dawson it was night. On the morn- 
ing of the 6th December, after ascertaining that Hollinger & Sims 
could not secure the claim of J. T. Sullivan & Co., procuring John- 
son’s indorsement, Lisman handed the writ of attachment to Cubley, 
the deputy sheriff, and told him to make the levy at 2 P. M. on De- 
cember 6. Cubley proceeded to the storehouse of Hollinger & Sims, 
called the defendants Hollinger & Sims into their back room ad- 
joining the storeroom, and read to them the writ of attachment, 
and then walked into the middle of the store, proclaimed his levy 
and indicated the goods on which he levied. The deputy sheriff 
levied Sparks, Mallory & Allen’s writ, subject to the levy of J. T. 
Sullivan & Co., but did not take exclusive possession for them, and 
was instructed not to close doors or stop sales; goods continued to 
be ‘sold as usual. Hollinger & Sims telegraphe: 1 to Lessing, Solo- 
man & Co., of Waco: “ Sullivan’s man is here; can you help us?” 
They received a reply, “Send Sullivan’s man here.” 

The deputy sheriff did not close the doors of the store, and Hol- 
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linger & Sims remained in the store selling goods until 9 o'clock 
that evening. About sunset that evening, Lisman, Sparks and Sims, 
one of the defendants in attachment, got on the train ‘and went to 
Waco, with the intention of meeting Lessing, Solomon & Co. and 
ascertaining whether they would protect Hollinger & Sims against 
the attachments. 

On the night of the 5th December, Cubley, the deputy sheriff, 
slept in the back room of the store, having taken control of the 
store, although he admitted that he did not take possession of the 
goods exclusively for Sullivan & Co. and Sparks, Montgomery & 
Allen. The keys of the front and side doors were in the possession 
of Hollinger, one of the partners. 

Late on the evening of December 6th, Miller & English and W. 
D. Cleveland sued out their writs in Corsicana. Miller & English, 
represented by their agent, Lee Cotton, had the constable at Corsi- 
cana to accompany him to Dawson for the purpose .of levying the 
writ. They arrived at Dawson about 4 o’clock on the morning 
of the 7th December, and found Deputy Sheriff Cubley sleeping in 
the back room of the store and in possession of the Hollinger & 
Sims stock of goods. Cubley told Cotton and Doolen, the :con- 
stable, they were too late; that he had possession of the goods under 
levy made by him for Sullivan & Co. and Sparks, Mallory & Allen. 
Cotton then gave him the writ of Miller & English, and Calhoun, 
the agent of W. D. Cleveland, gave him his writ, which he Jevied 
subject to the prior levy of J. T. Sullivan & Co., and made his return 
on all the writs accordingly. 

Hollinger & Sims failing to replevy, J. T. Sullivan & Co. procared 
an order directing the goods to be sold, and the funds arising from 
the sale were deposited with the district clerk to await final judg- 
ment in the attachment case, amounting to $2,263.15. Orders of 
sale were procured also on all the attachment cases. On the 8th 
May, 1884, W. D. Cleveland amended the petition in his attach- 
ment suit against Hollinger & Sims, alleging in addition to the aver- 
ments in their original petition that the levies of J. T. Sullivan and 
Sparks, Mallory & Allen were of no effect, and making all the other 
attaching creditors, the sheriff and district clerk parties defendant 
in his suit, had them all served with process — citation — and prayed 
for injunction restraining the clerk from paying over the money to 
creditors according to the priority as shown by the sheriff’s returns 
on the several writs of attachment. 

Judgment was rendered in favor of J. T. Sullivan & Co. -by de- 
fault and their attachment foreclosed; also in all the other attachment 
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suits, including that of W. D. Cleveland v. Hollinger & Sims, before 
the judgment appealed from was rendered. 

On 29th August, 1884, that part of the case of W. D. Cleveland 
v. Hollinger & Sims was called for trial. G. R. Sims having inter- 
vened, claiming an interest in the money held by the clerk, on ac- 
count of a landlord’s lien claimed by him for rent of the nouse in 
which Hollinger & Sims were doing business, J. T. Sullivan & Oo, 
pleaded : . 

1. General demurrer. 

2. Special demurrer. Because it appearing from the averments 
of W. D. Cleveland’s amended pleadings that his attachment was 
levied subsequently to that of J. T. Sullivan & Co., he cannot set 
aside or quash defendants’ levy for informality. 

3. General denial. 

4, Special answer setting up priority of levy, and alleging that if 
the levy was by any means vacated or avoided, such was negligence 
of the sheriff, and prayed for judgment over against E. E. Dann, 
sheriff. All the parties filed answers. E. E. Dunn, sheriff, demurred 
to the plea of appellants seeking a judgment over against the sher- 
iff in the event the court determined their levy was rendered in- 
valid by negligence of Deputy Sheriff Cubley. The whole case 
was submitted to the court, The court rendered judgment, over- 
raling the general and special demurrers of J. T. Sullivan & Co., 
and sustained the demurrer of Sheriff Dunn, to which J. T. Sulli- 
van & Co. excepted. The court declared the levy of J. T. Sullivan 
& Co.’s attachment to be a nullity, also that of Sparks, Mallory & 
Allen, and gave priority to levies in the following order, and directed 
payment by the clerks: 

ist. To G. R. Sims, the intervenor, for rent. 

2d. Montgomery & Sutherland. 

3d. Miller & English. 

4th. W. D. Cleveland — consuming the entire fund. 


Frost, Barry & Lee, for appellants, cited: Hulme v. Janes, 6 Tex., 
242; Long v. Garnett, 45 Tex., 401; Boles v. Linthicum, 48 Tex., 223, 


Simkins, Simkins & Neblett, for appellees, cited: Cook v. Sparks, 


47 Tex., 33; Blum v. Schram, 58 Tex., 528; Eichoff v. Tidball, 61; 


Tex., 421. 


West, Associate Justice.— Under all the facts disclosed by the 
testimony, when taken and considered together as a whole (and 
there is, in fact, no actual conflict of evidence, or very marked dis- 
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agreentent, between the parties litigant, as to what those facts really 
were), it is believed that the district court committed no serious error 
in rendering the judgment finally entered in the case as to the rights 
of the contending creditors. 

It appears quite clearly from the evidence that the appellants, 
for reasons which were satisfactory to themselves, and which are 
fully disclosed by the proof contained in the record, changed their 
original purpose (if such was ever in fact their purpose) of levying 
gheir writs of attachment on the goods of Hollinger & Sims, on the 
th day of December, 1883. 

They chose and eleoted to postpone for the present active measures 
for enforcing their writs of attachment, as was found by the court 
(and the finding is fully justified by the evidence), until the appeF 
lees, by superior diligence and acting, gained a preference lien over 
those on the attached property. 

This finding is, we believe, supported by the evidence adduced on 
the trial, and which is set out at length in the record, and as to 
which there is no serious disagreement between the parties. Meyer, 
Weis & Co. v. Oliver, 61 Tex., 585. 

Nor do we believe that the district court was in error in trying 
these several issues between the attaching creditors as it did, under 
all the facts of this particular case, as disclosed by the record. 
Eichoff v. Tidball, 61 Tex., 421. 

The property of the insolvent debtors had been already sold 
under the different writs of attachment by the sheriff. After this 


sale was made, the main question to be decided was as to who of 


the creditors and in what order were they entitled to the moneys 
arising from the sale of the attached property. 

All the parties claiming an interest in this fund arising from the 
sale of the attached goods were before the court, and their rights 
were not prejudiced by the manner in which the issues between 
them on these matters were tried. 

We are also further of the opinion that, under the facts disclosed 
by the evidence in this case, the district court did not err in per- 
mitting the landlord Sims to intervene in the cause, and set up, 
as against the fund then in the hands of the court, his claim for 
rent. The moneys had not yet been distributed, and his relation to 
the insolvent debtors as landlord, and the amount of his claim, do 
not appear to have been in dispute. The only question that seems 
to have been considered was his right to intervene in this -proceed- 
ing, and assert, as against his insolvent debtors, his right, as land- 
lord, to his unpaid rent. LEichoff v. Tidball, 61 Tex., 421. 
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This, under all the facts and circumstances of this case, as dis. 
closed by the record, we are of the opinion he had the right to da; 
and the district court committed no error in so holding. The judg 


ment is affirmed. 
AFFIRMED, 
[Opinion delivered December 19, 1884.] 





S. B. Rrypce v. JAmes A.. Ourenrnt Et AL. 
(Case No. 1583.) 


1, STATUTE OF LIMITATIONS — ADMINISTRATION.— Money due an estate having 
a proper representative becomes barred, if not evidenced by a contract in 
writing, by the statute of limitations of two years, after the accrual of ‘the 
right tosue. Following Thomas v. Greer, 6 Tex., 377. 

2. SAME — DISABILITY OF HEIR.— The statute will not be prevented from run- 
ning by the disability of the heir, if the representative of the estate hada 
right of action. 

3. EVIDENCE — CREDITS UPON CLAIMS — TITLE.— Testimony as to an agreement 
between the administratrix of the estate and one of its creditors, that his 
claims against the estate shall be allowed a credit as a payment of purchase 
money bid by him for land belonging to the estate, is irrelevant; nor does 
such agreement confer title on the purchaser freed from the vendor’s Jien 
that attached in favor of the estate. 

4, EQUITY IN LAND — CREDIT ON CLAIM.— That the purchaser of land of an es- 
tate decreed to be sold credited the amount of the purchase money on his 
claim against the estate,confers on him no equity entitled to be protected. 
Citing Burns v. Ledbetter, 56 Tex., 285. 

5. DEED — VENDOR'S LIEN — SALE OF LAND BELONGING TO AN ESTATE.— Under 
a decree of the probate court, ordering the sale of land of an estate to be 
made on a credit of twelve months with approved security, and retaining a 
lien on the land to secure the payment of the purchase money, the deed Te- 
citing the sale by virtue of the order of the court of the tract of Jandin 
controversy and of another for a certain gross sum, without distinguishing 
the amount bid for the two tracts respectively, and the further fact that the 
purchaser had executed his note for the ‘‘above-named sum,” payable in 
twelve months, as the consideration of the sale, and in no wise reserving the 
vendor’s lien in such deed, conveys title to the purchaser, and the note being 
barred, the vendor’s lien cannot be enforced. Hale v. Baker, 60 Tex., 217. 

6. ADMINISTRATION. — The purchaser under an administration is not required to 
go behind the order of sale of the probate court to see whether the admin- 
tratrix has been duly appointed and continued, and that the proceedings 
have all been regular. Following Poor v. Boyce, 12 Tex., 440; Peterson #. 
Lowry, 48 Tex., 408, and other cases. 


Appeat from Fannin. Tried below before the Hon. R. R. Gaines. 
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T. J. Brown and W. A. Evans, for appellant. 


Hale & Scott and J. B. Clark, for appellees. 


Warxer, P. J. Com. Arr.— This suit was instituted August 15, 
1876, by Frances Oliphint, as surviving widow of Joseph B. Oliphint, 
and. their minor children, James A., Ella B., Annie 8S. and Fannie 
Oliphint, who sued by their special guardian, James B. Clark, for 
$2,000 and interest, as purchase money, to enforce their lien, as 
vendors, of a certain one-half of a three hundred and twenty acre 
tract of land, against W. D. Oliphint, as purchaser, and S. B. Rindge, 
the latter of whom they allege claims to hold and own the same 
under a chain of title, which the petition sets forth, deraigned 
through a sale of the entire tract of three hundred and twenty 
acres made under an order of sale of the district court of Fannin 
county in the year 1872, to effect a partition of the tract of land 
under a decree made by that court in a suit brought for partition of 
the same into two equal! parts, one-half of which belonged to'the 
heirs of Joseph L. Oliphint, deceased, and the other to W. D. Oli- 
phint, the defendant in the partition suit, which was instituted by 
Frances Oliphint, as administratrix of the estate of her husband. 
In that proceeding, it appearing that the land was not susceptible 
of division, the court decreed its sale and that the proceeds be 
divided between the parties interested. The decree ordered the sale 
to be made “on a credit of twelve months, taking notes with :ap- 
proved security, and retaining a lien on the land to secure the pay- 
ment of the purchase money.” The sale was made by the sheriff, 
as commissioner to sell the land, on the first Tuesday of August, 
1872, and was confirmed on the report thereof on the 23d of Sep- 
tember, 1872, by the district court and a deed ordered to be made 
to the purchaser, W. D. Oliphint, which was accordingly done. The 
deed dated October 10, 1872, recited the sale by virtue of the order 
of the court of the tract of land, and also of another tract, for the 
gross sum of $5,950, without distinguishing the amounts bid for the 
two tracts respectively, and proceeded to recite that W. D. Oliphint, 
the purchaser, executed his note for the sum above named, payable 
twelve months after the date of sale, as the consideration for his 
purchase of the two tracts of land. The deed did not otherwise 
specify nor reserve, in terms, a vendor’s lien on the land than as has 
been stated; it was filed for record in the proper county clerk’s 
office April -18, 1877. 

Although the deed recited the taking of a note for the purchase 
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money, the purchaser, in fact, did not execute any note or other ob. 
ligation for the purchase money, but in pursuance of an agreement 
with Frances Oliphint, the administrateix. to that effect, credited cer. 
tain claims which he held against the estate of Joseph B. Oliphint, 
deceased, with the amount due on his bid to the estate for its interest 
in the land sold. ¥ 

W. D. Oliphint, after obtaining the deed aforesaid, conveyed, Feb: 
ruary 17, 1874, the land by deed of trust to secure the payment of 
certain debts due to Wallace & Co., which was sold by the trustees 
on May 1, 1877, when James Wallace, one of the firm, bid it in, and 
paid for it by crediting the amount of his bid on that indebtedness, 
Wallace conveyed the land to the defendant Rindge, on the 17th of 
July, 1877. It does not appear what was the character of the in- 
strument conveying it; nor upon what consideration; nor whether 
Rindge paid a valuable consideration for it; nor whether he had any 
notice other than that afforded by the records, as to the equities of 
the plaintiffs. 

The plaintiffs alleged in their petition the facts already stated in 
regard to the recitals in the deed to W. D. Oliphint from the sheriff 
under the order of sale, and alleging that no note was executed by 
W. D. Oliphint notwithstanding the recital to the contrary, and that 
Oliphint bid off the three hundred and twenty acre tract in question 
at $4,000; of which amount they claim to be.due them their one- 
half thereof, viz., $2,000, with legal interest. 

The plaintiffs prayed for a judgment against W. D. Oliphint for 
$2,000 and interest thereon, and a decree to enforce their lien as 
vendors against the land. The defendant having pleaded, among 
other matters of defense, the statute of limitations of two years, 
the plaintiffs amended their prayer, asking in the alternative that 
if the court was of opinion that the plaintiffs’ claim for the pur- 
chase money is barred by the statute of limitations, that the title of 
the defendant W. D. Oliphint and all those who claim under him be 
canceled, and that they recover possession of the land. 

The defendant set up as a defense the statute of limitations of 
two years, and that W. D. Oliphint had, under an agreement with 
Frances Oliphint, the administratrix, satisfied the amount of his bid 
for the land by crediting certain claims which he held against the 
estate which had been duly allowed and approyed, with the amount 
of his bid. 

The cause was submitted to the court without a jury. On the 
trial, under the objections of the plaintiffs, evidence as to the claims 
held by W. D. Oliphint was excluded upon various assigned grounds. 
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The court rendered judgment for the plaintiffs for an equal un- 
divided half of the three hundred and twenty acres. 

The primary object of the suit was to sue for the purchase money 
and to enforce the vendor’s lien, and only in case the moneyed de- 
mand should be held to be barred by the statute of limitations, did 
the plaintiffs seek for a recovery of the land. The rendition of the 
judgment for the land seems to imply that the court was of the 
opinion that the plaintiffs’ cause of action was barred by the statute 
of limitations of two years. And it seems that it was. The pur- 
chase money payable by W. D. Oliphint would have been assets, if 
collected, in the hands of the administratrix; she had the right to 
sue after the 6th of August, 1873, from which time the statute 
began to run, and the claim would have been barred in two years. 
Thomas v. Greer, 6 Tex., 377. The statute will not be prevented 
from running by the disability of the heir if the administratrix had 
aright of action. Darnall v. Adams, 13 B. Mon. (Ky.), 273. 

The administratrix had no authority to agree with W. D. Oliphint 
to allow a credit on his claims against the estate as a payment of 
the purchase price bid by him for the land. The transaction be- 
tween them conferred no title on the purchaser that was freed from 
the vendor’s lien that attached to the land in favor of the estate. 
The evidence, therefore, as to the claims held by W. D. Oliphint 
against the estate was irrelevant, and its rejection operated no in- 
jury to the defendants. Nor could the fact that he had credited his 
claims with the amount of his bid have conferred on him an equity 
to be protected. His doing so was “ without gain to himself or loss” 
to the estate. The credit thus entered would be the proper subject 
of cancellation, and he could have proceeded to collect his claims. 
See Freem. on Judg., sec. 478; Freem. on Exec., § 352; Townsend v. 
Smith, 20 Tex., 465; Burns v. Ledbetter, 56 Tex., 285. 

The deed from the sheriff to W. D. Oliphint did not reserve the 
vendor's lien. The lien existed by operation of the law, but. the con- 
tract was not rendered éxecutory by reason of a reservation of the 
vendor’s lien made in the deed. Such being the case, the superior 
title did not remain in the estate or heirs of Joseph B. Oliphint, de- 
ceased. Baker v. Compton, 52 Tex., 252. Otherwise, however, if 
the vendor's lien was reserved in the deed. Hale v. Baker & Rice, 
60 Tex. 217. If the purchase money note or account be barred by 
limitation, and is secured by mortgage, deed of trust or vendor’s lien, 
its payment cannot be enforced. See Hale v. Baker & Rice, supra. 

The plaintiffs cannot recover the land unless they have the su- 
perior title, which, as it seems from the evidence, they have not. 
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There was evidence tending to show that Frances Oliphint had 
never qualified as administratrix of the estate. Letters of adminis. 
tration, it appears, were duly issued to her, and the evidence indi- 
cates that she acted and was recognized by the probate court as the 
duly authorized administratrix of the estate, and the defendants in 
their pleadings allege that the estate is still open and that she is the 
administratrix, Her authority cannot be collaterally called in ques- 
tion concerning acts done by her under such circumstances. Poor 
v. Boyce, 12 Tex., 440, 449. 

The purchaser is not required to go behind the order of pro- 
bate sale to see that the administrator has been duly appointed’ and 
continued, and that the proceedings have all been regular. Daney 
vw. Stricklinge, 15 Tex., 557; Bartlett v. Cocke, 15 Tex., 471, 478; 
Poor v. Boyce, supra; and see Peterson v. Lowry, 48 Tex., 408. 

The decree of the district court ordering the sale with the reserva. 
tion of the vendor's lien was complied’ with in the deed, though no 
express reservation to that effect was made in the face of the deed, 
nor was it necessary that it should thus have been made to appear 
in order that the lien should be preserved and not waived. The 
lien was not the less reserved, when it showed in its recitals that the 
land was sold for the price bid on a credit of twelve monthis for 
which the purchaser gave his promissory note payable at the end 
of said period, than if it had embodied in the form of an executory 
contract expressions showing, in terms, that the vendor’s lien was 
reserved by the vendor. The effect upon the question of superior 
title would have been different in the one case and the other, but in 
either form the remedy for the enforcement of the lien to secure 
the payment of the purchase money would have been the same. 

We recommend that the judgment be reversed and the cause 
remanded. 

REVERSED AND REMANDED: 


[Opinion adopted December 19, 1884.) 





Joun Heatn, Apmwr, erc., er av. v. P. H. Layne er At. 
(Case No. 1494.) 


1, ADMINISTRATION — ParTIES.— Any one interested iri an estate could, under 
the constitution of 1845, by proceedings begun in proper time, maintain an 
action in the district court to revise or vacate an order of the county court 
in matters periaining to the estate, for errors or irregularities committed 
during administration. Under the constitution of 1875 the district court 
can exercise for such purposes appellate jurisdiction only. 
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9, JURISDICTION — VOID AND VOIDABLE.— The orders of the county court having 
jurisdiction of an estate, which direct a sale of land belonging to it without 
the notice required by law, are not void, but voidable. Such orders may 
be set aside by those interested in the estate by direct proceeding before the 
tribunal, and in the time prescribed by law. 

8. RETURN OF SALE— ADMINISTRATION.— The failure to enter the return of the 
account of sale on the minutes of the county court is but an irregularity, 
which, at ost, would render the proceedings confirming the sale voidable 
only. 

4, ADMINISTRATOR'S SALE.— An administrator who was authorized by order of 
the county court to sell land of the estate for cash, received from the pur- 
chaser, not cash, but a receipt against his own individual debt and other 
lands in payment. He reported, however, to the court that he had sold for 
cash, and the deed executed by him recited the receipt of payment in full 
in cash. Held: 

(1) Such a sale was not void, but voidable only, at the suit of those inter- 
ested, begun before the tribunal and within the time limited by law. 

(2) The sureties on the administrator’s bond would be liable for the 
amount of cash reported as the purchase money paid. 

5. PURCHASER — IMPROVEMENTS.— One who purchases land from the heir pend- 
ing administration on the estate of the ancestor, and improves the same 
while it yet remains, in contemplation of law, assets of the estate, has no 
equitable claim on account of his improvements as against a purchaser 
of the legal title at administrator’s sale. 


ON MOTION FOR REHEARING, 


6. BILL OF REVIEW— COUNTY COURT— JURISDICTION.— The county court can- 
not, by bill of review, revise all orders which it may make in matters of 
probate within two years after the order complained of is entered. But it 
has, in common with other courts, the power, whenever its action has been 
without jurisdiction, or when its orders or judgments have been obtained 
by fraud, or by any other means which would render them void, toso declare 
them at any time. 


Arrrat from Harrison. Tried below before the Hon. A. J. 
Booty. 

Suit against appellants brought September 6, 1878, in the district 
court of Harrison county, to revise, vacate and annul an order of 
sale, sale and confirmation thereof, of the land in controversy, made 
by the county court of Harrison county, in the administration of 
the estate of Thomas Heath, deceased, and to remove cloud from 
title, etc. 

The pleadings are very voluminous, and the record made up in 
disregard of the rules. 

The case as made is as follows: Thos. Heath died in 1861, intes- 
tate, and leaving a large landed estate, with his brother, John Heath, 
sole heir. The latter soon thereafter qualified as administrator of 
the estate. Early in 1872 he made a regular application to the 
court for an order to sell lands to pay debts and back taxes, to be a 
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private sale. Due and legal notice was given of the application, and 
the application was granted in due form. 

In 1877 certain creditors commenced proceedings to compel the 
administrator to make an exhibit and report of sale of land under 
the order, etc. This finally resulted ina report by the administrator 
that he had sold this and other lands to Hall. The court then disap. 
proved and disaffirmed the sale, and in the same order was con- 
tained the following: “ And it is further ordered by this court that 
the administrator of this estate proceed to sell again privately for 
cash the tracts of lands aforesaid, and that he report his action to 
this court for action thereon.” That order was made and entered 
May 25,1878. On the same day the administrator made under oath 
a report that he had sold the land in controversy, for cash to G. B, 
Lipscomb for $3,850. On May 31st the report of sale was con- 
firmed, and a deed executed to Lipscomb the same day reciting the 
receipt of the purchase money. Lipscomb afterwards conveyed a 
portion of the land to Mrs. Fraley and another portion to Turner, 
retaining an interest, etc. : 

When Heath sold to Hall in 1875, he executed and delivered a 
deed to Hall for the several tracts of land sold, ete. Hall paid 
nothing; he afterwards conveyed without consideration these lands 
to Heath’s (administrator's) wife, and they conveyed to appellees 
and those under whom they claim, ete. 

It was claimed that the order. of sale, and the order confirming 
the same, were void, because no notice was given, etc.; because, 
Ist. There was no entry made in the minutes of the return of the 
report of sale. 2d. That Lipscomb did not pay money for the 
land, but paid for the same in the individual indebtedness of the ad- 
ministrator, and the conveyance to him of other lands. 

The appellees filed defenses, general and special demurrers to the 
jurisdiction of the court, general denial, innocent purchasers for 
value, ete. 

Verdict and judgment for appellees. 


John T. Price, Myron R. Greer and Nathan A. Stedman, for 
appellants, on the proposition that a purchaser of land at adminis 
trator’s sale is not bound to look beyond the judgment of the county 
court ordering the sale, cited: Alexander v. Maverick, 18 Tex., 
178-196; Guilford v. Love, 49 Tex., 739; Grignon’s Lessee v. Astor, 
2 How. (U. 8.), 319. 

That an application to sell was not necessary to empower the 
court to order the sale, they cited: Murchison v. White, 54 Tex., 83; 
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Guilford ». Love. 49 Tex., 736; Alexander ». Maverick, 18 Tex., 
196; Hurley v. Barnard, 48 Tex., 86-88. 





J. J. Hill, for appellees, cited, on the proposition that the sale of 
the land was a proceeding in personam, and that notice was neces- 
sary to its validity: General Laws of 1876, p. 111, sec. 72; Act of 
1848, Pasch. Dig., art. 1814; Act of 1846, Pasch. Dig., p. 317, art. 
1099; Littlefield v. Tinsley, 26 Tex., 356; Finch v. Edmonson, 9 
Tex., 504. 

On the proposition that where the county court cannot afford 
adequate relief the district court will entertain jurisdiction, he cited: 
Becton v. Alexander, 27 Tex., 659; Smith v. Smith, 11 Tex., 102; 
Newson v. Chrisman, 9 Tex., 113; Crain wv. Crain, 17 Tex., 80; Pur- 
vis v. Sherrod, 12 Tex., 140; Francis v. Northcote, 6 Tex., 185; 
Dobbin ». Bryan, 5 Tex., 276; Long v. Wortham, 4 Tex., 381; 
Thomas #. Hill, 3 Tex., 270; Chevallier v. Wilson, 1 Tex., 161; Const.. 
of 1845, art. IV, sec. 10; Const. of 1875, art. V, sec. 8; Hagerty w.. 
Scott, 10 Tex., 530; Freem. on Judg., §§ 486, 489, 495. 

Counsel for appellees filed a lengthy argument on his motion for- 
rehearing, in which many authorities were reviewed at length. 


Warts, J. Com. App.— This suit had for its object the vacating- 
and setting aside certain orders made by the county court in the 
matter of the estate of Thomas Heath, deceased, and to vacate and’ 
| annul a sale of land made by virtue of such orders, and to remove 
cloud from title. It is claimed that the order of sale, and the order 
) confirming the sale, and the sale itself, are each and all irregular and 


void. 
The first question for consideration arising out of the record is as: 
to the jurisdiction of the district court to hear and determine the 
case as presented by the pleadings. 


Under the constitution of 1845, and the laws enacted in pursuance: 
thereof, any person interested in the estate could maintain an action 
in the district court to revise and vacate an order made by the 
r county court in matters pertaining to estates of deceased persons, 
for errors and irregularities therein, provided the suit was instituted 
within the time prescribed. But there is a marked difference in this 
respect between the constitution of 1845 and that of 1875. By the 
, former it is in effect provided that the district court shall have 

: original and appellate jurisdiction, and general control over the 
county court as a court of probate; while the constititution of 1875 


provides that the district court shall have appellate jurisdiction, and 
Vou, LXIIT— 44 
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general control in probate matters over the county court. It will 
be observed that the former conferred both original and appellate 
jurisdiction upon the district court in such matters, whereas the 
latter only confers an appellate jurisdiction upon the district court, 

This distinction is clearly marked and defined, and its effects dis. 
cussed, in a clear and exhaustive opinion by Justice Stayton, in the 
case of Frank v. Chapman, 2 Texas L. R., 53. 

It is there, in effect, held, that under the present constitution the 
district court has no original jurisdiction over the proceedings in the 
county court in matters pertaining to the estates of deceased persons, 
or over that court when sitting as a court of probate. That it has 
no other than an appellate jurisdiction, which, to become active, must 
attach in the modes prescribed by law. It results from this that an 
original proceeding cannot be commenced and maintained in the 
district court to revise and review probate proceedings had in the 
county court. The law has provided the modes by which the ap- 
pellate jurisdiction of the district court might be made to attach, 
and that these are the modes to which the party complaining must 
resort to enable him to invoke the jurisdiction of that court. 

It would seem that a proceeding in the nature of a bill of review 
might be instituted in the county court to revise and correct any 
proceeding therein had, provided it was done within the time pre- 
scribed for bringing suit by bill of review. And an appeal would 
be given to the district court from any final judgment by the county 
court in such proceeding rendered. 

The statute gives to any person interested in the estate the right 
to.appeal to the district court from any decision, order, decree or 
judgment of the county court in matters of probate. The party 
has the right also to institute his proceeding in the county court to 
revise and correct any proceeding therein had, within two years 
from the time the proceeding was had, and he also bas the right of 
appeal from any judgment rendered therein. 

sut no original proceeding can be maintained in the district court, 
as could be done under the constitution of 1845, to review, revise, 
correct, etc., the orders, judgments, decrees and other proceedings 
of the county court. For the district court has no jurisdiction to 
hear and determine such matters when presented as an original pro 
ceeding. 

In this case it is claimed that the adjudication had in the distriet 
court was not intended to, nor did it, affect or control the county 
eourt, but-that it was intended thereby to reach and control the 
person. 
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It does not require more than a cursory examination of the peti- 
tion and amendments and judgment of the court to show that such 
is not the case. The orders of the probate court are directly at- 
tacked for certain irregularities and supposed illegalities, and the 
relief sought and prayed for is that those orders be vacated and set 
aside, while by the decree of the court the order of sale and all the 
proceedin 7s thereunder are set aside and held for naught. 

If, as claimed by appellants, the order of sale, sale and confirmation 
are absolutely void, then no right could be asserted under them. 
And whenever or wherever any right might be asserted under them, 
the court would have the power to declare them null and void. 

And the next question for consideration and determination is as 
to whether the orders and proceedings had in the county court in 
reference to the sale of the land are nullities. 

It is now well settled in this state that the county court has gen- 
eral jurisdiction in matters relating to the administration of the 
estates of deceased persons. Guilford v. Love, 49 Tex., 715; Will- 
iams v. Bail, 52 Tex., 608; Murchison v. White, 54 Tex., 83; McNally 
v. Haynie, 2 Tex. L. Rev., 66. 

When an administration has been properly opened in the county 
court upon the estate of a deceased person, the jurisdiction then 
attaches for the purposes of that administration. And in respect 
to the proceedings thereafter had in the course of such administra- 
tion, as said in McNally v. Haynie, “In respect to such matters, 
the inquiry is not one of jurisdiction as to the subject-matter, but 
as to whether or not the court has exceeded its legal authority in 
dealing with a subject-matter over which it has jurisdiction.” 

In reference to the effect upon a probate sale when notice is not 
given as provided by law, the decisions in the several states are not 
uniform. In many of the states it is held that the proceeding to 
obtain an order for the sale of real estate is a new and independent 
proceeding in personam, and, if the required notice is not given 
that then the order and all the proceedings had by virtue thereof 
are nullities. 

In others it is held that where the court has the power to order 
the sale of the estate of a deceased person, the action of the court 
in doing so operates upon the estate and not the heirs; the pur- 
chaser claims, not their title, but one paramount. That the estate 
passes to the purchaser by operation of law. And that the sale is 
a proceeding in rem, to which all who claim under the intestate are 
parties. Freeman on Void Judicial Sales, secs, 15 and 16, and 
note 86. 
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At first our supreme court held that the obtaining an order to sell 
the lands of an estate was a proceeding in personam, and that the 
notice prescribed by law was essential to confer jurisdiction upon 
the court. Finch v. Edmondson, 9 Tex., 504. Subsequently the 
court held that notice was not essential to confer jurisdiction upon 
the court, and that the court had jurisdiction of the estate, and upon 
general principles could order the sale without notice. George », 
Watson, 19 Tex., 369,370. Since that time the doctrine has become 
firmly established in this state that the court has jurisdiction of the 
estate, and that orders of sale of real property without the notice 
prescribed are not void, but are irregular and voidable. And that 
such orders may be vacated and set aside by those interested in the 
estate, by direct proceeding for that purpose instituted in the tribn- 
nal and within the time prescribed by law. 

If, then, it be conceded that the order by virtue of which the sale 
was made was made and entered without the prescribed notice, it 
would only be voidable, and therefore binding upon all until vacated 
or set aside in some of the modes prescribed by law. This being 
true, it is not necessary to express any opinion as to whether or not 
the notice given before the original order was obtained is not a 
compliance with the law, that order having been continued in force 
from time to time without other or further notice. 

Appellees, however, cldim that the report of sale, although re- 
turned and filed in court in due time, was not noted in the minutes 
of the court, and on that account and for that reason the order con- 
firming the sale is void. 

The failure to note the return of the account of sale in the min- 
utes of the court is but an irregularity, which at most would render 
the proceeding voidable, but, w ‘ould certainly not make it void. 

For neither in reference to the prescribed notice in the obtaining 
an order of sale, nor in noting the report of the sale upon the min- 
utes of the court, does the law denounce any penalty for a failure 
to comply in either respect. That is, the statute does not declare 
the proceedings void where there is a failure to give the notice or 
to make the entry upon the minutes. 

Appellees also assert that the sale, etc., is void because it appears 
that Lipscomb, the purchaser, did not in fact pay the money to the 
administrator as reported and as recited, but that he paid the admin- 
istrator for the land in the individual debt of the administrator, 
and the conveyance to him of other lands in his individual capacity. 
There is no pretense that Heath did not receive a valuable consid- 
eration, but it is claimed that he was not authorized to receive any- 
thing but money in payment of the land. It is true that he was 
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ordered to sell for cash, and it was undoubtedly his duty to do so; 
but did his failure to demand and receive the money from Lipscomb 
make the sale void? He reported to the court that he had made the 
sale for cash and had received the money, and in his deed to Lips- 
comb acknowledged the receipt of the purchase money; while it 
appears that, in fact, instead of the money, he received as a consid- 
eration for the land a conveyance of other lands and a release of 
his individual indebtedness. 

When he reported the sale for cash and that he had received the 
money, he then stood chargeable with that amount of money in 
hand for the estate. And it would seem to follow that his sureties 
would be liable for that amount. The statute provides that if the 
administrator delivers the deed, where the sale is made on a credit, 
without having first received the note and mortgage of the pur- 
chaser, that the sureties on his bond are liable for the fall amount 
of the sale. Gen’! Laws 1876, p. 114, sec. 87; R. S., art. 2094. 

In a case like this, where the administrator is ordered to sell for 
cash, and reports that he has made the sale and received the money, 
it is not believed that the sureties on his bond would be heard to 
deny the truth of the report. Such a sale, while it would not be 
void, could be vacated for the irregularity in a proper proceeding 
commenced by those interested within the time and in the tribunal 
provided by law. 

The appellees purchased the land from the heir pending the ad- 
ministration. As was said in Mills v». Herndon, decided at the 
recent Tyler term (60 Tex., 353), that did not render their purchase 
void, but the rights acquired by the purchase was in every way sub- 
ject to the administration. If the land was left undisposed of by 
the administrator at the close of the administration, then their title 
to the same became perfect. 

They are not entitled to any equitable considerations in this case 
on account of having improved the land. For they made the pur- 
chase and placed the improvements upon the land at the time the 
same were assets of the estate, and subject to, in fact then being in 
the course of, administration. 

Our conclusion is that as presented by the pleadings and evidence 
the district court had no jurisdiction of the cause, and therefore the 
judgment ought to be reversed; and as it might be possible for ap- 
pellees to state a cause by amendment, of which the court would 
have jurisdiction, the case ought to be remanded. 


REVERSED AND REMANDED. 


[Opinion adopted March 14, 1884.] 
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ON MOTION FOR REHEARING. 


Srayton, Associate Justice.— This cause has been carefully con. 
sidered on the motion for rehearing, and we see no good reason for 
granting the motion. 

Viewed in any light in which the case may be, it is but too appar. 
rent that it is sought in this case, by a direct proceeding in the dis- 
trict court, to set aside an order of sale and a decree confirming a 
sale, both of which were made by a probate court in the exercise of 
the jurisdiction conferred on it by the constitution. 

To accomplish this purpose in the manner pursued, the district 
court must have possessed an original jurisdiction over the matter, 
as no effort was made whatever to take such steps as would call into 
action the appellate jurisdiction which under the constitution the 
district courts have for the purpose of revising the actions of county 
courts in matters of probate. 

The appellees had a means by which they could have had a revis- 
ion of the orders in probate, of which they complain, which would 
have called into action the appellate jurisdiction of the district court; 
and if by failure to avail themselves of such remedies as the law gave 
them they have suffered loss, it is to be attributed to their own 
fault, and not to any defect in the law. 

There is, however, to be drawn from the opinion heretofore ren- 
dered, that the county courts in probate matters have the power, by 
bill of review filed within two years after an order or decree with 
which a party may be dissatisfied has been rendered, to review any 
order which such court may make; we do not so understand the law, 
but, on the contrary, understand that the judgments and decrees of 
the county courts, sitting in probate, in reference to other matters 
than proceedings to revoke the probate of a will, or such matters as . 
by statute such courts are authorized by bill of review to revise, are 
governed by the same rules in regard to their final judgments which 
govern other courts as to the finality of their judgments after the 
close of a term. 

In common with all other courts, they have the power, when a 
judgment, order or decree has been entered without jurisdiction, or 
when obtained by fraud or such other means as are held to render 
the judgments, orders or decrees void, so to declare them at any 
time. . 

That a proceeding to revoke the probate of a will may be instituted 
in the court in which the will was probated, within the time pre- 
scribed, was recognized in Franks v. Chapman, 61 Tex., 576; as it 
was held in Franks v. Chapman, 60 Tex., 46, that in such case the dis- 
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trict court, in such matter, had no original jurisdiction. Except as it 
is given by statute, a probate court has no power by bill of review 
to revise its own decisions. The laws provide that this shall be 
done by some appellate proceeding in the district courts. 

This matter is referred to that misconceptions upon this subject 
may not arise from the language used in the former opinion. 

The motion for rehearing is overruled. 

Motion OVERRULED. 
(Opinion delivered December 19, 1884. } 





JessE Estetzt v. J. D. B. Corr. 
(Case No. 1634.) 


1. IMPROVEMENTS IN GOOD FAITH.— Where one brings suit for, and sequesters 
land, he cannot, if he afterwards fail in the suit, recover for valuable im- 
provements which he may have made upon the land pending the litigation. 

2. OUTSTANDING TITLE — SPECIFIC PERFORMANCE — VENDOR AND VENDEE.— The 
defendant had purchased the land from A., receiving a bond for title with 
general warranty. He had given three notes for the purchase money, 
which had not been paid. B. (a second vendee of A.) brought suit for the 
land, alleging that the defendant had forfeited all right to the land by his 
failure to pay the purchase money. The latter pleaded an outstanding title 
to the land, as an excuse for his failure to pay. Held: 

(1) That he was not required to allege a superior outstanding title; that to 
excuse his failure to pay, it was enough that there was a real claim to the 
land asserted by third parties. 

(2) That as long as the title which he had received from his vendor was 
incumbered_or doubtful, a court of equity would not decree a specific per- 
formance against him, 

3. SAME — NoTICE — SET-OFF — VENDOR AND VENDEE.— When the defendant 
set up the outstanding title, he prayed that the holders of that title, and 
A., his vendor, should be made parties, and be required to litigate the title 
before he should be required to pay the purchase money. The holders of 
that title answered, and, being non-residents, sought to remove the cause 
to the federal court. <A. also answered, admitting that the outstanding title 
was acloud upon the title which he had conveyed to the defendant. But 
they were dismissed from the case upon motion of the plaintiff, and the 
holders of the outstanding title proceeded against the defendant in the fed- 
eral court. Held: 

(1) That the pleading of the defendant was a sufficient notification to A, 
of the claim to the land and a sufficient demand upon him to defend the 
title. : 

(2) That as it was the duty of A. to defend the title which he had con- 
veyed to the defendant, the latter might, in this suit, set off against the 
purchase money notes whatever outlay he had necessarily made in extin- 
guishing the opposing title — not to include attorneys’ fees. 

(3) That the plaintiff, having purchased from A. with full knowledge of 
the rights of the defendant, whatever would be a good defense against A., 
if he were plaintiff, would be good against him. 
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(4) In this case A., having indulged the non-payment of the purchase 
money for more than a year after the maturity of the last note, was not en. 
titled to treat the contract as forfeited, without notice to the defendant, ang 
resell to the plaintiff. 

4, IMPROVEMENTS IN GOOD FAITH.— As it appeared that the purchase money 
notes had been deposited in court, it is held that, upon payment of the pur. 
chase money,---less some credits to which the record shows him to be enti- 
tled, including rents for the land,—a decree should be made vesting in 
defendant the title to the land; and that the plaintiff was not entitled to 
pay for improvements placed on the land by him while in possession, 


Error from McLennan. Tried below before the Hon. B. W, 
Rimes. 

The case will be found stated as it was presented by the former 
appeal in 52 Tex.,170. The following from plaintiff in error’s state. 
ment of the case presents its progress afterwards: 

Upon return of the mandate to the court below plaintiff amended, 
alleging his purchase August 14, 1871, the executory purchase of 
Estell Januar y 15, 1867, and forfeiture of same by non-payment at 
maturity, etc. He further alleged improvements made since he got 
possession under a writ of sequestration in this case April 30, 1874, 
and changed his prayer accordingly. Chism amended, leaving out 
his former plea tendering issue of title to the Rios, and joined plaint- 
iff in his pleadings. 

The Rios made default. The defendant Estell amended, reiterat- 
ing the material points of his former answer and conforming the 
same to the ruling of this court; also further alleging that since the 
former trial, the suits brought by the Rios in the United States court 
against this defendant and others had been decided in favor of said 
Rios, and that he had been forced to buy the land from said Rios in 
order to protect his rights under the purchase of Chism, but that 
this purchase was made in subserviency to the title he held under 
Chism, and prayed he be allowed reasonable compensation therefor, 
and that he have title under his said contract with Chism, ete. 

The trial resulted in a judgment for plaintiff for the land, ete, 
and the defendant Estell again brings the case to this court. 

The substance of plaintiff's amended petition, filed after the cause 
Was remanded, is thus stated in the brief of appellee’s counsel: 

In his amended petition Cole alleges the accrual of his title on 
August 14, 1871, by deed from Chism; that Chism had sold to Es- 
tell by bond for title, January 15, 1867, for three notes, due in one 
and two and three years, two of which were for $666%, and one for 
a less sum, although the bond recited three notes for equal amounts; 
that the effect of said bond was an obligation to make title on the 
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prompt and full payment of said notes; that Estell failed and re- 
fused, without adequate excuse, to pay any part of said notes, 
though often demanded; that he never intended to pay them, but, 
being insolvent, designed to hold possession of the land and defraud 
Chism of the use and profits until he could be ejected, or invent 
some pretext to retain said land without payment. That the money 
| was often demanded after the maturity of all of the notes; that he 
neither offered nor attempted to pay them, and after default was 
notified by Chism and his agents of his intention to rescind the con- 
tract, and that Estell set up no claim to compensation for any im- 
provements or payments, nor did he base his refusal to pay upon 
any fear or apprehension as to the validity of Chism’s title, but 
simply failed and refused to pay, without excuse; and that these 
facts were known to plaintiff, and relied on by him when he pur- 
) chased from Chism as authorizing Chism to abandon the contract. 
That the notes were tendered to Estell on the rescission and have 
: been delivered into court for him; that no person has since asserted 
! any liability of Estell upon them. At all times before the sale to 
. plaintiff, Chism was able, ready and willing to make title to Estell 
: upon the payment of the notes. That after full notice of intention 
to abandon said contract Chism conveyed to Cole; that Cole has 
paid for the land; that Estell was in possession at the institution of 
this suit and refused to deliver possession to plaintiff, but held pos- 
session three years, converting the rents and profits, and is still set- 
ting up claim to same; that the pretended excuses now set up for 
non-payment are false; that he well knew that Chism had the title, 
and does not now assert that any of the pretended adverse titles are 
or were superior to Chism’s, or that Chism’s title was doubtful; that 
: it is not true, as alleged by Estell, that Chism is insolvent; that the 
| right to abandon the contract having accrued and been exercised, no 
supervening equities, real or so-called, arising out of doubts or 
apprehensions of Estell as to title, and no subsequent failure upon 
the part of Chism to perform any duty to Estell, growing out of 
these supervening events, can impair Cole’s title. Before the accrual 
of plaintiff’s title, Estell, fraudulently designing to deprive Chism 
of his security, cut down, wasted, destroyed, sold and converted to 
his own use, timber of more value than any pretended payments or 
improvements made by him. 








M. Suratt and James C. Walker, for plaintiff in error, cited: Es 
tell v. Cole, 52 Tex., 177; Story Eq., sees. 395-6, 784-8; Christian- 
son v. Gardner, 5 Johns. Ch., 29; Austin v. Ewell, 25 Tex. Sup., 407; 
Iienderson v. Ownby, 56 Tex., 647. 
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Alexander & Winter, for defendant in error, on the proposition 
that mere knowledge of a suit against a vendee does not conclude 
the warrantor, cited: Paul v. Wittman, 3 Watts & Serg., 410; 
Boyd v. Whitfield, 19 Ark., 470; Simms vw Schmidt, 24 Wis., 421; 
Rawle on Covenants, pp. 221, 229, and authorities cited. 

They also cited on other propositions involved: McCarty v. Moorer, 
50 Tex., 291; Terrill ». Dewitt, 20 Tex., 260; Roeder v. Robson, 20 
Tex., 754; Thompson v. Westbrook, 56 Tex., 266; Cook v. Jackson, 
20 Tex., 210; Burgess v. Millican, 50 Tex., 403; 3 Tex., 353; 25 
Tex. Sup., 303. 





Dexany, J. Com. Arrp.— The first assignment of error is as follows: 
“The court erred in overruling defendant Estell’s exceptions con- 
tained in his first amended original answer . . . to plaintiff's 
first amended original petition, filed December 9, 1881.” 

It appears that pending the suit the plaintiff sequestered the 
property, and has held possession ever since. 

When the case went back to the district court upon the reversal 
of the former judgment, the plaintiff alleged that he had made 
valuable improvements upon the land in good faith, and asked that 
he be allowed their value in the event of a recovery by the defend- 
ant Estell. 

To this pleading Estell excepted, and this exception was over- 
ruled. 

In this we think there was error. Our statute, which allows a 
party to make claim for improvements, requires him to allege that 
he has been in possession for “at least one year next before the 
commencement of such suit.” R.S., art. 4813. See, also, Hender- 
son v. Ownby, 56 Tex., 647. 

The second assignment is as follows: The court erred in sus- 
taining special exceptions 1, 2, 3, 5 and 6 of plaintiff to defendant’s 
first amended original answer, and in sustaining special exceptions F 
1 and 3 to defendant’s trial amendment. 

The first exception is as follows: 

“ Plaintiff excepts to so much of said answer as sets up that it 
was agreed that Estell should have absolutely one hundred and 
seven acres of said land, because it appears from said plea that said 
bond or conveyance was in writing and made a part thereof, and 
that defendant seeks to vary and change said written instrument 
by contemporaneous parol statements, and does not show any fraud, 
accident or mistake, and because it sought to show a sale of land 
by parol evidence.” 
























Estrett v. Corr. 





Opinion of the court. 











The plea, however, does state that the instruments were so exe- 
cuted “through inadvertence and mistake.” 

The bond is as follows: 

“State of Texas, County of McLennan: Know all men by these 
presents, that I do this day give Jesse Estell, a freedman of McLen- 
nan county, state of Texas, a title bond to one thousand one hun- 
dred and seven acres of land, being the southeast portion of the 
Sam Gholson headright, for and in consideration of his notes, one 
for $666.663, payable twelve months from date, the second note 
payable in two years for $666.66%, the third note payable in three 
years for $666.66%, all of said notes bearing ten per cent. interest 
per annum from date. I, John Chism, of Limestone county, state 
of Texas, do hereby bind myself, my heirs and assigns, to warrant 
and forever defend unto the said Jesse Estell, his heirs, executors, 
adminstrators or assigns, the title of said land against all claims or 
claimants whatsoever. Given under my hand, this, the 15th day of 
January, 1867. 

“ Witnesses: 


his 
“©, VARNER, Joun X Cutsm.” 
“B. A. Nacwey. mark 


The notes actually given do not correspond with the notes de- 
scribed in the bond, the first note given being for only $4384. 

The plea of the defendant to which the first exception was taken 
explained the matter in this way: 

Chism, before the sale to defendant, had sold the same land to 
one Black, who had put improvements upon it of the value of $500. 
They then rescinded the sale, Chism agreeing to account for the 
value of the improvements. 

Defendant then purchased the land at $2 per acre, which would 
amount to $2,214; but it was agreed that defendant was to pay 
Black for the improvements, and for this he was to have a clear 
title to one hundred and seven acres of the land, which, at the 
agreed price, would amount to $214, and the remainder of the pay- 
ment to Black was to go as a credit on the first payment or note. 

The bond, however, in its present form, had already been drawn 
by one Nalley, and three notes, each for $6664. 

Estell refused to sign the notes until the proper credit was allowed 
upon the first one, and it was finally agreed that the first note 
should be drawn as it now stands, for $4384. 

But no separate deed was drawn for the one hundred and seven 
acres of land, it being supposed by the parties that the bond for 
the whole tract would answer the same purpose. Now, even if we 
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admit that the court erred in its ruling, it is not probable that Estel] 
was injured. By his own showing he was to pay $2,214 for the 
land. The notes which he executed, when added together, amount 
to $1,771.66%, which, when subtracted from the former, leaves about 
$443, or nearly the sum which he was to pay for the improvements, 
The testimony renders it probable that this was the agreement. 

The second and third exceptions which were sustained by the 
court related to those parts of the answer which set up the exist. 
ence of certain outstanding titles as was done in the original answer, 

The objection to the pleading was, that it did not allege that 
these outstanding titles were superior to that conveyed to the de 
fendant by Chism. 

In our opinion this objection was entirely without foundation, 
and the court erred in sustaining it. 

We may remark that as Cole purchased with full knowledge of 
the rights of Estell, anything which would be a good defense against 
Chism would be good against him. Story’s Eq. Juris., secs. 395, 396. 

Estell did not hold ander a deed of conveyance. His contract 
with Chism was executory; the instrument was in substance and 
effect, as well as in name, a bond for title. 

Under these two classes of contracts, the rights of a vendee are 
widely different. 

Under the former, if he would resist the payment of the purchase 
money, he should allege and show, beyond a doubt, that the title 
has failed in whole or in part, and that there is danger of eviction; 
but under the latter he need only allege and prove that the title is 


defective, unless he understood the facts at the date of his purchase - 


and agreed to take such title as the vendor could give. And the 
proof of these latter facts is to be made by the vendor. Cooper 
v. Singleton, 19 Tex., 260; Rawle, Cov. for Title (4th ed.), pp. 41, 
42, 565. 

The last named writer uses this language: “It is familiar that 
the general principles of the contract of sale, both in this country 
and in England, recognize and enforce, while it is executory, the 
right of a purch: aser to a title clear of defects and incumbrances, 
This right is one not growing out of the agreement of the parties, 
but which is given by ‘the law; ; and it naturally follows, that a court 
of equity will not decree a specific performange of a contract where 
the title is bad, or even as it has been said in modern times, where it 
is doubtful.” P. 42. 

This language is cited with approval by Mr. Justice Wheeler in 
Vardeman v. Lawson, 17 Tex., 16. 
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Soon after the suit was brought, Estell in his answer set up the 
adverse claim under the Moreno grant, and asked that his vendor, 
Chism, and the claimants under that grant be made parties. Chism 
in his answer admitted that the Moreno grant was a cloud upon his 
title, and asked that the holders of that grant be made parties. They 
appeared, and, being non-residents, sought to remove the case to the 
federal court. But they were dismissed upon the motion of 
the plaintiff. The supreme court, upon appeal by Estell, said that 
the answer sufficiently excused the failure to pay, to prevent (if 
true and unrebutted by other facts) the forfeiture claimed. Estell 
v. Cole, 52 Tex., 170. 

While the appeal was pending in the supreme court, Estell was 
defending in the federal court this title against the claimants under 
the Moreno grant. We take it that his pleadings in this cause not 
only notified ‘Ohiom of the hostile claim, but amounted to a call upon 
him to defend the title. In the federal court judgment was rendered 
against Estell, and he bought his peace by a compromise, and thus 
silenced the opposing claim. 

This was done before the plaintiff filed his amended pleadings 
upon which the last trial was bad. In these pleadings the plaintiff 
makes no allusion to these opposing claims, nor does he introduce 
any evidence concerning them. Chism, in his amended answer, 
withdraws his former pleading above alluded to and joins in the 
plaintiff's prayer against Estell. 

And when Estell in his amendment set up these facts and asked 
that he be allowed, as a credit upon his notes, the necessary expense 
of extinguishing the opposing claim, the court excluded that part of 
the answer upon exception by the plaintiff. 

In this, we think, the court erred. From the character of the 
contract between Chism and Estell; from the representations made 
by the former at the time of the sale, that the title was clear and 
unembarrassed, our opinion is that it was his duty to make good his 
representations and clear up the title. Upon his failure to do so, we 
think equity would allow to Estell a reasonable compensation for 
doing what should have been done by his vendor. Roberts v. Love- 
joy, 60 Tex., 253, and cases cited. 

It has been held that, when a vendee holding under a deed with 
general warranty is evicted, and brings suit upon the covenant of 
warranty, he cannot recover attorneys’ fees “ when there is no ques- 
tion of fraud, imposition or malicious conduct involved.” Turner v. 
Miller, 42 Tex., 421. 

As it does not appear that there was, in this case, any intentional 
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fraud practiced by Chism upon his vendee, it is probable that attop. 
neys’ fees should not be allowed, but costs and other necessary ex 
penses should be. 

The plaintiff below insisted in that court —and he presents the 
same views here —that Estell had forfeited all claim to the land; 
that he was insolvent and unable to pay; and that his allegations 
of outstanding titles were only pretexts to enable him to hold on 
to the land as long as possible. This view of the case is not gus. 
tained by the record. 

There is no legitimate evidence that the contract was ever aban. 
doned by Estell or rescinded by Chism. It is shown, indeed, that 
the notes were not paid at maturity; but it is also abundantly 
proven that the vendor indulged the non-payment for more than a 
year after the maturity of the last note. 

He thus waived his right to declare the contract forfeited without 
giving notice of such intention to the vendee. Tom v. Wollhoefer, 
61 Tex., 277; Scarborough wv. Arrant, 25 Tex., 129; Secrest v. Jones, 
21 Tex., 121. 

Chism testifies that he never rescinded the contract, and that 
when he sold to Cole he distinctly notified him that he must take 
his chances of getting possession. 

Cole was a near neighbor of Estell and knew all about the con- 
tract. 

A short time before his purchase he was present when an agent 
of Chism called on Estell for a payment in cotton. Estell had 
cotton, but had been advised by his counsel that it would not be 
safe to turn it over unless the notes were indorsed or the agent had 
a power of attorney. Reese v. Medlock, 27 Tex., 120. 

At that time Estell told the agent to have the notes indorsed, or 
get a power of attorney authorizing him to receive the cotton, and 
in the presence of Cole put United States revenue stamps on the 
notes which until then had been neglected. 

Immediately afterwards Cole obtained a deed from Chism, got 
possession of the notes, and the first intimation Estell had of the 
supposed forfeiture was the offer of the notes to him by Cole and 
a demand made for possession of the land. : 

Nor is there any truth in the allegation that he was insolvent 
He had ample means, he had made large improvements on the land, 
and he relied on the leniency of Chism, who, he believed, would 
take no action against him without giving him notice. 

The court permitted the plaintiff to testify to certain statements 
as made by Chism after his sale to Estell, that the latter had prom 
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ised to surrender the place to him. The defendant objected to the 
evidence and took a bill of exceptions. 

The evidence was clearly inadmissible, and it should have been 
excluded. 

The cases cited by appellee (Jones v. McCoy, 3 Tex., 349, and 
Garahy v. Bayley, 25 Tex. Sup., 295) are not in point. 

The court erred also in permitting the plaintiff to prove that 
Estell had cut a large amount of timber upon the land, 

The record does not show that the plaintiff had such an interest 
in the land as would authorize him to complain of the acts of Estell 
in the premises. 

There are numerous errors in the charge of the court which we 
need not particularize, as they relate, in the main, to the subjects 
which we have already discussed. 

Nor is it possible to notice the numerous assignments of error 
without extending this opinion beyond reasonable limits. 

Upon the whole case, our opinion is that, as against Estell, the 
plaintiff acquired by his purchase no rights which could not have 
been asserted by Chism. 

As the purchase money notes given by Estell for the land appear 
to have been deposited in the court below, he is entitled to have 
credited upon those notes — 

1st. The reasonable and necessary expenses incurred by him (not 
to inclnde attorneys’ fees) in the defense of the title. 

2d. The sum of $500 paid by him upon the execution issued under 
the former judgment, with the costs of collection. And when 
money has thus been paid out the credits should be entered as of 
the dates of payment. 

3d. The reasonable value of the rents of the land from time when 
the plaintiff took possession in 1874, including the value of his 
(Estell’s) labor in planting and cultivating the land in the early part 
of that year. 

We are also of opinion that the plaintiff should not recover for 
improvements placed by him upon the land. 

A decree should be entered giving him a reasonable time to pay 
into court whatever additional sum may be due upon the notes, and 
upon its payment the title should be vested in him and a writ of 
possession should be awarded. 

The judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion adopted December 12, 1884.] 
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F. W. Scnarrrer er at. v. H. W. Berry, Exercvror, er at.! 
(Case No. 1492.) 


1, EvipeNcE — Maps— STATUTES CONSTRUED.— The deposit of a map in the 
land office in 1847, though accompanied by an explanatory letter of the sur- 
veyor, but without field notes, cannot be regarded as such a compliance 
with the requirements of a survey and return of field notes to the lahd office 
in the confirmation act of February 10, 1852, nor with the provisions of the 
act of August 15, 1870, nor with those of the constitution on the same sub- 
ject, as to entitle a claimant under the grant to extend the lines in con- 
formity with such map, where to do so would violate natural boundaries, 
distance, quantity and configuration as designated in the grant, stamp and 
aniparo. 

2. BouNDARY — PossEssion.— Where natural boundaries, course, distance, quan- 
tity and configuration are all satisfied, the limits of a grant will not be 
extended merely because of long claim and possessory acts, so as to include 
amore extensive tract, violating all of these except course. 

8. CoNSTRUCTION — SURVEY.— That construction is to prevail which is most 
against the party claiming under an uncertain survey. It is his duty to 
show and establish his corners. 

4, SuRVEY — EvIDENCE.— The lines of the survey, as actually marked upon the 
ground, if they can be found and traced, will control course and distance, 
But that is where the actual survey can be found and identified as the same 
called for in the grant. It is not meant that, where the grant calls for cer- 
tain known and established natural or artificial monuments and boundaries, 
these may be controlled by parol proof of a survey entirely inconsistent and 
repugnant to all the calls of the grant. No case has gone to any such extrava- 
gant length as that. That would be virtually to destroy the written evidence 
of title, and substitute parol evidence in its stead, 


Aprrat from Nueces. Tried before the Hon. C. 8. West, Special 
Judge, without a jury. 





1 The record in this case did not reach the reporter in time to have the opinion 
inserted in its proper place in 61 Texas Reports, 
VoL. LXII — 45 
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This case having been tried in the court below before the Hon. 0, 
S. West, and the Hon. J. W. Stayton having been of counsel, on ap. 
peal the same was heard before the chief justice and the Hon. F, 
Chas. Hume and Hon. Robt. G. Street, special judges. 

The facts of the case are sufficiently stated in the opinion. 


Lackey, Stayton & Kleberg, MceCampbell & Givens, and Welch & 
Givens, for appellants. 

That the parol evidence was inadmissible, because there was no 
uncertainty in the grant; that the calls in the Villareal grant, and 
the description of its boundaries as contained in the grant, and the 
original map attached thereto, were clear and explicit, and could 
have been ascertained by the ordinary rules of interpretation; they 
referred to the fact that the grant and map designate the Cayo del 
Oso, a natural object well known, as the southern boundary of the 
Villareal grant, and the depositions of the witnesses Molla and Berry 
placed the southern boundary of said grant far south of the Cayo 
del Oso. Citing Muller v. Landa, 31 Tex., 265; Jones v. Leath, 32 
Tex., 329; United States v. Hartnell’s Ex’rs, 22 How., 289; Davis 
v. Ramsford, 17 Mass., 207, 211; 37 Me., 63; 38 Me., 564; Shipley, 
430; 7 N. H., 241; 1 Ired., 283; 18 Iowa, 460; 26 IIL, 415; Tyler’s 
Law of Boundaries, pp. 29, 127, 129, 130, 131, 132, 283, 286, 312. 

Davis & Ruggles, for appellees. 

That the grant, if defective, was perfected by the confirmation 
act of 1852. Citing Pasch. Dig., arts. 4440-4455, act February 10, 
1852; Pasch. Dig., vol. 1, art. 4461, act of legislature, February 8, 
1850; Cavazos v. Trevino, 35 Tex., 161; 7 Tex., 322; id., 338; 
Tex., 455; 4 How., 449; 8 How., 345. 

That the letter and map of J. Snively, deposited in the land office 
in 1847, were admissible to show boundaries, they cited: Act of 
Legislature of December 14, 1837, sec. 40, and February 4, 1840, 
sec. 1; George v. Thomas, 16 Tex., 92; Welder v. Carroll, 29 Tex., 
317; Welder v. Hunt, 34 Tex., 44; Evans v. Hurt, 34 Tex., 112, 


vt 


Srreer, Srrcran Juper.—On April 24, 1876, H. W. Berry, as 
executor of the estate of H. L. Kinney, brought this suit against 
F. W. Schaeffer, John McClane, E. R. Oliver and Mifflin Kennedy 
in the statutory form of an action of trespass to try the title to 
certain lands occupied and claimed by the defendants and alleged 
to be within the grant of the state of Tamaulipas to Enrique Vil 
lareal, commonly known as the Rincon del Oso, made November 16, 
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1831. Lucien Birdsey was afterwards admitted on his plea in in- 
tervention as co-plaintiff, and the suit was dismissed as to Kennedy. 
By amended petition, November 18, 1879, plaintiff and inter- 
venor specially allege their title as assignees under the grantee and 
his heirs, and plead the statute of limitations of five years, and pos- 
session to the limits of the grant for twenty and for forty years. 

The defendants pleaded title to particular parts of the tract sued 
for by the location of land certificates, surveys under them, and re- 
turn of the field notes to the land office; they distinctly set out the 
field notes to the parts claimed and disclaim as to the residue; they 
also pleaded not guilty. 

The boundaries of the grant known as the Rincon del Oso, as 
claimed by the plaintiff and intervenor, are thus set out in the 
original petition: “ Beginning at a point on the bank of the Nueces 
river about sixteen miles west of Corpus Christi, known as El Refa- 
gio, near the chimney of Charles Shaw, where the Barranca Blanco 
grazing tract approaches said river and where its northeast corner 
is established; thence south with the east line of said Barranca 
Blanco grazing tract of land to a pile of rocks in the prairie within 
about three miles of the Alamo Ranche, situated on the Aqua Dulce 
Creek; thence east to the Oso lagoon at a point where the lands of 
the Rincon de Corpus Christi approaches it; thence with the said 
Oso lagoon, including two islands near its mouth, to Corpus Christi 
Bay; thence with said C orpus Christi Bay, and Nueces Bay, and 
Nueces Riv er, with the meanders of said lagoon, bays, and river, to 
the place of beginning; said tract of land is bounded on the west 
by the Barranca Blanco grazing tract of land, on the south by the 
Rincon de Corpus C hristi grant and lagoon of the Oso, on the east 
by the Corpus Christi and Nueces Bays, and on the north by Nueces 

Jay and Nueces River.” 

By amendment the point El Refugio is alleged to be situated about 
eighteen miles from Corpus Christi and at the point known as Paso 
de las Contrabondistas; the western line of the grant is alleged to 
be about twelve and a half miles in length, and is further described 
according to a sectionized division of these lands made by Kin- 
ney; and the southwestern boundary, as it is termed in the amend- 
ment, is also described according to the sectionized division by 
Kinney and as running due east until it meets the Oso, thence with 
the Oso to Kennedy’s fence, and otherwise as in the original petition. 

The description of the land given in the grant is as follows: “ten 
leagues of pasture lands for horses and for cattle in the place called 
the Rincon del Oso;” also “ten sitios embraced in angular bound- 
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aries and demarkations which are shown on the annexed map;” 
also “ El Refugio and that of the prairie north to south for the west, 
that of the prairie and that of the Cayo west for the south side, 
that of the Cayo and the pass south to north for the east, and of the 
pass and of Refugio forthe north side. It adjoins towards the west 
with the pasture lands of the Barranca Blanco, towards the south 
with the Cayo of the Oso divisive from the lands of Corpus Christi, 
and for the other boundaries with the lagoon and the Nueces river,” 

The note attached to the grant and certified by the surveyor, 
Antonio Canales, is as follows: 

Norr.— “ This piece of land, according to the map, is of irregular 
form, for the reason that it is bounded by the Laguna Madre and 
the Cayo del Oso on all sides except the west, but may be reduced 
to known figures according to the rules of geometry; for instance, 
the triangle O BG and the rectangle a.d.g.o. The area which 
both includes is two hundred and twenty-five million square varas, 
which united to the parts h. i. compose two hundred and fifty mill- 
ion square varas or ten sitios of pasture land for horses and cattle, 
which is the demarkation of the following boundaries: A, boundary 
of prairie; B, of Refugio divisive, equally of the Barranca Blanco; 
G, boundary of the pass of the Cayo del Oso; h, pasture of San 
Jose; i, pasture grounds of San Enrique; B G, Nueces river; n, 
Lagoon Caidos; 1, another lagoon of salt water; M A, Cayo del 
Oso; this is divisive for the south side between this pasture piece 
and that of Corpus Christi. The line B G opposite the right angle 
O is four hundred and seventy-one cordeles and three varas, (the) 
square root of the sum of the square of the sides O B and B G, for 
the reason that the square of the hypothenuse is equal to the sum 
of the squares of the sides (containing the right angle).” 
And the map also accompanying the grant is as follows: 
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In support of the claim of boundary made by the plaintiff and 
intervenor, they introduced a copy of a map made by Snively, sur. 
veyor of the San Patricio and Nueces land district, in 1847, together 
with his letter accompanying it, both on file in the land office. The 
map is as follows: 
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In the letter dated December 18, 1847, and addressed to the com- 
missioner of the general land office, he says: “I have run the upper 
line of the Villareal grant (now the property of Col. Kinney). I 
could searcely believe that I was right until the Mexican who assisted 
in making the first survey pointed out the direction of the corner 
and described the same so minutely that I could no longer doubt. 
The corner is made of cement, which will stand for ages to come.” 

The grant is also delineated on the maps in the offices of the 
county clerk and county surveyor of Nueces county in substantial 
conformity with its configuration on the Snively map. There is also 
evidence of a continuous claim of ownership and of possessory acts 
under the grant ever since its date. 

The grant of the state of Tamaulipas to Romoso de Hinojosa, 
known as the Rincon de Corpus Christi, made November 16, 1831, 
with stamp attached, was also introduced by plaintiff and intervenor 
to show the northern boundary line of that grant and the southern 
boundary line of the grant under consideration. The plaintiff and 
intervenor also introduced a witness, Molla, who claimed to have 
been present when the survey was made by Canales in 1831, in sup- 
port of the boundaries claimed by them. 

John J. Dix, surveyor, called as a witness by both parties, cer- 
tified that he made an actual survey of the Rincon del Oso in the 
spring of 1878, on the ground, with no other guide than the grant, 
the amparo, and accompanying stamp. He says that no one being 
able to show him actual corners, he went into the Rincon and made 
this survey to be bounded by Corpus Christi Bay, Callo del Oso, and 
the Nueces river: 
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This witness has plotted three trial surveys, each within the 
natural boundaries of the grant, one to include nine and one-half 
leagues exclusive of the [incon and islands, one to include ten leagues 
exclusive of the Rincon and islands, and one with a base line cor- 
responding in length to that given by Canales in the stamp, four 
hundred cordels, and to include twelve and two-thirds leagues ex- 
clusive of the Rincon and the islands. He further states that the 
boundaries claimed by the plaintiff and intervenor embrace twenty- 
two and seven-eighths leagues, exclusive of Rincon and islands, and 
that none of the lands sued for are within the survey made by him 
of twelve and two-thirds leagues. 

There isno evidence that the owners of the Villareal title have 
ever complied with the requirements of a survey and return of field 
notes to the land office in the confirmation act of February 10, 1852; 
in the act of August 15, 1870, or with provision of the constitution 
of the state on the same subject. 

There is no clear evidence establishing either the northwestern or 
the southwestern corners of this survey, or its western or southern 
lines, as claimed by plaintiff and intervenor. Nor is there any evi- 
dence of existence of the water-course marked on the Snively map as 
coincident with the extension of the south line as claimed. Neither 
the existence or location of “ El Refugio” are clearly fixed, and the 
limits of Barranca Blanco are left vague and indeterminate. The 
plaintiff and intervenor have not even by pleading reduced their 
claim to well defined limits. 

The question for our consideration is whether the evidence is com- 
petent and sufficient, under the rules of law respecting boundaries, 
to sustain the judgment of the court below in favor of the plaintiff 
and intervenor. 

There is nothing to take this case out of the operation of the 
general rules recognized by courts in determining questions of 
boundary. 

The grant and stamp attached call for the Cayo del Oso and the 
Laguna Madre on all sides except the west, but the right is claimed 
by plaintiff and intervenor to cross the Cayo and to run some ten 
miles south of it with the northern boundary line of the Rincon de 
Corpus Christi, on the ground of recitations in the grant that it 
adjoins towards the south with the Cayo of the Oso divisive from 
the lands of Corpus Christi, and, in speaking of the Oso, “this is 
divisive for the south side between this pasture piece and that of 
Corpus Christi.” 

It is a mistake to regard the reference here made to the lands of 
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Corpus Christi as a call of this survey. The Oso is the line called for; 
and if it were not divisive of this grant from that of Corpus Christi, 
the line itself being a well-defined natural object, its further errone 
ous description would be rejected as immaterial. But, in fact, ae 
cording to every claim of boundary made in this case, the Oso, for 
some distance at least from its mouth, is divisive of these two 
grants. 

Natural boundaries, course, distance, quantity and configuration 
are all satisfied without the inclusion of any of the lands claimed 
by the defendants, and all of these —except, perhaps, course —are 

‘violated by the boundaries claimed by plaintiff and intervenor. 

The plaintiff and intervenor assumed the burden of evidence rea. 
sonably sufficient to satisfy the mind that the boundaries of the Oso 
are such as claimed by them. “That construction is to prevail)” 
said the court in Phillips v. Ayres, 45 Tex., 607, “which is most 
against the party claiming under the uncertain survey. It is his 
duty to show and establish his corners,” 

With respect to the effort made in this case to establish lines and 
corners of an actual survey made by the surveyor Canales at the 
time of the grant by the testimony of the witness Molla, the lan- 
guage of the court in the case of Anderson v. Stamps, 19 Tex., 460, 
may be appropriately quoted: “ The lines of the survey, as actually 
marked upon the ground, if they can be found and traced, will con 
trol course and distance. But that is where the actual survey can be 
found and identified as the same called for in the grant. It is not 
meant that where the grant calls for certain known and established 
natural or artificial monuments and boundaries, these may be con- 
trolled by parol proof of a survey entirely inconsistent and repug- 
nant to all the calls of the grant. No case has gone to any such 
extravagant length as that. That would be virtually to destroy the 
written evidence of title, and substitute parol evidence in its stead.” 

The judgment is reversed, and the court proceeding to render such 
judgment here as should have been rendered in the court below, it 
is adjudged that the plaintiff and intervenor take nothing by their 
suit, and that the defendants recover their costs in this court and in 
the court below. 





REVERSED AND RENDERED. 


[Opinion delivered March 28, 1884.] 


Associate Justice Srayron not sitting. 
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R. D. Compton er Au. v. Waco Brmer Co.! 


(Case No. 3942.) 


1, OrnpDINANCE.— The city council of Weco adopted an ordinance directing the 


marshai to remove all obstructions from certain highways in the city, which 
prevented free access to certain fords on theriver. Held, the council had the 
power to adopt the ordinance. 


2, SamE — PUBLIC CoMMONS.— The city council granted the right to the bridge 


company, for the term of twenty-five years, to the use of so much of the 
“reserve” or ‘‘common” as was necessary for anchorage of the: bridge, 
keeper's house and stock pens. Held, that this did not authorize the bridge 
company to use the “reserve” or ‘‘common,” so as to close the highways 
leading across the same to the fords, and that it did not authorize such use 
of the “reserve” by the company as to practically exclude the public 
therefrom. 

CITY CHARTER CONSTRUED.— By act of the legislature amending the charter 
of the city of Waco, the chartered rights of the Waco Bridge Company were 
preserved intact. Held, that the act did not confer any additional power 
upon the company, but that its effect was to protect its chartered rights then 
existing. 

Same.— By the same act, complete power was conferred upon the city coun- 
cil over the commons and other property belonging to the city, and to alien- 
ate, sell and transfer the same, subject only to the conditions, if any, on 
which the property was held. The claim that this authorized the city coun- 
cil to dispose of the ‘‘ reserve” is held not to be well founded, as by the deed 
conveying the ‘‘reserve” to the city it was,expressly declared that it was 
for the sole use and benefit of the city. 

PRESCRIPTION — FACT CASE.— See opinion for facts held sufficient to show a 
right to a ford, and way leading to and from it, by dedication and pre- 
scription. 


. CITIES AND TOWNS.— The city council would have power to open and extend 


streets to the river, so as to accommodate the inhabitants of the city and 
general public. 

CHARTER CONSTRUED.— The bridge company’s charter conferred exclusive 
bridge privileges for a distance of five miles up and down the river. Held, 
not to authorize the company to close up the existing public fords within 
that distance. 











lication in their proper places. 


' This, and the two following cases, did not reach the reporter in time for pub- 
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Appeat from McLennan. Tried below before the Hon. L. Q, 
Alexander. 

This was a suit by the Bridge Company against Compton, then 
the marshal of the city of Waco, seeking to perpetually enjoin him 
from executing an ordinance of the city of Waco, which is as fol- 
lows: “Ordered that the marshal be and is here by instructed and 
authorized to proceed at once to remove any and all obstructions 
that may exist in Elm and Washington streets that in any way pre- 
vent the public from free access to and crossing the river at the 
points heretofore used as public fords,” alleging that by virtue of 
its charter authorizing the construction and maintenance of a toll 
bridge across the Brazos river in the city of Waco, and by virtue 
of authority granted by the city council, that it had erected plank 
fences as wings to its bridge, which were necessary to the proper 
use of the bridge in crossing stock and to prevent the same from 
falling over the bluff of the river. These fences were erected on 
a reserve as public ground. And that neither Washington nor Elm 
‘street ran across the same to the river. Also claimed to own the 
land on the east side of the river opposite to the termini of Wash- 
ington and Elm streets, and claimed the right to close the fords by 
reason of such ownership. That unless restrained Compton would 
remove its fences, etc. 

The city of Waco made itself a party defendant, and by answer 
claimed, amongst other things, that the reserve had from the first 
been dglicated to public use. That the highways leading to the 
ferries had been recognized and used for a great number of years, 
That the grant from ‘the city of Waco to appellee did not authorize 
the latter to erect the fences across these highways, etc. 

Upon the trial a jury was waived and cause submitted to the 
court; judgment for appellee perpetuating the injunction. 


Harrison & Smith and Herring & Kelley, for appellants, cited: 
San Antonio v. Lewis, 15 Tex., 388; Oswald v. Grenet, 22 Tex., 94; 
Williams »v. een, 43 Tex., 1; Dillon on Maun. Corp., vol. 2, 
8§ 444, 445, note 2; id., §§ 432, 43 , 512, note 2; id., §513, note 1; id, 
8§ 507, 556, 557; Gictas srice’s Ultra Vires, p. 63, and note; Coo- 
ley’s Const. Lim., *549, 545; 2 Smith’s Lead. Cas., 170; Adams’ 
Equity, 457, top note 1; State of Ala. v. Mayor, etc., of Mobile, 
5 Port., 279; Covington v. McNickle, 18 Ky., 289; Gilmer v. Car- 
rolton, 6 B. Mon., 680; Kennedy v. Covington, 8 Dana, 50. 

As applicable to public easements, they cited: Oswald v. Grenet, 
22 Tex., 94; 15 Tex., 118; Angell on Highways, secs. 131, 132, 134, 
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149, 143, 144, 145, 149, 162, 323, 137, 138, 154, 27, 28, 2, 3; Washb. 
on Real Prop., vol. 2, p. 293 (Book 2, marginal page 39); id., p. 277 
(marginal page 27); 2 Dillon on Municipal Corporations, secs. 493, 
500, 508, 505, 507, 556, 557; 2 Smith’s Leading Cases, 170; 3 Kent, 
margin, 432, 451. 

That the obstruction was a nuisance and should be abated, they 
cited: Williams v. Davidson, 43 Tex., 1; 3 Blackstone, ch. 1, p. 6; 
ch. 13, p. 220; 2 Dillon, § 520 and note 2, §§ 515, 521, 523; Angell 
on Highways, secs. 3, 5, 27, 143, 222, 224; State of Ala. v. Mayor, 
etc., of Mobile, 5 Port., 279; 7 Sobae. (N. Y.), 106; State v. Wood- 
ward, 23 Vt., 92; Millhan v. Sharp, 27 N. Y., 611, 625. 


Sleeper, Jones and Kendall and Clark & Dyer, for appellee, on the 
right of the city of Waco and the police court to grant the company 
the ae claimed, cited: Piatt v. C. & C. Bridge Co., 8 Bush 
(Ky.), 31; Olcott v. Banfil, 4 N. H., 537; Langley v. Gallipolis, 2 
Ohio m8 107; Com. v. Alburger, 1 Whart. (Pa.), 485-6; Cook ». 
City of Burlington, 36 lowa, 357; Cook v. City of Burlington, 30 
Iowa, 94; Newport vw. Taylor, 16 B. Mon., 804-5; Chicago v. Me- 
Ginn, 51 Il!., 266; Penn Township v. Perry Co., 78 Pa. St., 457. 

On estoppel claimed against the city, they cited: Herman on 
Estoppel, 562; Grant v. City of Davenport, 18 Iowa, 179. 

That no right of way or ger was shown, citing: Worth ». 
Dawson et al., 1 Sneed (Tenn. ; Biddle v. Ash, 2 Ashm. (Penn.), 
211; Stacey v. Miller, 14 Mo, ry Hutto v. Tindall, 6 Rich. Law 
(S. C.), 396; Hogg »v. Gill, 1 McMullan, Law (S. C.), 329; State w. 
Thomas, 4 Harr. (Del.), 568; Harding v. Jasper, 14 Cal., 642; Her- 
vins v. Smith, 11 Mete. (Mass.), 241; Phipps v. State, 7 Blackf. (Ind.), 
512; Angell on Highways, 150,151; Sims *. Davis, Cheves (S. C.), 1. 

The state having granted the bridge company the franchise, neither 
it nor the city could open other ways to avoid paying toll, without 
compensating the company, citing: Croton Turnpike Co. v. Ryder, 1 
Johns. Ch., 611; Newburgh, etc., Turnpike v. Miller, 5 Johns. Ch., 
101; Auburn Plank Road Co. v. Douglass, 12 Barb., 553; Smith ». 
Harkins, 3 Ired. Eq. (N. C.), 613; Townsend v. Blewett, 5 How. 
(Miss.), 503; Cheshire Turnpike Co. v. Stevens, 10 N. H., 133; 
Thompson v. N. Y. & Harlem R. R., 3 Sandf. Ch., 625; Piscataqua 
Bridge v. N. H. Bridge, 7 N. H., 35; High on Injunctions, §§ 580- 
582. 


Warts, J. Com. Arp.— It becomes necessary in the disposition of 
this appeal to determine the question as to the power of the city 
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council to adopt the ordinance directing the city marshal to remove 
all obstructions from certain streets and ways. At the time thig 
ordinance was adopted, the charter among other things empowered 
the council “ To make regulations to secure the general health of 
the inhabitants and to prevent and remove nuisances. To open, 
alter, abolish, widen, extend, establish, grade, pave or otherwise im- 
prove, clean and keep in repair streets, lanes, avenues or alleys. To 
provide for the inclosing, improving and regulating all publie 
grounds belonging to the city. And for regulating the use of the 
city and the river and banks thereof, and the commons adjacent 
thereto.” 

As between the legislature and the municipal government, the 
former has the paramount and unrestricted authority over the streets 
and alleys of the city as public highways; and by virtue of this 
authority it may authorize the placing of obstructions in these 
streets or legalize existing obstructions which might otherwise 
be deemed nuisances. The legislature may also delegate this power 
to the municipal authorities, and vest in them such authority and con- 
trol over the streets and alleys as might be thought best for the 
general good. 

The specific authority given to the council by the sections of the 
charter quoted above, when considered in conjunction with the gen- 
eral powers conferred by the charter, must be considered as ample 
authority to enable the city council to protect and preserve the 
streets, alleys, etc., for the use of the inhabitants and general 
public. 

In Doublin v. Mayor, etc., of New Orleans, 1 Martin, 185, the 
supreme court of Louisiana held that the corporate authorities had 
the power to declare a house erected in a street a nuisance, and to 
cause its removal. The same court, in Herbert v. Benson, 2 La. An., 
771, held that the corporate authorities had the power to cause the 
removal, at any time, of a building erected on common or public 
grounds, and that at the expense of the person who erected the 
same. 

While Judge Dillon, in his work on Municipal Corporations, see. 
377, says: “A city charged by law with the duty of preventing 
obstructions of a river within its limits may, by its own act, and 
without proceeding by indictment, abate or remove anything which 
obstructs the free and public use of the river.” 

The same author, in section 95, says: “So where it is made the 
duty of a city to remove, as far as it may be able, every nuisance 
which may endanger health, the courts, unless the power be tram 
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scended, cannot ordinarily interfere. But the power to abate nui- 
sances, like all other municipal powers, must be reasonably exercised, 
etc. And generally the judicial tribunals will not interfere with 
municipal corporations in their internal police and administrative 
government, unless some clear right has been withheld or wrong per- 
petrated.” 

It is made an offense by article 405 of the Penal Code for any 
person to obstruct any public road or highway or any street or 
alley in any incorporated town or city. 

That an obstruction placed in a street or other highway, without 
authority of law, such as a building or a fence across the same, is a 
nuisance, and may be removed by the local authority, would seem 
toadmit of no doubt. But in view of the specific authority con- 
ferred upon the city authorities of Waco, the right to exercise such 
power seems to be indisputable. Every person by a resort to the 
courts of the country has a complete remedy to prevent an arbi- 
trary or wanton exercise of that authority. To force the municipal 
authorities to a suit in the courts to secure the removal of obstruc- 
tions from the streets would, to a considerable extent, defeat the 
objects and purposes contemplated in the creation of municipal 
governments. 

We conclude that the city council had the power to adopt the 
ordinance under consideration, provided the other facts existed 
which would authorize the exercise of that power. 

Without undertaking to determine how, or to what extent, an 
easement might be obtained upon this “reserve,” for that question 
is not presented in this connection, the proposition for consideration 
is, Did the municipal authorities grant to appellee a right to this 
“reserve” to the extent asserted? For the purposes of the argument 
it might be conceded that the city council had the power to grant 
to appellee a reasonable easement or charge upon a portion of this 
reserve, for cattle pens and other things necessary in conducting its 
business. But the question remains, Did the council in fact grant 
the right to the extent claimed? No such intention is apparent 
either from the language of the application or the resolution. At 
most it but conferred upon appellee the right to use such reasonable 
portion of the “reserve” as would be necessary in conducting its 
legitimate business. This is more apparent when we consider the 
purposes for which the grant was asked and made, the character 
of the “reserve,” and the extent of the power of the council over 
thesame. The right of appellee to inclose this entire “reserve,” 
and obstruct all the ways to the river except that which leads tovits 
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own toll gates, was never contemplated by the council. It could 
not be reasonably supposed that the council would have attempted 
to exclude the general public from this “reserve,” which had been 
conveyed to the city as a common, and for the use of the public, 
The subsequent action of the council in adopting the ordinance, 
directing the removal of the obstructions from the streets or Ways 
leading across this reserve to the river, is at least persuasive that it 
was never intended that such obstructions should be placed acrosg 
these ways. Appellee’s real object in extending the plank from 
across the way leading from the foot of Washington street to the 
river does not admit of much question. It was to prevent the 
public from crossing the river at the ford, and to compel all to pass 
over its bridge. 

From the evidence as disclosed by the record, this way from 
Washington street to and across the river, and along what is now 
known as Elm street, has long been an established way, continuously 
used by-the public, and recognized as such by all. 

At one time there was an established public road leading out east 
from the river, as it seems, along this way, but after the completion 
of the bridge it was discontinued as such by the county court. But 
the public thereafter, as theretofore, continued to use it, and the 
owners of the land over which it passed, in their conveyances recog- 
nized it asa public way. In fact it seems that no one ever ques- 
tioned the right of the public to its use until appellee constructed 
the plank fence across the way on the west side of the river, 

So far, then, as the obstructions at this point are concerned, we 
are of the opinion that they were unauthorized, and that the city 
council rightfully ordered their removal. 

Appellee, however, claims that its asserted right to the exclusive 
use of this reserve was confirmed by the legislature in the act consti- 
tuting the last charter of the city, passed in 1871. The two sec 
tions relied upon to support this proposition are these: 

“ Highth. To establish, erect and keep in repair bridges, culverts 
and sewers, and regulate the use of the same; provided, that noth- 
ing herein shall be so construed“as to give any power over the Waco 
suspension bridge across the Brazos river, or to interfere with the 
chartered rights of the Waco Bridge Company in any respect what- 
ever; in all other respects, however, leaving the jurisdiction the 
Same over the said bridgeway as in other portions of the corpora 
tion.” 

“ Thirty-seventh. To exercise complete and perfect control over 
the commons and all the property belonging to the city, real or 
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personal, whether lying within or beyond the limits of the corpora- 
tion created by this act, and the same to lease, sell, transfer, and 
dispose of, either absolutely or within limitation, subject only to the 
conditions, if any, on which the property is held.” 

The proviso in the first of these sections was intended as a limit- 
ation upon the powers conferred upon the council in the first part 
of the section. It was intended thereby to protect the bridge and 
chartered rights of the company from the powers therein conferred 
upon the municipal government. No additional chartered rights 
were thereby conferred upon the bridge company. Such was not the 
intention of the proviso, even had it been within the constitutional 
power of the legislature to have done this in an act to incorporate 
the city. Its sole object was to protect the existing rights of appel- 
lee conferred by its own charter. 

As to the other section, if, as seems, it is relied upon as confirm- 
ing a grant by the city to appellee of a right to use the entire 
“reserve,” or any considerable portion, so as to exclude the public 
from the free enjoyment of the same, it has heretofore been seen 
that no such grant was in fact made by the city council. Besides 
this, the exercise of control over the reserve, conferred by that sec- 
tion, is subject to the limitations and conditions upon which the 
city held the property. It will not be seriously contended that, 
under the terms of the conveyance from De Cordova and Ware to 
the commissioners, the city council had any authority to sell, lease 
or otherwise dispose of this reserve; for the language of the deed 
is, “the following described property to be used solely for the 
purposes designated, but to be held for the use and benefit of the 
town of Waco, viz.: Ten feet round the heads of the large springs 
known as the Waco springs; the public square; the reserve in front 
of the town facing the Brazos river; the streets and lanes or alleys 
running through the town and farming lots.” In a subsequent por- 
tion of this deed other property is conveyed to the commissioners, 
with express power conferred upon the city to sell and convey the 
same. Lut we search the deed in vain for the remotest intimation 
that it was intended to confer any such power upon the city with 
respect to the public square, streets, lanes or alleys, the spring or 
reserve on the river front. These in fact all occupy the same status, 
for by the terms of the deed it seems clear that they were all dedi- 
cated by the grantors to the public use. 

Hence, the legislature did not undertake or intend to confer any 
power upon the city council, with respect to this reserve, inconsistent 


with the intention of the grantors, manifested by their deed to the 
Vou, LXII — 46 
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commissioners. How far this reserve might be subjected to ease. 
ments by the exercise of the right of eminent domain need not be 
here considered, as no such right is asserted. In this connection it 
is sufficient to say that no additional right, not theretofore lawfally 
exercised under its own charter, was conferred upon appellee by 
these sections of the city charter. 

As to the ford below the bridge and opposite to the terminus of 
Jackson street, and access to it from the west side of the river, it 
appears from the evidence that these had been constantly used for 
over thirty years by the public, at the time appellee placed the ob. 
struction in the way on the east side of the river, so as to prevent 
access to the ford from that direction. 

Even before the earliest settlement by white men it seems that 
the Indians, while yet their camp-fires blazed along its banks, had 
by use established this as a ford, where the tribes crossed and re 
crossed the Brazos at will. And when the Indian, obedient to hig 
fate, moved on toward the setting sun, and the white man settled the 
country, this ford was continued, and continuously used as a publi¢ 
crossing, interrupted only by high water, until 1876. 

It would seem that the public by constant use had secured a right 
to this ford, by presumptive dedication, and also by prescription. 

But as to the approach to this ford from the east side of the river 
the evidence is uncertain and doubtful. We are unable to deter- 
mine whether there be one or two ways, when either was estab- 
lished, or how long either has been in use by the public. 

At one time the adjoining land-owners seemed to have recognized 
. the right of the public to this way, by fencing the land on either 
side of the road. Subsequently, the date not appearing, this lane 
was closed anda new road opened. It seems that this road has been 
changed several times, but as to the extent of the change the record 
is silent. If, in fact, notwithstanding slight changes, the road re- 
mained substantially the same, then from the long continued use, 
Without objection, upon the part of the owner or owners of the 
land, a dedication to public use might be presumed. Appellee 
would not have the right to obstruct any public way to the ford 
secured either by dedication or prescription. As to whether such 
) way does or not exist is a question of fact for the court or jury, to 
be determined from the evidence. 

Under the existing charter, it would seem. that the city council 
would have the power to open and extend such streets to the river 
as might be deemed necessary or convenient to the inhabitants or 
the general public. 
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It is also claimed that as appellee’s charter confers upon it exclusive 
bridge privileges for a distance of five miles up and down the river, 
and as the charter also prohibits the establishment of any other 
bridge or any ferry within that distance, it follows that all existing 
public fords within that distance were thereby prohibited and sub- 
ject to be closed by appellee. 

Such exclusive privileges as are conferred by appellee’s charter 
approach very nearly the extreme limit of legislative power, and 
such legislation is so far antagonistic to the spirit of free and en- 
lightened republican government that it is not entitled to any lib 
erality of construction or special favor from the courts. 

Certainly it could not have been the legislative intent that all the 
fords for a distance of ten miles along the Brazos, the free and un- 
interrupted use of which had theretofore been enjoyed by the pub- 
lic, should be considered as interdicted, outlawed and subject to be 
closed at the whim or caprice of appellee. 

We conclude, and so report, that the judgment of the court below 
ought to be reversed and the cause remanded for another trial. 


REVERSED AND REMANDED. 
[Opinion adopted June 22, 1883.] 





W. C. Foreman er Av. v. W. L. Meroney et At. 
(Case No. 5027.) 


1, HomMEsSTEAD — ABANDONMENT.— The children of the father by a first mar 
riage, who after his death ceased to be members of the family of his wife 
by a second marriage, cannot enforce partition of a homestead acquired by 
the separate means of their father, and which was set aside as homestead 
by the county court for the widow and children of the second marriage, 
who afterwards left it and femoved to another county, with the intention 
on the part of the widow and a second husband, whom she had married, 
never to return to it unless compelled by poverty or unavoidable circum- 
stances. Title to no other home had been acquired. 

2. Same.—It is not necessary to the existence of the homestead right that 
the family should remain on the land, ‘To use and occupy” the home- 
stead, within the meaning of article 16, section 52, of the constitution, 
does not require a residence upon it. When left, either from necessity 
or convenience, by the family, no matter for how long a time, so long as it 
contributes to the support of the family it remains the homestead until title 
is acquired to another home, and which is used and occupied as such, 


8. CASE DISTINGUISHED.— This case distinguished from Pressley v. Robinson, 57 
Tex., 453, 
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T24. Foreman v. MERONEY. 
i 
Statement of the case. 
—————— 


Arprrat from Collin. Tried below before J. M. Pearson, Esq, 
Special Judge. 

The, following statement of appellants’ counsel presents the case: 

This suit was brought by appellants against appellees for parti. 
tion of land belonging to estate of D.C. Foreman. Appellee Lu 
cetta Meroney claimed the right, as surviving wife of D. C. Foreman, 
to use and occupy the land as the homestead of herself and D.@, 
Foreman, and that it had been set apart to her by the county court 
of Collin county. Reply, abandonment, and that Mrs. Meroney 
had elected to no longer use and occupy the land as a homestead, 

The judge filed special findings, which were incorporated in the 
judgment, and which are as follows: 

1st. That D. C. Foreman and Mary Ellen Foreman intermarried 
in Collin county, Texas, on the 16th day of January, 1856. 

2d. That the two tracts of land sought to be partitioned in this 
cause were conveyed to D. C. Foreman after his marriage with 
Mary E. Howard and during her life-time, and that the entire con- 
sideration for each tract of land was the separate property of D, 
C. Foreman. 

3d. That D. C. Foreman and his wife, Mary E. Foreman, resided 
on said land as their homestead until the death of Mary E. Fore- 
man, which occurred about the year A. D. 1864, and that at her 
death she left surviving four children, the result of her marriage 


> 


with D. C. Foreman — W. C. Foreman, Donna Foreman, Abbie 
Foreman, now Abbie Dunn, and Belle Foreman, now Belle Abernathy, 

4th. That after the death of Mary E. Foreman her surviving bus. 
band intermarried with Lucetta Howard. There were born to them 
three children, namely: Ruth Foreman, Swan Foreman and Ellie 
Foreman. 

5th. That the said D. C. Foreman and Lucetta Foreman resided 
on the land in controversy as their homestead at the date of death 
of D. C. Foreman. 

6th. That D. C. Foreman died on the 19th day of May, 1879, and 
that administration closed on his estate, and that an order was 
made in the county court of Collin county, setting apart for the use 
and benefit of Lucetta Foreman, and for the minors Belle, Donna, 
Abbie, Ruth, Ellie and Swan Foreman, the homestead of two 
hundred acres. 

7th. That Lucetta Foreman intermarried’ with defendant W. L. 
Meroney on the 25th day of November, 1879. 

8th. That defendant W. L. Meroney, for a consideration of 
$1,350, $1,000 of which was cash, and $350 to be paid ona note 
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given by W. L. Meroney, bought of J. M. Wilcox, on the 1st day of 
January, 1880, a house and lot in the town of Plano, and received 
a deed therefor. 

9th. That W. L. Meroney and Lucetta Meroney moved to the 
house and lot bought of J. M. Wilcox, and occupied the same asa 
home until they afterwards sold it, which was done before the bal- 
ance of the purchase money was paid. That Belle Foreman, now 
Belle Abernathy, and Abbie Foreman, now Abbie Dunn, lived with 
them on the Wilcox place till each of them married. That it was 
the intention of W. L. Meroney and Lucetta Meroney, after they 
moved to the Wilcox place, not to return and live on the land in 
controversy. 

10th. That, on the 27th day of September, A. D. 1882, W. L. 
Meroney and Lucetta Meroney removed from Collin county te 
Parker county with the expectation to make it their future home, 
and with no intenfion to return and live upon the land in contre- 
versy, and they expect now never to return to live on the land in 
controversy unless compelled by poverty or unavoidable circum- 
stances. That they now own no land in Parker county. 

llih. That Lucetta Meroney, by her husband, W. L. Meroney, 
has rented to tenants by the year the land in controversy since 1879, 
and received rents of the same. 

12th. That the reasonable value of the yearly rents of the land 
in controversy is $3.50 per acre. 

13th. That the said Lucetta Meroney has never elected to no 
longer use or occupy the land in controversy as a homestead. 

14th. That the minors Ruth, Swan and Ellie now reside with 
their mother in Parker county, and that they have no other prop- 
erty or income except their interest in the land in controversy. 

The court stated conclusions of law as follows: 

Ist. That. Mrs. Lucetta Meroney has the right to rent the land in 
controversy, and to appropriate the rents to the use and benefit of 
herself and her minor children during her natural life, or so long as 
she remains a citizen of Texas. 

2d. That it is not necessary, in order for Mrs. L. Meroney to use or 
occupy the land in controversy as a homestead, that she should per 
sonally live on said land, or that she should have an intent ever to 
live on said land in person. 

3d. That the fact that Mrs. L. Meroney lives in a different county 
from where the land is situated, and rents said land yearly, does 
not constitute such an abandonment of the land in controversy as 
to warrant its partition among the heirs of D. C. Foreman. 
Judgment for appellees Meroney and wife. 








726 Foreman v. Mreroney. [Austin Term, 





———. 


Opinion of the court. 





Garnett & Muse and W. HT. Abernathy, for appellants, cited: 
Gilliam v. Null, 58 Tex., 304; Ayers v. Shackey, Tex. L. Rev., vol, 
3; Schneider v. Bray, Tex. L. Rep., August, 1883; Pressley v. Rob- 
inson, 57 Tex., 453; Shryock v. Latimer, 57 Tex., 674; Evans », 
Womack, 48 Tex., 230; Iken vw. Olenick, 42 Tex., 195; Railroad Co, 
». Winter, 44 Tex., 610; Philleo v. Smalley, 23 Tex., 502; Franklin », 
Coffee, 18 Tex., 413; Methery v. Walker, 17 Tex., 597; Thomas 
v. Williams, 50 Tex., 275; Wright v. Dunning, 46 IIl., 271; Story 
on Conflict of Laws, sec. 47; Cross v. Everts, 28 Tex., 523; Stewart 
». Brand, 23 Iowa, 478; Orman v. Orman, 26 Iowa, 361; Monk 
w. Capers, 5 Allen, 126; Tyffe v. Berry, 18 lowa, 5; Dunbon v. Wood- 
bury, 24 Iowa, 74; Moore v. Litman, 43 IIl., 169. 


K. R. Craig, for appellees. 


Detany, J. Com. App.— When D. ©. Foreman died he left his 
wife Lucetta and seven children. Four of these were the children 
of his first marriage. Taree of them were quite young, and the 
children of the second and surviving wife. The oldest of the chil- 
dren was a son, who seems not to have been a member of the family 
when the homestead was set apart to them. One of the elder 
daughters had died before that time; so that the family to whom 
the homestead was set apart consisted of the second wife Lucetta 
and her three minor children, together with two daughters of the 
first marriage. . These two daughters afterwards married and with- 
drew from the family; and now they join their elder brother ina 
suit for partition of the homestead against their stepmother and the 
three minors. They say that she has left the place and has no def- 
inite purpose of returning to it, unless poverty or necessity shall 
render it expedient for her todoso. This, they insist, is an aban- 
donment of the homestead, both for herself and her children; and 
there is nothing to prevent a partition among all the interested 
parties. There is no dispute about the facts. 

The widow has married again, and is living with her husband and 
children in a different county. She has no definite purpose to 
return to the homestead at any particular time, and it may so turn 
out that she will not return to it at all. Does this amount to an aban- 
donment, so as to forfeit the homestead rights of the mother and her 
children? If so, the court below erred, and the judgment must be 
reversed. The language of the constitution is as follows (art. 16, 
sec. 52): “On the death of the husband or wife . . . the home 
stead . . . shall not be partitioned among the heirs of the de- 
ceased during the life-time of the survivor, or so long as the survivor 
may elect to use or occupy the same as a homestead.” 
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What is the meaning of the words “use or occupy as a homestead ?” 
Are we to understand that the survivor must actually remain upon the 
land? Certainly not; for the preceding section of the constitution 
(sec. 51, art. 16) provides that “any temporary renting of the home- 
stead shall not change the character of the same when no other 
homestead has been acquired.” Thus the surviving wife might rent 
the homestead from year to year for many years, and this would be 
only a temporary renting, because the renting might possibly cease 
and the occupancy by the family be resumed at the end of any 
year, as the convenience or comfort of the family might suggest. 

The probate court cannot select or provide a homestead adapted 
to the wants of the surviving family. It can only set apart to them 
the homestead of the deceased, whether it be a suitable one for 
them or not. It may happen, as is the case here, that the home- 

stead is the only property of the family, and can be made available 

i to them only by being rented. The mother and little children can- 
not cultivate the soil, nor can they control and manage the labor 
necessary for that purpose. And it may happen that, in order to 
rent it to the best advantage, the dwelling must be temporarily 
given up to the tenants. Thus the family might —sometimes from 
necessity, sometimes for convenience — be locally absent from the 

homestead for years without in any degree affecting their rights. 
The law is not concerned about the precise locality of the family at 
any time, but it is concerned that, wherever they, may be carried 
by convenience or chance or misfortune, there shall be a place to 
which they may return to find the shelter and security of a home. 

The homestead, therefore, is not to be likened to prison bounds, 
within which the family must always remain, but to a sanctuary, to 
which they may always return. And an abandonment is accom- 
plished, not by going away without any intention of returning at any 
particular time in the future, but by going away with the definite 
intention never toreturn at all. 

Let us suppose the case of a surviving widow who is offered by a 
brother the shelter of his home for the time being. She accepts 
the invitation, and, together with her children, takes up her resi- 
dence with him, but nothing is said or thought about the duration 
of her stay. In fact, however, she remains at her brother’s resi- 
dence for a number of years, simply because the invitation is ex- 
tended, and her residence there is agreeable to all the parties — the 
homestead meanwhile being in the hands of tenants. In sucha 

; case it is difficult to see how the homestead rights of the mother 
and children could be affected by their absence, however protracted. 
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This case differs materially from the case of Pressley v. Robinson, 
57 Tex., 453. There the homestead was the community property 
of the husband and the first wife, and her interest passed upon his 
death to the children of the marriage. The second wife had no 
children. Here the homestead was the separate property of the 
husband. The second wife with her children has the same interest 
in the property which was possessed by the first. The plaintiffs are 
not claiming as the heirs of their mother, but of their father. Gil 
liam v. Null, 58 Tex., 298. 

Appellants, however, insist that the purchase by the second hus- 
oand of a dwelling a short distance from the farm which had 
composed the homestead is to be regarded as an abandonment. We 
do not think so. The rural homestead may consist of more than 
one tract. Const., art. 16,sec.51. If the first husband had bought 
the same place and had removed the family to it, that would not 
necessarily have worked an abandonment of the homestead. The 
homestead in this case was set apart to the wife and the minor 
children. How far the rights of the children might be affected by 
the acts of their mother we do not think it necessary to inquire. 

Something is said in the brief of counsel about a supposed ex- 
cess in the tract of land over two hundred acres; but that matter 
is not properly before us. Our opinion is that the judgment should 
be affirmed. 

AFFIRMED. 

[Opinion adopted June 24, 1884.] 





Morrss & Cumminas er av. v. Tue Sratre or Texas EX REL. 
N. Gusserr ET AL. 
(Case No. 5162.) 


1, JURISDICTION — QUO WARRANTO.— An information in the nature of a quo 
warranto sought to oust the defendants of a franchise alleged to have 
been usurped by them. No specific value of the franchise was alleged, but 
it was stated in the information that $80,000 in tolls had been collected by 
defendants under the franchise within less than seven years before the 
institution of the suit, and that tolls were still being unlawfully collected, 
Held, that in view of the character of the proceetling, the petition con- 
tained sufficient allegations of the value of the amount in controversy to 
sustain the jurisdiction of the district court. 

2. QUO WARRANTO — ACTION.— A proceeding by quo warranto may be main- 
tained against the enjoyment of a franchise claimed, whether under state 
legislation or municipal act, when there was absence of power to grant it, 
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8, Samz — COUNTY ATTORNEY.— A county attorney may institute proceedings 
by quo warranto in the name of the state to oust one from the exercise 
and enjoyment of a franchise not authorized by law. This case distin- 
guished from State v, Paris R’y Co., 55 Tex., 76. 

4, FRANCHISE — ORDINANCE — TOLLS,— The city of Corpus Christi, under act 
of February 16, 1854, was given the right to construct a channel between 
the Bay of Aransas and the Bay of Corpus Christi; to pay for it with 
money in the city treasury, and to borrow money if necessary, giving 
bonds therefor; to levy tolls on vessels passing through the channel; to 
refund the money used, with interest, and to pay off the bonded debt accru- 
ing for the money borrowed to execute the work. Under that act, the city 
of Corpus Christi employed certain parties to do the work, and afterwards 
the state granted the employees sixteen sections of land per mile of chan- 
nel to be constructed, After this the city, by consolidated ordinance, pro- 
vided for issuing to the same employees $500,000 in city bonds for the 
completion of the work, with a provision that they should be permitted to 
collect tolls on vessels passing through the channel, until the bonds were 
paid. Held, that the effect of the ordinance was to transfer to the em- 
ployees, to the extent of the power of the city to do so, the franchise of 
collecting tolls, and to require them to appropriate the sums collected to 
the payment of the bonds issued to them by the city. 

5. CONSTITUTION CONSTRUED.— When congress has legislated under the grant 
of power contained in the federal constitution, and has regulated any par- 
ticular matter pertaining to foreign or interstate commerce, a state has no 
right to interfere and pass laws which are tantamount to a regulation of 
the same subject. 


ao 


. SAME.— Under the commerce clause of the federal constitution there are some 
powers conferred on congress which, from their very nature, may be exer- 
cised by a state until the federal government shall legislate concerning 
them. Among this class is to be included the power to improve the water- 
ways of a state by the removal of obstructions from their channels for the 
benefit of navigation, and to authorize persons or corporations to collect 
reasonable tolls for the increased facilities thus afforded to travel and com- 
merce (citing authorities, for which see opinion). 

7. STATUTES CONSTRUED — CONSTITUTIONAL LAW.— The legislation of Texas, 
the effect of which was to vest in private parties, as agents and contractors 
of the city of Corpus Christi, the franchise of collecting tolls from all 
freight passing through the channel between Corpus Christi Bay and Aran- 
sas Bay, until they had realized sufficient over and above the expenses of 
collection to retire bonds issued by the city in payment for the construction 
of the channel, was not in violation of the constitution of the United 
States. 

8. RETROACTIVE LAWs.— An act of the legislature which would have been con- 
stitutional in conferring power on a municipal government to act in futuro, 
but which attempts to validate an ordinance adopted before authority to 
pass it was vested in the city by charter, was not a retroactive law within 
the meaning of art. I, sec. 14, of the state constitution of 1869, 

9, STATUTE CONSTRUED.— There is no constitutional direction as to the manner 

in which municipal corporations shall enact ordinances, and it is compe- 

tent for the legislature to validate by statute the ordinance of a municipal 
government passed to revive a repealed ordinance for the benefit of a con- 
tractor. Citing People v. Supervisors, 20 Mich., 95, and People v. Mitchell, 

85 N. Y., 551. 
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Argument for the appellants. 
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11, 


12, 


13. 


14. 


16. 


17. 


5. CONTRACTS — STATUTE CONSTRUED.— The obligation to perform its contracts 


Aprprat from Nueces. Tried below before the Hon. John OQ, 
Russell. 
The opinion states the case. 


MeCampbell d& Givens, for appellants, on jurisdiction, cited: 
Const., art. 5, sec. 8; State v. De Gress, 53 Tex., 387; Wood on 
Mandamus and Quo Warranto, p. 233; 63 N. Y., 320. 

That the proceeding by guo warranto would not lie, they cited: 


R. 


a, 


CONSTITUTION CONSTRUED — CAPTION OF BILLS.—Section 196 of the act of 
May 22, 1873, entitled ‘“* An act to re-incorporate the city of Corpus 
Christi,” and which attempted to validate as binding contracts certain city 
ordinances passed before that time, under which money had been expended 
by those contracting with the city, was not in violation of the constitu- 
tion in force, as not being indicated in the caption of the act. The section 
was germane to the object of the act. The tendency of decisions is to con- 
strue the constitutional provision regarding the caption of legislative acts 
liberally. 

CONSTITUTIONAL LAW.— An enactment by the legislature validating a defect. 
ive city ordinance, so as to protect one who had expended money under it, 
is not the exercise of judicial power. 

LEGISLATIVE ACT — CONSTITUTION CONSTRUED.— The constitutional provision 
which prohibits the amendment of a legislative act by a mere reference to 
the title of the law amended has no application to an act validating a mu- 
nicipal ordinance. 

CONTRACT TO COLLECT TOLLS.— After the passage of the act of May 22, 
1873, a valid contract existed between the city of Corpus Christi and 
Morris & Cummings, under which, upon conditions (referred to in the opin- 
ion), Morris & Cummings were to be allowed to collect tolls on vessels pass- 
ing over the channel between Corpus Christi Bay and Aransas Bay. 

REPEAL OF CITY CHARTER— CONTRACTS.— The power of the legislature to 
repeal an act creating a municipal corporation always exists; but it can- 
not be exercised to the injury of creditors of the corporation, or of those 
who hold contracts with it, and especially those who have complied with 
their contracts, and have not received their compensation from the munic- 
ipal government. Citing Mount Pleasant v. Beckwith, 100 U.S., 514. 








rests upon a corporation as upon a natural person, and a legislative act 
which deprives a corporation of its charter cannot be construed as reliev- 
ing it from liabilities to creditors already incurred. 

AGENT — CONTRACT.— All agencies whereby the agent agrees with his em- 
ployer to perform certain services for the latter, and to receive in return 
certain compensation, are contracts; and none the less so because the 
services are performed by one party in the name of the other, as agent. 

STATUTE CONSTRUED — CONTRACT.— The agreement that contractors and 
agents of the city of Corpus Christi should collect tolls (as stated in the 
fourth subdivision of this syllabus) was not to be affected by an act of the 
legislature repealing the charter of the city; a different construction would 
violate both the constitution of the United States and of Texas, 






S., Appendix, p. 45; Banton v. Wilson, 4 Tex., 406; Williams #. 
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Davidson, 43 Tex!, 1; State v. Rio Grande R. R. Co., 41 Tex., 217; 
State v. Lyons, 31 Iowa, 432. 

That the state could authorize the improvement of navigable 
waters, they cited: Sec. 196, law re-incorporating City of Corpus 
Christi, passed May 22, 1873; Kimball v. County of Mobile, 6 Otto, 
691; Angell, Watergourse (Perkins’ ed.), p. 721, note 4, citing Moor 

». Veazie, 32 Me., 343; Angell, Watercourse, pp. 728, 750, and note; 
W isconsin River Improve ment Co. v. Manor, 28 Am. Rep.; Pound 
y. Turck, 5 Otto, 459; Veazie v. Moor, 14 How., 568; Grant ». 
Leach, 20 La. An., 329; State v. New Orleans Nav. Co., 5 Mar. 
(La.), 511. 

That the rights of appellants could not be divested by legislative 
act or ordinance, they cited: Bill of Rights, Const. 1845 and 1870, 
sec. 14; Bill of Rights, Const. of 1876, sec. 16; Milam Co. v. Bate- 
man, 54 Tex., 153; Terrett v. Taylor, 3 Pet. Cond. Rep., 295; 
9 Cranch, 43; Pawlett v. Clarke, 3 Pet. Cond. Rep., 418; University 
y. Fay, 1 Murphy, 58; Dartmouth College Case, 4 Pet. Cond. Rep., 
479; Cooley’s Con. Lim., p. 278 and note; id., pp. 289, 295; Tou- 
lumne Recemption Co. v. Sedgewick, 16 Cal., 11; Commonwuaiill 
v. New Bedford Bridge, 2 Gray, 339; State v. Hawthorne, 9 Mo., 
389; Von Iloffman »v. City of Quincy, 4 Wall., 535; Broughton ». 
Pensacola, 3 Otto, 266; Dillon on Mun. Corp., p. 151; West River 
Bridge Co. v. Dix, 6 How., 529. 





That the legislature could validate bonds irregularly issued by a 
municipal government, they cited: Treasurer v. Folsom, Withrow’s 
American Corporation Cases, vol. 2, p. 551 (reported in 13 Minn., 
219); City of Beloit v. Morgan, 7 W all., 619; Cooley’s Const. Lim. 
(3d ed.), pp. 224, 293, notes, 2, 373. 


Welch & Givens and D. McNeil Turner, for appellees, on juris- 


: diction, cited: Const., art. XII, sec. 4; Gen. Laws 1879, extra ses- 
sion, ch. 48, secs. 1,4, 6; Austin ». G.,C. & S. F. R. R. Co., 45 Tex 
og State v. S. P. R. R. Co., 24 Tex., 113; Brennan v. Bradshaw, 


> Tex., 330; State v. De Gress, 53 Tex., 387; State v. Hunton, 28 
=f 594; Commonwealth v. Arrison, 15 Serg. & R., 127; People ». 
gg Insurance Co., 15 Johns., 362; State v. McDaniel, 22 Ohio St., 
354; People v. Miller, 15 Mich., 354; Statute of Anne, ch. 20, 9 
dy A. D. 1711; High on Ext. Rem., sec. 624, citing People ». 

Holden, 28 Cal., 123; m3 secs. 650, 653, 712 and authorities, 713, 
720 and +; also ch. 13, secs. 654, 696, 697, 698; Angell & Ames 
on any 34; Dillon on Mun. Corp., sees. 844, 888, 890 (3d ed.); 
State v. Messmore, 14 Wis., 115. 
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That the charter of a municipal corporation is not a contract and 
may be repealed at any time, they cited: Const. 1876, art. 19, 
sec. 3; Special Laws 1875, ch. 88, p. 135; Blessing v. City of Gal 
veston, 42 Tex., 642; Meriwether v. Garrett, 12 Otto, 511; East 
Hartford v. Hartford Bridge Co., 10 How., 511; United States », 
B. & O. R. KR. Co., 17 Wall., 322; Girard ». Philadelphia, 7 Wall, 1; 
Barnes v. District of Columbia, 1 Otto, 540; Police Jury v. Shreve- 
port, 5 La. An., 661; Amite City v. Clemens, 24 La. An., 27; New 
Orleans v. Hoyle, 23 La. An., 740; Philadelphia v. Fox, 64 Pa. St., 
169; Trustees v. Tatman, 13 IIL, 30; Darlington v. Mayor, 31 N, kas 
164; Cooley on Const. Lim., secs. 192, 193, and authorities (4th ed.); 
Dillon on Mun. Corp. (3d ed.), sees. 64, 85, 87, and authorities, and 
sec. 967; Sedgwick on Cons. of Con. and Stat. Law, p. 582, and 
note of authorities. 

A city corporation can make no sale or transfer of its charter 
rights unless authorized by the charter, citing: Special Laws 1854, 
ch. 95; Special Laws 1860, ch. 190; Williams v. Davidson, 43 Tex., 
2; Pye v. Peterson, 45 Tex., 312; Dillon on Mun. Corp. (3d ed.), see. 
89 and authorities there cited; Cooley on Con. Lim., secs. 194 et seg. 
and authorities. As to delegation: Dillon on Mun. Corp. (3d ed.) 
secs. 96, 97; Cooley on Con. Lim., secs. 204 e¢ seg. and authorities, 

That an attempted validation of an illegal contract was violative of 
the constitution, they cited: Special Laws of 1884, ch. 95; Special 
Laws of 1860, ch. 190; Special Laws 1873, ch. 198, entitled “ An act 
to re-incorporate the city of Corpus Christi,” sec. 196 et seg.; Special 
Laws 1875, ch. 88; Const. 1869, secs. 17, 18, and Bill of Rights, 
1869, sec. 14; Const. 1869, art. 2, sec. 1; Brewer ». West, 2 Tex. 
3877; Cooley on Con. Lim. (4th ed.), pp. 493, 494, 495, 496, and notes; 
also p. 227; Sedgwick on Cons. of Con. and Stat. Law, pp. 411, 599, 
600; Green's Brice’s Ultra Vires, p. 746; Dillon on Mun. Corp. (3d 
ed.), secs. 77 (45), 78, 79 (46), and notes; Burroughs on Public Securi- 
ties, pp. 232, 420, 423. 


’ 


Wii, Curer Justice.— This is an information in the nature of 
a quo warranto, filed by the county attorney of Nueces county, at 
the relation of N. Gussett and others, against the city of Corpus 
Christi, the firm of Morris & Cummings, and other defendants, 
requiring them to show by what authority they assumed the right 
to collect tolls on freight passing through the channel connecting 
the Bay of Aransas with the Bay of Corpus Christi. The informa- 
tion prayed for judgment ousting the defendants of the franchise 
which was alleged to have been usurped by them. 
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The city of Corpus Christi disclaimed all right to collect the tolls, 
admitted the invalidity of the claim, and asked that the suit might 
be dismissed as to the city, which was done. 

The other defendants, joined by the Central Wharf and Ware- 
house Company, of Corpus Christi, a corporation chartered under 
our state laws, which had made itself party defendant to the suit, 
filed exceptions to the information; and Morris & Cummings and 
the above corporation filed a general denial, as also a special answer, 
setting up the facts under which they claimed the right of which it 
was sought to oust them. 

They subsequently filed a supplemental answer, setting up addi- 
tional grounds upon which they based their claim to tolls upon 
freight passing over the said channel. 

To these answers the plaintiff filed a general demurrer. 

The court below overruled the exceptions of defendants to the in- 
formation, but sustained the demurrer of the plaintiff to the several 
answers of the defendants. The latter declining to amend, the 
court entered judgment ousting them of the franchise or right to 
collect toll on freight passing over the ship channel, and restraining 
them from exercising the right in future. 

The defendants excepted and gave notice of appeal, and the case 
is now here for our review of the judgment and proceedings below. 

It is insisted by the appellants that their demurrer to the informa- 
tion should have been sustained because the court had no jurisdic- 
tion of the suit. The objection to the jurisdiction raised* here is 
that there is no allegation in the petition of the value of the fran- 
chise, nor that the relators are sought to be made liable for future 
tolls; nor is there any prayer for the recovery of former tolls paid 
by them. 

Without passing upon the question of the jurisdiction of the dis- 
trict court in a suit of this nature regardless of the value of the 
franchise in controversy, it is a sufficient answer to the above objec- 
tion to say that the information does state facts showing that the 
present franchise was of value far above the sum required to give 
the district court jurisdiction. It alleges the collection of more than 
$80,000 within less than seven years, and that the defendants were 
still unlawfully collecting tolls on freight passing through said water- 
way, to the damage of the relator and others. A franchise produc- 
ing such an income is certainly of greater value than $500; and the 
allegation is that the relators as well as others contribute towards 
making up the aggregate sum paid to the claimants of the franchise. 

Moreover, the present proceeding, although taken upon the rela- 






















784 Morris & Cvmunes v. Srare ex rev. Gusserr. [Austin Term, 





Opinion of the court. 





TT 


tion of private persons, is in effect carried on by the state for the 
benefit not only of the relators but of the public generally. The 
amount of interest held by the relators in the subject-matter of this 
suit is of no importance, if the value of injury done to the publie 
or of profit to the usurper by the exercise of the unlawful authority 
is sufficient to bring it within the jurisdiction of the court. State v, 
De Gress, 53 Tex., 387. 

As to the ground taken under the demurrer of defendants, that 
guo warranto proceedings cannot be used to annul an ordinance 
irregularly passed, it is sufficient to say that the present suit has no 
such object. It seeks to oust parties of the enjoyment of a fran- 
chise claimed under legislation both of the state and the city goy- 
ernment, and not to act directly upon the city of Corpus Christi 
and compel it to annul one of its ordinances. The latter was the 
object of the suit in the case cited as authority under this proposi- 
tion; but it was expressly said that “an information in the nature 
of a guo warranto is authorized in cases where the franchise is exer- 
cised in the absence of the vital element of power,” which is the 
ground of action in the present cause. State v. City of Lyons, 31 
Iowa, 432. 

It is also suggested in argument, though not made as a distinet 
proposition, that the county attorney had no right to file the infor- 
mation, but that this right and duty pertains to the office of the 
attorney-general alone. A sufficient answer to this is, that both 
the constitution and the statute passed in pursuance of it authorize 
the county attorney to institute the proceeding. Const., art. 12, 
sec. 4; Statute of 1879, ch. 48, sec. 1. 

The case of State v. Paris R’y Co., 55 Tex., 76, cited by counsel, 
was an injunction suit to restrain a railway company from exceeding 
its powers, and thereby creating a nuisance by obstructing a street 
within acity. The court there held that the authority to institute 
the proceeding was given under art. 4, sec. 22, of the constitution, 
and Revised Statutes, arts. 2806, 2797, 2798, and the power was 
conferred upon the attorney-general alone. The present suit is 
brought under wholly different clauses providing for the specific 
proceeding of guo warranto, and is fully sanctioned by the terms of 
the law under which an information of this character is author- 
ized. 

The two remaining propositions urged in support of the demurrer 
are not appropriate to it, as they involve matters set forth in the 
special plea of the defendants, and will be considered in passing 
upon the demurrer sustained to that answer by the court below. 


— 
‘ 
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We are of the opinion that the court did not err in overruling the 
demurrer of appellants to the information. 

In considering the demurrer of the state to the answers of the 
defendants below, it is proper to say that all state and city legisla- 
tion bearing upon the right of the defendants to exercise the fran- 
chise from which it was sought to oust them were treated below as 
before the court, so that the controversy might, as far as possible, be 
determined upon demurrer. It would be a tedious task to recite all 
the numerous acts of the legislature and city ordinances contained 
in the record, or even the substance of them, and we shall therefore 
content ourselves with a statement of their results so far as the rights 
of the defendants are concerned to the controverted franchise. 

It seems that the right to construct a channel between the bays 
before mentioned was originally granted to the city of Corpus 
Christi by an act of the legislature of February 16, 1854, and by it 
the city was authorized to employ assistants to do the work, and to 
pay for it with money in the treasury, and if that was not sufficient, 
to borrow money and give bonds to secure its payment to make up 
the deficiency. It was also authorized to levy tolls upon vessels 
passing through the channel, to refund the money used with interest, 
and to pay off the bonded debt accruing for the monev borrowed to 
execute the work. 

It seems further that, in pursuance of this act, the city employed 
Dean S. Howard and others to do this work, and the legislature, on 
August 22, 1856, supplemented the compensation these parties were 
to receive by allowing them sixteen sections of land for every mile 
of channel they should complete (of certain width and depth), not 
to exceed seven miles. On the 15th of April, 1858, a consolidated 
ordinance was passed which amounted to a contract with Dean 8, 
Howard and others, by which the latter were to construct the channel 
and receive therefor the sum of $500,000 in city bonds, and were 
also to be allowed to collect toll upon vessels passing through the 
channel. The result of this ordinance was to transfer to Howard 
and his associates, so far as it was in the power of the city so to 
do, the franchise of collecting these tolls upon freight, and to re- 
quire them to appropriate it towards the payment of the bonds 
received by them from the city. 

On the 8th of November, 1860, the legislature incorporated the 
Corpus Christi Canal Company, and, among other rights conferred 
upon them, was that of acquiring from the parties already having 
the contract to construct the channel all the rights, franchises, ete., 
held by them under a certain act of the legislature and ordinance 
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of the city of Corpus Christi, the ordinance of April 15, 1858, not 
being mentioned. 
This act recognized John M. Moore and other named parties as con- 
stituting the corporation and vested in them all the rights, franchises, 
ete., granted by the act. These rights were to be enjoyed by the 
company for fifty years, and no grant was to be made which would ' 
in the least impair them; but at the expiration of the above time i 
the canal, with all its incidents, was to belong to the state. 
The constitutional convention of 1869 adopted a declaration val- 
idating the acts of February 13, 1854, and of August 22, 1856, and the 
ordinance of April 15,1858. It recognized the contract between the 
- city and Dean S. Howard and others, and confirmed Moore as agent 
and contractor for the completion of the channel, and in all the rights, 
etc., of Dean S. Howard & Co. and J. W. Vineyard and his assigns, 
under the acts of the legislature and the ordinances of said city, and 
gave him two years in which to complete the channel. It validated 
the bonds issued under the ordinance of April 15, 1858, which, by * 
transfer from the parties to whom they were originally issued, had . 
come into the possession of said Moore. It declared them to bea q 
lien upon the revenues of the channel, but provided that the city 
should be in no wise responsible for them. It authorized and re- 
quired Moore to collect tolls on vessels passing over the channel, not 
to exceed five cents per barrel of freight, to pay the bonds and the 
further expenses of constructing the channel, and vested in them 
the land grants made by the act of August 22, 1856. 
By ordinance of June 5, 1869, the city attempted to cancel the 
bonds issued to Howard; and by another of June 29, 1870, repealed 
an ordinance of November 6, 1868, authorizing Vineyard and his 
assigns, agents and contractors of the city to collect tolls for the use 
of the channel. 
An ordinance was adopted by the city council on June 13, 1872, 
the effect of which was to recognize the defendants Morris & Cum- 
mings as having succeeded to all the rights of D. S. Howard & Co., 
and of Vineyard and his assigns, under the ordinance of April 15, 
1858, and to constitute them agents of the city for collecting said 
tolls, and negotiating the bonds issued by the city as before stated. 
It also subrogated them to all the rights, franchises and powers con- 
ferred on the city by the act of February 11, 1854, but provided 
that no tolls should be collected until the channel was completed to 
a depth of eight feet, and a width of one hundred feet, and had 
been received by the city of Corpus Christi. This ordinanée also 
validated the bonds for the benefit of Morris & Cummings, and 
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rovided that the work should commence within six months and 
should be completed by the 15th of December, 1874. When the 
mayor and aldermen were notified of the completion of the channel 
they were to appoint a committee to examine and report thereon, 
and if reported as finished in accordance with the contract they 
were to accept the same and at once authorize the collection of tolls. 

Another ordinance, adopted February 12, 1873, confirmed the 
foregoing and invested Morris & Cummings with all the rights, ete., 
conferred upon their predecessors by the ordinances above recited, 
and repealed such as conflicted with the spirit of the one then en- 
acted. 

On the 23d of May, 1873, the legislature passed an act in relation 
to the canal in which they recognized the work then being done by 
Morris & Cummings in constructing the same as being performed 
by virtue of the act of February 13, 1854, and the ordinances of 
April 15, 1858, 13th June, 1972, and 12th February, 1873. It vali- 
dated and legalized said ordinances in every respect, excepting that 
it expressly refused to legalize the bonds issued to aid in the con- 
struction of the canal. 

Again, on the 20th of May, 1873, the legislature passed an act to 
re-incorporate the city of Corpus Christi. The one hundred and 
ninety-sixth section of the act, among other things, recognized 
the ordinances above mentioned as valid and binding contracts be- 
tween the city and Morris & Cummings, who had acted under and 
availed themselves of their provisions. The bonds issued under the 
ordinance of April 15, 1858, were declared valid and binding as a 
lien upon, and to be satisfied out of the tolls and revenues arising 
from, the ship channel but not otherwise. 

An ordinance subsequently passed, after reciting that notice of 
the completion of the ship channel by Morris & Cummings, con- 
tractors and agents, had been dulv given to the council at their 
meeting of May 12, 1874, and that a committee of three competent 
persons had reported unanimously that the channel had been finished 
in accordance with contract, accepted and received it as finished in 
accordance with the ordinance of April 15,1858. It further de- 
elared that Morris & Cummings and their assigns, as agents of the 
city, were fully empowered, authorized and required, in the name of 
the city of Corpus Christi, but at their own expense and for their 
proper use and benefit, after a designated notice, to demand revenue 
and collect tolls on vessels, ete., not exceeding five cents for every 
five cubic feet on all freights passing through the channel, which 


rate of tolls was declared fixed and levied by the city. 
VoL, LXII— 47 
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By an act approved March 15, 1875, the legislature repealed the 
act of 1873 incorporating the city of Corpus Christi and all other 
acts relating tot 

The effect of this legislation, if there be no constitutional objec. 
tion to it, is to vest in Morris & Cummings, as agents and con. 
tractors of the city of Corpus Christi, the franchise of collecting 
tolls from all freight passing through the channel until they have 
realized sufficient, overand above the expenses of collection, to retire 
the bonds issued by the city in payment for the construction of the 
channel. This seems to be admitted by the appellee’s counsel, the 
grounds of their demurrer being that the ordinances, and acts of 
the legislature, upon which the franchise rests, are illegal, unconsti- 
tutional and void. 

And first, whilst it is admitted that a state may, in other cases, 
improve the water-ways within her limits, it is urged that she can- 
not do so where such improvement interferes in any degree with 
foreign or interstate commerce. It is said that the right to regu 
late commerce with foreign nations and among the several states 
belongs exclusively to congress, and the states have no rg'it to ob 
struct the same by the imposition of tolls or charges upon such 
commerce as may pass over the highways of transportation within 
her borders. 

It is true that where congress has legislated under this grant of 
power, and has regulated any particular matter pertaining to foreign 
or interstate commerce, the states have no right to interfere and 
pass laws which are tantamount to a regulation of the same subject. 

For instance, if the general government had passed any law in- 
consistent with the right to collect tolls for the passage of vessels 
over the channel between Corpus Christi and Aransas Bays, the 
state could not have granted such a franchise as is claimed by the 
defendants in this case. 

sut we are not pointed to any act of congress upon this subject 
whatever, and we certainly know of none which has attempted such 
a regulation. 

It is not enough that the harbor of Corpus Christi, and the 
water-borne commerce that passes to and from it, are within the 
general laws regulating the commerce of the country. There must 
have been some legislation of the general government, either general 
or special, which is at war with any claim of right to an imposition 
of tolls where the legislature has authorized them as in this instance. 

The principle seems to be that some of the powers conferred by 
the commerce clause of the United States constitution are in their 


he incorporation and franchises of the same. 

















1884. ] Morris & Cumaines v. Stare ex ret. Gusset. 739 





— 


Opinion of the court. 





-_-—- 


“nature exclusive in congress, and these the states can exercise 
under no circumstances; whilst there are others which, from their 
nature, may be exercised by the state till congress shall see proper to 
cover the same ground by such legislation as that body may deem 
appropriate to the subject.” Justice Miller in Pound v. Turck, 95 
U. S., 459; Willson w. Blackbird Creek Marsh Co., 2 Pet., 245. 

It is now uniformly held that within the latter class is to be in- 
cluded the power of a state to improve her water-ways by the 
removal of obstructions from their channels for the purpose of im- 
proving navigation, and to authorize persons or corporations making 
the improvement to collect reasonable tolls for the increased facilities 
thus afforded to travel and transportation. Gould on Waters, sec. 
143; Kellogg v. Union Co., 12 Conn., 7; Thames Bank ». Lovell, 
18 id., 500; McReynolds v. Smallhouse, 8 Bush, 447; Packet Co. v. 
Catlettsburg, 15 Otto (U. 8.), 559. 

This principle is so well sustained by the authorities that no 
further discussion of it is required. We think, therefore, that the 
legislation of our state upon the subject of the franchise in question 
is not in violation of the constitution of the United States. 

sut it is further urged that the acts of the legislature by which 
the franchise is recognized in Morris & Cummings, or conferred upon 
them, are retroactive laws, and therefore within the prohibition of 
art. 1, sec. 14, of the constitution of 1869. 

Only two acts were passed subsequently to the time when Morris 
& Cummings appear upon the scene as successors to the parties who 
had previously had contracts with the city for the construction of 
the channel, viz.: the act of May 23, 1873, and that of June 1, 
1873. The ordinances which these acts purported to validate were 
those of 15th of April, 1858; 13th of June, 1872, and 12th of Feb- 
ruary, 1873. 

There is no doubt but that, under the act of February 11, 1854, 
the city had the right to construct the work, and to issue bonds and 
borrow money to pay for the same, and to collect tolls to raise 
money to retire the bonds, and refund herself the amount expended. 
If the ordinance of 1858 was illegal it was because the city ex- 
ceeded her powers in making a contract with other parties to per- 
form the work; in transferring to them the franchise of collecting 
tolls, and in the issuance of bonds to pay for the services of such 
parties. Granting that the ordinance was void for want of power 
in the city to do these things under the charter, or for want of any 
other power exercised in that ordinance, the legislature could have 
authorized everything that was done by the ordinance, and then, of 
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course, it would have been legal. There is no constitutional objec. 
tion to an act which would have embraced every power exercised 
in the ordinance; and what the legislature could lawfully have ag. 
thorized before the ordinance had passed it could ratify afterwards 
when passed without the previous authority. Single vw. Supervisors, 
38 Wis., 363; Blount v. City of Janesville, 31 Wis., 648; Palmer », 
Fitts, 51 Ala., 489; People v. Mayor, 51 Ill, 17; Cooley’s Const, 
Lim., 371. 

This rule is subject to some exceptions which are noted in the 
authorities, but none of them are applicable to the present case. 

We do not regard this ordinance as materially affected by those 
of June 5, 1869, and June 20,1870. ‘The last mentioned ordinanee 
does not repeal it expressly or by implication. Its object was to 
repeal another ordinance, and it does not appear that the one of 
April 15, 1858, interfered in the least with such repeal. It cannot, 
therefore, be considered a conflicting ordinance. That of June 5, 
1869, attempts to render void the bonds issued under the ordinance 
of April 15, 1858. It does not appear by what authority the coun. 
cil could thus cancel their contract. They recite their reasons, but 
there is nothing to show that they were admitted to be true by the 
other contracting parties. But admitting that they were, and that 
the ordinance of April 15, 1858, was repealed in all its provisions, 
the subsequent acts of the council, of Jane 13, 1872, and February 
12, 1873, were passed with the plain design of reviving the repealed 
ordinance for the benefit of Morris € Cummings. Admitting, also, 
that this was an irregular method of passing an ordinance, the it 
regularity is not one that the legislature could not cure by subse 
quent statutes. There is no constitutional requirement that the 
by-laws of a municipal corporation shall be adopted in any particu 
lar manner. There may have been a requirement in the charter of 
Oorpus Christi that would render these ordinances void for irrega- 
larity in their adoption. But that charter was an act of the legis. 
lature, and might have authorized just such a method of reviving 
ordinances, and if so, the subsequent ratification of the method 
validated this action of the council. See authorities already cited; 
also People v. Supervisors, 20 Mich., 95; Dubuque v. District, 18 
Iowa, 555; People v. Mitchell, 35 N. Y., 551. 

We regard the acts of the city previous to the charter of 1878, 
standing by themselves, as of but little importance in the deter 
mination of this case. We can easily admit that the council ex 
ceeded its powers, both as to their subject-matter and the manner of 
‘passing these ordinances, and yet the contract which they attempt 
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to make must be regarded as ratified and made valid by subsequent 
legislation. 

It is said to be a general rule that “it is competent for the legis- 
lature to give retrospectively the capacity it might have given in 
advance, and to dispense retrospectively with any formality it might 
have dispensed with in advance.” Cooley Prin. of Const. Law, 325. 

This want of capacity may as well be the lack of power in a cor- 
poration to make the contract as in an individual; and the only 
restriction as to ratifying its defective execution is that the defect 
m ist not be some omission with which the legislature could not dis- 
pense. Wade on Retroactive Laws, § 257, and authorities cited. 

But it is said that the one hundred and ninety-sixth section of the 
act of May 2%, 1873, which ratifies the action of the council, is 
itself unconstitutional, because its object is not expressed in the title 
of theact. This title is “ An act to re-incorporate the city of Corpus 
Christi.” This section validates all ordinances of the city in force 
at the time of its passage. It especially validates the ordinances of 
April 15, 1858, June 13, 1872, and February 12, 1873, and makes 
them valid and binding contracts between Morris & Cummings, who 
had acted under and availed themselves of their provisions. It also 
ralidates the bonds issued under the first ordinance to be paid out 
of the tolls and revenues arising from the said ship channel, but not 
otherwise. 

It is certainly germane to the object of a bill to incorporate a 
city to give it power to pass ordinances and to make contracts 
through such ordinances; to issue bonds and provide for their 
payment. If so, it must also be appropriate to ratify ordinances 
already passed and contracts made, together with all the incidents 
of such contracts and the methods provided for their performance 
on the part of the city. 

The tendency of the decisions is to construe the constitutional 
provision on this subject liberally “ rather than to embarrass legis- 
lation by a construction whose strictness is unnecessary to ‘the ac- 
complishment of the beneficial purposes for which it was adopted.” 
Cooley Const. Lim., 146. 

The digging of the canal was a matter in which Corpus Christi 
was deeply interested, and a work which she had contracted to have 
constructed in pursuance, as she supposed, of a former charter. It 
would of course be entirely proper, in a subsequent amended char- 
ter, to regulate all matters in which the city was interested, and 
had, through her council, undertaken to have performed. Her 
rights and her liabilities were legitimate subjects to be provided for 
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in such an act, and to such an act any one wishing to know as to what 
legislation had been adopted upon such subject would look for in. 
formation. Subjects far less appropriate to the title of statutes have 
been held as properly included within them by the courts of other 
states, and with a reference to some of them we conclude this point, 
holding that the one hundred and ninety-sixth section of the act of 
May 22, 1873, is valid and constitutional. Evans v. Sharp, 29 Wis, 
564; State v. Town of Union, 4 Vroom, 350; Sharp v. Mayor, 31 
Barb., 572; O’Leary v. Cook Co., 28 IIl., 534. 

The objection raised, that this or any other act bearing upon the 
contract of Morris & Cummings is a usurpation of judicial power by 
the legislature, is hardly worthy of our attention. The courts of the 
state had never passed upon the ordinances or contracts of the city 
or judicially determined that they were void. There was, therefore, 
no judgment set aside or interfered with by the action of the legisla. 
ture. Neither did the legislature, in ratifying illegal or informal 
ordinances, determine that they, or the contracts claimed under 
them, were good in law. On the contrary, they vitalized and gave 
them effect, because in law they might possibly have been held of 
no validity. They supplied the defects for which the courts might 
have declared them void, which was clearly the exercise of the legis- 
lative and not of judical power. Evans v. Sharp, 29 Wis., 573, 574 

We do not think that the legislature, in validating the contraet, 
granted extra compensation to Morris & Cummings for the construe 
tion of the canal. They were to receive no greater sum than the 
original contract allowed them, nor were they granted any additional 
remedies not contemplated by the ordinances which were validated 
by the act. 

Nor is it obnoxious to the objection that it amends another law 
by reference to its title. We know of no authority for extending 
the provision of the constitution upon that subject to municipal or 
dinances validated by statute, and we are referred to none by coum 
sel. The provision is a restraint upon the legislature in revising its 
own acts. Thesection of the statute in question does not make the 
ordinance a law of the state, but gives it validity as an ordinance 
of the corporation of Corpus Christi. The legislature did not at 
tempt to re-enact or amend the ordinances; they merely ratified 
them so as to remedy the defects in their passage by the couneil, 
and remove any objection as to the want of power in that body to 
adopt them. 

These views lead us to the conclusion that from and after the 
passage of the act of May 22, 1873, a valid contract existed between 











1884.] Morris & Cumuines v. Strate ex rev. Gusserr. 



































—_—— 


Opinion of the court. 





—_—— 


7 the city of Corpus Christi and Morris & Cummings, whereby, for 

the consideration of the bonds issued by the city originally to D. 8. 
_ Howard & Co. and transferred to Morris & Cummings, which bonds 
> are to be satisfied out of the tolls and revenues of the channel, to 
a be collected by Morris & Cummings at their own expense, the latter 
f agreed to complete the channel to the depth of eight feet and the 


width of one hundred feet, and to keep it of those dimensions, the 
work to be completed by the 15th of December, 1874, and to be 
accepted by the city, after which acceptance Morris & Cummings 
were to be allowed to commence the collection of tolls. It is proper 
to say here that the answer, whose allegations must be taken as true 
under the demurrer, alleges that the channel had been at all times 
kept open of the dimensions as required by the ordinance. 

In pursuance of this contract Morris & Cummings entered upon 
the performance of their part of its obligation and completed the 
channel as required about the 12th of May, 1874. Their work was 
accepted by the city as done and performed in strict compliance with 
the contract, and they were authorized in the name of the city, but 
at their own cost, and for their own use and benefit, after notice, to 
collect tolls upon vessels passing through the channel. Subsequently 
. to the adoption of the ordinance accepting the channel, etc., as 
above stated, the legislature, on March 15, 1875, repealed the act of 
May 22, 1873, incorporating the city of Corpus Christi. 

It is contended by the appellee that this repeal operated to extin- 
guish all right on the part of Morris & Cummings to collect tolls 
for the use by vessels of the channel they had constructed. 

The power of the legislature to alter or repeal an act chartering 
a municipal corportion is undoubted. 1 Dillon on. Mun. Cor., 
§§ 52, 113; Bass v. Fontleroy, 11 Tex., 698. 

But this power cannot be exercised to the injury of creditors of 
such a corporation or of persons holding contracts with it, especially 
when fully performed on their part so as to entitle them to the com- 
pensation provided for in the contract. 1 Dillon on Mun. Cor., 41, 
42, 114; Bass v. Fontleroy, supra; Smith v. Appleton, 19 Wis., 492; 
Mount Pleasant v. Beckwith, 100 U. S., 514. 

The present repealing act must be considered in reference to the 
provision of the constitution of the United States forbidding the 
states to pass laws impairing the obligation of a contract, and, also, 
to a provision to the same effect in sec. 14, art. 1, of the state con- 
stitution of 1869. 

The same obligation to perform its contracts rests upon a corpora- 
tion as upon a natural person. Whilst the legislature may deprive 
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the corporation of its chartered rights and forbid its exercising any 
of the governmental powers, it must not be presumed that it in 
tended also to absolve it from its liabilities to creditors, or con- 
tractors whose rights to compensation have become vested. 

A contrary rule would place contractors with municipal corpora. 
tions so perfectly at the mercy of the legislature that few persons, 
if any, would accept employment under such corporations or make 
contracts with them. 

But it is contended by appellee that Morris & Cummings were 
not, in the sense of the term as used in the constitution, contractors 
with the city of Corpus Christi, but merely agents of that city to 
collect the channel revenues; and they argue that their rights to the 
tolls died with their principal. 

It is true that Morris € Cummings and their predecessors are some- 
times styled in the ordinances and statutes “ agents and contractors,” 
and sometimes “agents” only. But it is unimportant what term is 
used, or whether they be agents or whether they be contractors, or 
both; it is clear from what we have seen that there was a contract 
between them and the city which they fully performed on their 
part, to the satisfaction of the corporation, and for which they were 
to receive a consideration not paid at the time the charter was re- 
pealed. An agent may havea contract with his principal respecting 
the subject-matter of his agency, and such a contract will be within 
the protection of the constitution, if it be one protected between 
other parties. 

The agency held by the defendants when the charter was repealed 
was not an authority to dig the channel for the city. That had 
been finished, and for so doing they were entitled to the compensa- 
tion agreed upon between the parties. To secure this compensation 
according to contract, Morris & Cummings were appointed agents 
of the city to collect tolls, as had been previously agreed, and to 
apply them to the payment of the debt due them from the city for 
the work. The original contract with the city had been fully exe- 
cuted on their part, but the city had not performed the obligations 
resting upon it. The city had received the benefit of their services, 
and was bound to their compensation. This compensation was to 
be paid in tolls, and Morris & Cummings were the agents of the city 
to collect these for their own benefit. The case, then, was that not 
only of a contract performed by Morris & Cummings, and still 
obligatory on the city, but it was that of a power coupled with an 
interest, the whole of which interest belonged to the agents. All 
agencies wherein the agent agrees with his employer to perform 
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certain services for the latter, and to receive in return certain com- 
pensation, are contracts, and none the less so that the services ren- 
dered are performed in the name of one party by the other as agent. 
The agency may be one that is revocable so as to invalidate any 
future acts done by virtue of it, but whether partly or wholly per- 
formed a revocation cannot deprive the agent of compensation for 
the services already rendered. Story on Agency, sec. 466. 

Here, after the work had been completed and accepted, and the 
defendants became entitled to collect their compensation in the man- 
ner provided by law, the council again made them agents to secure 
their compensation as provided in the former contract. It was equiv- 
alent to saying that, having done the work in manner as provided 
by ordinance, Morris & Cummings are entitled to the bonds issued 
by the city and to collect tolls till they are paid. The council au- 
thorizes them to make the collection until they have teceived enough 
to pay the entire bonded debt with interest. This is a confirmation 
of the previous contract; an acknowledgment of an indebtedness 
by reason of its performance by Morris & Cummings; and a re-grant 
of authority to use the means provided by the contract to raise 
money to pay the resulting indebtedness on the part of the city. The 
whole transaction evidences a contract of the most sacred character, 
which the state could not revoke, cancel or set aside without a vio- 
lation of the constitutional rights of the defendants. 

We are therefore of opinion that the act of the legislature, repeal- 
ing the charter of the city of Corpus Christi, cannot be construed 
to interfere with the right of the appellants to collect tolls, as 
claimed in their answer, without violating both the constitution of 
the United States and of this state. Hence, the court erred in sus- 
taining the demurrer to the answer, and for this error the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered June 10, 1884.] 
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ABANDONMENT. See Homesteap, 8, 9. Lanp TitTxzs, 6, 8, 9, 
ABSOLUTE DEED. See Trusts, 1, 2. 

ABSTRACT ERROR. See PRAcTICE IN SUPREME CouRT, 19, 
ACCOUNTS. See LiEns, 2, 3. 

ACKNOWLEDGMENT. See DeEeps, 1, 2, 5, 7. 


ACQUIESCENCE. See Bounpariss, 2. EsToppeL, 8. INNOCENT PURCHASER, 
4, 5. 


ACTION. See Contracts, 4. WILLS, 5. 

1. The real owner of property, whether it be a chose in action or not, may 
sue to reduce it to possession, and when a nominal party refuses the use of 
his name as plaintiff for the benefit of the real party in interest, no technical 
rule can prevent the real party from maintaining an action to protect that 
interest. Morris v. Schooner Leona, 35. 

2. Therefore, where a franchise authorized the collection of tolls from 
a lessee using a water channel, and for that purpose authorized suit to be 
brought in the name of the city of Corpus Christi for the benefit of the own- 
ers of the franchise, the refusal of the city to permit the use of its name as 
a plaintiff could not defeat the right, and the owners of the franchise can 
maintain the action in theirown name. Id. 

3. The right could not be destroyed by the refusal of the city council to 
authorize a suit in the name of the city. Jd. 

4, By the act under which the water channe] was constructed, it was 
provided that any one holding the bonds of the city of Corpus Christi, to pay 
which the tolls were to be applied, could enforce the payment of tolls in the 
courts by compulsory process. Held, that the appellants as owners of those 
bonds could not be affected in their right to sue by a refusal of the city to 
permit its name to be used as plaintiff. Jd. 

5. One action may be brought by an assignee of a failing debtor against 
the sheriff, for wrongfully levying three writs of attachment for different 
parties claiming in distinct rights, which were levied on different portions 
of the assigned property. The right of action accruing for the three seiz- 
ures under attachment to the same person and against the same individual, 
the right may be ascertained and determined in one action. Thomas v. 
Chapman, 193. 

6. A sheriff levied three writs of attachment on goods for as many 
different creditors, who acted each without any concert of action or agree- 
ment with the others. Each executed to the sheriff an indemnifying bond, 
The assignee having the goods in possession when seized under the three 
writs, sued the sheriff and his sureties. The sheriff caused the creditors 
who executed the indemnifying bonds to be made parties defendant to the 
suit, and prayed a recovery over against them for any damages that might 
be recovered against him and his sureties. Held, that the sheriff had as 
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ACTION — continued, 


many distinct causes of action as there were indemnifying bonds, and they 


could not properly be made parties in the one action in t] 
Id. 

7. The principle announced in Watkins v. Walker County, 18 Tex., 592, 
affirming the right of the citizen to maintain an action against a county for 
injury done his land, reaffirmed. Hamilton Co. v. Garrett, 602. 

8. If the statute creating a liability against a corporation points out the 
remedy, that remedy alone can be pursued, Id. 


1e manner desired, 


ADJOINING PROPRIETORS. See BounpDARIEs, 1-3. 
ADMINISTRATION. See ESTATES OF DECEDENTS. 


ADMINISTRATOR'S SALE. See Estates OF DECEDENTS, 6, 15-18, 21-24, 26-29, 
WILLS, 7. 


ADMISSIONS. See EvipEence, 24. 

ADMISSION OF EVIDENCE. See ASSIGNMENT OF ERRORS, 1. 
ADULTERY. See Divorce, 1, 2. 

ADVANCEMENTS. See WILLs, 1. 

ADVERSE CLAIM. See TENANTS IN CoMMON, 2. 


ADVERSE POSSESSION. See DepicaTion, 1. Lanp TiTLes, 18. Lamita- 
TIONS, 8. 


ADVICE OF COUNSEL. See MALicious ATTACHMENT, 9, 12, 
AFFIDAVIT. See ATTACHMENT, 4-8 

AFFIDAVIT OF MERITS. See JUDGMENT, 9. 
AFTER-ACQUIRED TITLE. See LAnp TITLEs, 16, 17. 


AGENT. See CONSTITUTIONAL LAW, 16. DeEEDs, 2, 4. Maticious ATTACH- 
MENT, 6, 8. 


AGREEMENT OF COUNSEL. See Practice mn District Court, 5. 
ALTERATION OF INSTRUMENTS. 


1. The civil law was extremely strict in guarding against fraudulent 
alterations of public documents, and the officers who acted under it will be 
presumed to have been familiar withits requirements. Hanrick v. Dodd, 75. 

2. The civil law required that a public document be clearly written with- 
out blanks, erasures, obliterations or corrections, especially in the substantial 
parts; or where corrections were made, that they should be authenticated 
at the foot by the officer. Not only should the words substituted and vali- 
dated be shown, but also the words abandoned and made void (following 
Hanrick v. Cavanaugh). This rule applies as well to the testimonio as to 
the protocol of a title. Jd. 

3. Reference may be had to the testimonio of a title, if it be in existence, 
to test by its appearance whether a change apparent on the face of the pro- 
tocol was made before or after the title issued. Jd. 

4, See statement of case and opinion for facts which were held to fairly 
support the verdict of a jury finding forgery in the protocol of what ap- 
peared to be a grant of eleven leagues of land, dated in 1833. Jd. 
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AMENDMENT. See CONFESSION OF JUDGMENT, 2, PLEADING, 11, 12. 

1. The only test as to the propriety of an amendment made in the district 
court, in a proceeding begun in an inferior court, is, would the amendment 
be admitted if the cause had originated in the district court? Any new 

matter may be pleaded which would defeat the plaintiff’s action. MeLane 
vy. Paschal, 102. 

2. The right to amend pleadings after exceptions are sustained extends 
only to curing, by amendment, the pleadings held to be defective, though 
the court may, in its discretion, extend the privilege to amend other 
pleadings. Such discretion will not be revised on appeal unless it clearly 
appears that injury has resulted therefrom. Glasscock v. Hamilton, 143. 

3. If the facts set forth as a basis of recovery are the same in an original 
and an amended petition, though the relief prayed for in the amended 
pleading be different, on account of a larger measure of relief being asked 
for, the character of the cause of action remainsthe same. W. U. Tel. Co. 
v. Brown, 536. 


ANCESTOR. See Hetrs, 1. PRINCIPAL AND SuRETY, 8. 
ANSWER. See PLEADING, 2, 7. 


APPEAL. See APPEAL BOND. CONTESTED ELECTION, 7. MANDAMUS, 2. PRAC- 
TICE IN SUPREME COURT. 

1, Articles 2709 and 2711 of the Revised Civil Statutes mean that a 
transcript of proceedings from the county court shall be filed in the district 
court at the first term after judgment in the county court, and, if this can- 
not be done, that it shall be filed within sixty days after the appeal is taken. 
Kahn v. Israelson, 221. 

2. From the day when notice of appeal from a county court is given, the 
appeal is taken, and from that time the district court has jurisdiction of 
the cause. Id, 

3. A supersedeas bond, not being essential to the appeal, serves no juris- 
dictional purpose. Jd. 

4. The district court has control of its judgment until the close of the 
term at which it is rendered, notwithstanding an appeal or writ of error to 
the appellate court may have been perfected. Grubbs v. Blum, 426. 

5. The refusal to grant an injunction in chambers (R. S., title LI) does not 
admit of appeal to the supreme court. Gibson v. Templeton, 555. 


APPEAL BOND. 

1, An appeal bond, executed in a suit where there are several appellees, 
and where one of the appellees is not made a party as obligee, is of no effect; 
and even if all aré included, it is rendered invalid if filed more than twenty 
days after the adjournment of the court for the term at which the judg- 
ment was rendered. Harvey v. Cummings, 186. 

2. The statute which authorizes an appeal in forma pauperis, by per- 
mitting one desiring to appeal to the supreme court to make oath before 
the county judge of the county in which the appellant resides, has reference 
to county judges in Texas, and an oath of that character before the county 
judge of some county in another state, where the appellant may reside, is 
of no effect. Jd. 

5. A supersedeas bond, not being essential to the appeal, serves no jurisdic- 
tional purpose. Kahn v. Israelson, 221. 


ARCHIVES. See EvIDENCE, 28, 
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ARGUMENT OF COUNSEL. 

1. Improper and uncalled for reflections on a party to a suit by counsel, 
during a trial, when not warranted by the evidence, may furnish ground 
for the reversal of a judgment. Franklin v. Tiernan, 92. 

2. It is not error to permit counsel, in the closing argument, to reply to 
an argument made by the adversary on a question of law applicable to the 
case, and to comment upon authorities applicable to the question. T. & 
P. Ry Co. v. Garcia, 285. 

3. The time and method of argument of counsel is largely subject to 

the discretion of the trial court, and the supreme court will not reverse a 
judgment for the sole reason that it might believe that too much latitude in 
discussion had been permitted, when it is not made to appear that the appel- 
lant was prejudiced thereby. Id. 

4. The practice of using language in an argument referable to facts not 
in evidence, and calculated to rouse the prejudices of the jury against a 
party to the cause, should not be permitted. But when such language ig 
used in response to similar language used by the adverse counsel, and equally 
unauthorized, the party provoking such a course of argument will not be 
heard to complain on appeal. Jd. 


ASSIGNMENT. See County WaRRANT, 1, 4. Liens, 2. 

1, An unliquidated claim for personal injury cannot be assigned by the 
party injured. Citing G., H. & S, A. R. R. Co. v. Freeman, 57 Tex., 156, 
Stewart v. H. & T. C. R’y Co., 246. 

2. Where a railway company and its contractors agreed with a, subcon- 
tractor, that, in consideration of his furnishing laborers’ board, the amount 
due for their board should be taken out of their wages, and be due the sub- 
contractor and constitute a lien upon the road, the laborers not being parties 
to such an agreement, there was not such an assignment of the claim as 
would give the subcontractor a laborer’s lien. Tex. & St. L. R. R. Co. y, 
McCaughey, 271. 

3. To show that the subcontractor was subrogated to the rights of the 
laborers there must appear to have been an extinguis!:ment of the original 
debt, and to create an equitable assignment in this case the debt must have 
been purchased of the laborers for a consideration satisfactory to them. Id, 

4, The assignee must be a party toan equitable as well as a legal assign- 
ment, 2 Jones on Mort., 813 et seq.;3 Pom. Eq. Jur., § 1211 et seq., cited, 
Id. 

5. A county warrant, though negotiable, is assignable. Leach v. Wilson 


Co., 331. 


ASSIGNMENT FOR BENEFIT OF CREDITORS, See Action, 5,6, CHATTEL 
MorTGAGE, 1, 2. 

1. The evidence of a right claimed is never required to be set forth 
in pleading. Hence, one claiming property as an assignee may aver his 
ownership of the property, and need not set forth the manner of its acquisi- 
tion, in order to admit evidence of the assignment. Thomas v. Chapman, 
193. 

2. Where an assignment was made under the act of March 24, 1879, 
under which the assignee qualified, the consent of any creditor is imma- 
terial in determining the right of the assignee to the property assigned. Jd. 

8. In a suit by an assignee of a failing debtor against a sheriff and 
his sureties, a demurrer was properly sustained to an averment in the an- 
swer that a part of the proceeds of the sale of goods charged to have been 
illegally seized and sold under attachment was deposited with the clerk of 
the court subject to plaintiff's order. Id, 
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ASSIGNMENT FOR BENEFIT OF CREDITORS — continued. 





4. A deed of assignment made by insolvent debtors, which recited their 
inability to pay in full and a desire to convey all their property for the 
benefit of creditors, conveyed in terms “all their lands, tenements, here- 
ditaments, goods, property, and choses in action of every manner and de- 
scription whatsoever, except such property as may be exempt by the 
constitution and laws of the state from forced sale.” On its face it con- 
templated three parties to it, viz.: the makers, the assignee, and the credit- 
ors, ‘*‘ who have executed or may hereafter execute or accede to its terms.” 
The deed closed with these words: ‘* And the parties of the third part (the 
creditors) express their consent to this arrangement and accept the pro- 
visions made furthem.” It was only signed by the makers and the assignee, 
Held: 

(1) The creditors accepting the provisions of the deed might do so with- 
out signing it. 

(2) The deed conveyed all the property of the makers, whether partner- 
ship or individual, and was not void. 

(8) Even if one of the parties making the assignment was not a partner, 
and joined in the deed forthe purpose of securing payment of his indi- 
vidual debts with funds belonging to the other assignor, it did not justify 
the creditors of the latter in a seizure of the goods under attachment. 

(4) The remedy of such creditors was in a proper distribution of the prop- 
erty assigned, under the assignment, enforced by an appeal to the equity 
jurisdiction of the court. 

(5) The failure of the assignee to give bond will not invalidate a deed of 
assignment properly made, or justify an attachment of the property trans- 
ferred. The remedy of the creditors is to apply for the appointment of an- 
other to discharge the trust (act March 4, 1879, sec. 14). Windham v. Putty, 
490. 


ASSIGNMENT OF ERRORS. 


1, The assignment of error to the admission of evidence must rest upon 
the very objection taken to it in the court below. Sharp v. Schmidt, 263. 

2. A motion to strike out an assignment of errors, on the ground that it 
was not filed with the appeal bond, will be overruled if it had been filed as 
required by statute, before the appellant had taken out the transcript. Bu- 
chanun v. Wagnon, 375. 


ATTACHMENT. See Action, 5, 6. ASSIGNMENT FOR CREDITORS, 3, 4. CHAT- 





TEL MorTGAGE, 3, 4. MALICIOUS ATTACHMENT. SEPARATE PROPERTY, 9. 

1, An attaching creditor may intervene in a suit where a prior attachment 
has been levied in the interest of another, for the purpose of protecting his 
interest in the property seized under both attachments, provided he can 
show that the older attachment is based on a fraudulent demand or one 
having no existence; but he cannot thus intervene for the purpose of de- 
feating the prior attachment on the ground of mere irregularities in its pro- 
ceedings. Nenney v. Schulter, 327. 

2. The following averments of fraud in a petition of intervention on the 
part of the subsequent attaching creditors are not of themselves sufficient to 
permit them to intervene in an attachment suit: That the debt of a creditor 
attaching was placed at more than it was worth; that the excess of its real 
value being secured by a mortgage on certain property of his debtor, the 
property pendente lite had been sold for much less than its value, and pur- 
chased by one in collusion with the debtor; and also alleging conspiracy 
on the part of the parties to the attachment suit, by plaintiff permitting the 
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ATTACHMENT — continued. 
defendant to withdraw his answer, so as to facilitate judgment in favor of 
the attaching creditor. Id. 

8. The petition for intervention must show that the interest of the par. 
ties complaining in the attached property had suffered, or was likely to do 
so, from the alleged fraudulent transactions between the original parties to 
the suit. Id. 

4. The statutory grounds for attachment which must be sworn to may ! 
be verified by the affidavits of two different attorneys, each attorney swear- 
ing to different facts, provided the two affidavits cover all the facts re- 
quired to be sworn to by the statute to authorize the writ. In this case, 
one affidavit was to the justness of the debt and its amount, and the other 
covered the other statutory grounds for the writ. Lewis v. Stewart, 352. 

5. Section 3 of the final title of the Revised Statutes requires that they 
shall be liberally construed with a view to effect their objects and to pro- yy 
mote justice. Held, that thus construed, under the statute which permits 
the issuance of a writ of attachment when the statutory grounds are sworn 
to by an “attorney,” it is competent for two attorneys to verify, each know- 
ing distinct facts which must be stated, but which are unknown to the 
other. Id. 

6. The Revised Statutes (art. 3138, subd. 4) provide that the singular num- 
ber, when used in the language of a statute, shall include the plural, unless { 
otherwise provided. Id, i 

7. Where the existence of the causes for the issuance of an attachment 
was sworn to by two different attorneys for the plaintiff, and one affidavit 
was made four days after the other, it was held that the difference in time 
was too small to invalidate. Jd. 

8. An affidavit for attachment alleged “‘that defendants aforesaid have 
secreted their property for the purpose of defrauding their creditors, and i 
that they (defendants) have disposed of their property with intent to de- i 
fraud their creditors.” Such affidavit was held defective, because it charges 
two inconsistent grounds for attachment. Pearre v. Hawkins, 434. 

9. The statutory words “ secrete,” ‘‘dispose” and “ transfer,” discussed 
and defined. Id. 

10. As to the definition of these words, Hopkins v. Nichols, 22 Tex., 205; 
Culbertson v. Cabeen, 29 Tex., 247; Carpenter v. Pridgen, 40 Tex., 34, cited 
and discussed. Jd. 

11. Where plaintiffs had their attachment levied on property of a firm 
which was claimed by defendants, the defense that four months thereafter 
the firm was adjudged bankrupt, which dissolved the attachment proceed- 
ings, can only be set up by their assignee in bankruptcy. Wallace & Co, v. 
Bogel & Bro., 636. 

12, Where the power of the state court over the attached property of one 
afterwards declared a bankrupt is subject to be impeached, it cannot be 
done except upon an intervention by the assignee in’bankruptcy, stating the 
facts and making the proof necessary to terminate the jurisdiction. Id. 

13. A suit for damages for wrongful attachment may be maintained on 
the attachment bond in the county whence the writ issued. Cahn Bros. v. 
Bonnett, 674. 

14. The statutes (R. 8., art. 1198) provide that when the foundation of 
the suit is some crime, offense or trespass, a civil suit for damages, if such 
action will lie, may be brought in the county where such crime, offense or 
trespass was committed. Where a seizure of property has been made by 
virtue of a writ of attachment wrongfully issued, an action for damages 
will lie in the county where such wrongful seizure was made. Id. 
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ATTACHMENT — continued. 

15, The word trespass in Revised Statutes, art. 1198, means any inten- 
tional wrong or injury done directly or indirectly to the person or property 
of another. Hubbard v. Lord, 59 Tex., 384. Id. 

16. An execution, being based upon a subsisting valid judgment, protects 
both the officer and the person procuring it, while a writ of attachment, 
being based upon a mere affidavit, cannot be invoked as a protection for the 
party procuring its issuance. Id, 

17. Where creditors obtain writs of attachment against an insolvent firm 
before other creditors sue out their writs of attachment, and they then 
change their original purpose of attaching, and endeavor by other means 
to secure their debt in such case, the second set of creditors obtain a prefer- 
ence lien over the creditors first obtaining their writs. Sullivan & Co. v. 
Cleveland, 677. 

18. See the statement of the case, where proceedings on the part of first at- 
taching creditors caused them to lose their preference lien. Id. 

19. After the attached property has been sold, the main question to be 
decided being which one of the creditors is entitled to the muneys arising 
from the sale, and all the parties claiming the attached goods being before 
the court, the various issues between the attaching creditors may then be 
tried. Id. 

20. A claim for rent due by the insolvent firm operates as a lien superior 
to the attachment liens, and is entitled to be first satisfied out of the moneys 
arising from a sale of the attached property. Id. 


ATTACHMENT BOND. See ATTACHMENT, 13. 
1. When there is no statement of facts, the liability of the surety on the 
attachment bond as set forthin the judgment, rendered against him as such, 
is conclusive. Stelle v. Shannon, 198. 


ATTORNEYS. See ARGUMENT OF COUNSEL. ATTORNEYS’ FEES. PRACTICE IN 
District Court, 5. 

1, The right of attorneys at law to contract, in good faith, for a contingent 
interest in the subject-matter of the litigation, by way of compensation for 
professional services, is now recognized. Bentinck v. Franklin, 38 Tex., 
458; Newkirk v. Cone, 18 IIL, 449, cited. Stewart v. H. & T. C. R’y Co., 246. 

2. In order for a communication to an attorney to be privileged, so that it 
cannot be used in evidence, it must be made for the purpose of obtaining pro- 
fessional advice or aid in respect to the particular matter to which it refers, 
Hence a communication made to an attorney by one party, with the intent 
and for the purpose of having it made known to the adverse party, is nota 
privileged communication, Henderson v, Terry, 281. 


ATTORNEYS’ FEES. 

1, Under the amended charter of the city of Austin, passed February 15, 
1878, the city council had power to allow the city attorney such fees as 
in their discretion they thought proper, in addition to $600 fixed as com- 
pensation for his services by the amended charter of November, 1875. It 
had also power to allow him commissions on all sums collected by him for 
the city, or which had been collected through his official instrumentality 
and paid into the city treasury. City of Austin v. Johns, 179. 

2. By city ordinance, the city attorney was allowed to receive “‘ten per 
cent. on all sums collected for the city.” Held, that the city attorney was 
entitled to ten per cent. (in addition to his fees for representing the city in 
civil or criminal cases) on all sums collected by him under any judgment 
procured by him forthe city. Id, 
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ATTORNEYS’ FEES — continued. 
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3. The court has no power under the statute (R. S., art. 2700) to allow a 
guardian attorney's fees for prosecuting against his ward’s estate an un- 
founded claim. Smythe v. Lumpkin, 242. 

4. Ina suit, brought by a firm against an attorney at law for a balance of 
money collected by him on their account and retained by him as a fee for 
services, the verdict of the jury bused upon facts in relation to the sery. 
ices rendered, as well as an estimate of their value made by other attorneys, 
based on the customary fees charged in such cases, will not be disturbed, 
Hamman v. Willis, 507. 

5. The case distinguished from that of Shropshire w Doxey, 25 Tex., 128; 
Weisiger v. Chisholm, 28 Tex., 792; Lucketts v. Townsend, 3 Tex., 134; and 
Gibson v. Hill, 23 Tex., 83. Id. 

6. In a suit involving the proper fees to be charged by an attorney at law, 
an instruction to the effect that, in considering of their verdict, the financial 
standing of the parties litigant in the suit in which the fee was charged will 
not be regarded, is proper. Id. 

7. Attorneys’ fees and costs cannot be recovered as a part of the damage in 
a suit upon a warranty. Clark v. Mumford, 531. 


AUSTIN, CITY OF. 


1. Under the amended charter of the city of Austin, passed February 15, 
1878, the city council had power to allow the city attorney such fees as in 
their discretion they thought proper, in addition to $600 fixed as compensa- 
tion for his services by the amended charter of November, 1875. It had also 
power to allow him commissions on all sums collected by him for the city, 
or which had been collected through his official instrumentality and paid 
into the city treasury. City of Austin v. Johns, 179. 

2. By city ordinance, the city attorney was allowed to receive ‘ten per 
cent. on all sums collected for the city.” Held, that the city attorney was 
entitled to ten per cent. (in addition to his fees for representing the city in 
civil or criminal cases) on all sums collected by him under any judgment 
procured by him for the city. Id. . 


BANKRUPTCY. See ATTACHMENT, 11, 12. 


BILL OF EXCEPTIONS. SeeStTaATeMENT OF Facts, 6. 





1, While it is the duty of the district judge trying a cause to submit to op- 
posing counsel for their inspection, before signing them, bills of exception 
prepared and tendered by appellant’s counsel, no opinion is expressed as to 
whether a failure to perform this duty would in any case constitute a suffi- 
cient reason for wholly disregarding the bills of exception, nor whether the 
failure could be brought to the notice of the supreme court by affidavits 
filed after appeal. Franklin v. Tiernan, 92. 

2. The supreme court will not resort to conjecture to determine the 
grounds on which an appellee objected to the introduction of evidence, 
the exclusion of which wasassigned as error. If the objection was a gen- 
eral one, the bill of exceptions should still show the grounds on which the 
judge below based his ruling. Id. 

8. Every ruling of the lower court, made a ground of error, should plainly 
appear in the transcript, and nothing be left toinference. All rulings, save 
those particularly excepted by rules 53 and 54 of the district court, upon 
incidental motions, as a refusal by the trial judge to give his conclusions of 
law and fact, must be made the subject of a bill of exceptions, or they will 
be considered as waived. Supreme Commandery Knights of Golden Rule v. 
Rose, 321. 
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BILL OF EXCEPTIONS — continued. 

4. A bill of exceptions to the action of the court below in overruling a 
motion for continuance should fully state the grounds upon which its action 
was based. 7. &P. R’y Co. v. Hardin, 367. 

5. A party bringing up by bill of exception a ruling of the court below 
excluding evidence, must plainly show the nature of the evidence proposed 
to be introduced in order that its admissibility may be determined. | Bee- 
man v. Jester Bros., 431. 

6. See statement of the case for a bill of exceptions which did not comply 

with the rule. Id. 

BILL OF PARTICULARS. 
-1. In a suit for work and labor, an exception that the petition does not 
state the time and place of its performance, and the person by whose direc- 
tion it was performed, is not well taken, where a bill of particulars attached 
to the petition, and made a part thereof, supplies by its entries the defect 
(Rule 19). 7. & P. Ry Co. v. Ross & Co., 447. 

BILL OF REVIEW. 

1. The probate courts of the state may, on a proper application of a party 
in interest, correct by bill of review their own judgments when procured by 
fraud. Fortson v. Alford, 576. 

2, When jurisdiction has rightfully attached in one county, over both 
the subject-matter and the parties in interest, and by the concealment, 
deception and fraud of one of the parties, the county court of another 
county is afterwards, and pending the first suit, induced to assume juris- 
diction, and make orders disposing of the land of an estate involved in the 
first suit, such county court may, upon the application of a party in interest, 
properly presented, review its former action and vacate its orders. See the 
facts of this case as set forth in the statement and opinion for an illustra- 
tion of the principle. Id. 

8. The county court cannot, by bill of review, revise all orders which it 
may make in matters of probate within two years after the order comp!ained 
of is entered. But it has, in common with other courts, the power, when- 
ever its action has been without jurisdiction, or when its orders or judg- 
ments have been obtained by fraud, or by any other means which would 
render them void, toso declare them at any time. Heath v. Layne, 686. 

BILL OF RIGHTS. See Eminent Doma, 6. 

BILLS AND NOTES. See NEGOTIABLE PAPER. Promissory NOTES, 
BONA FIDE PURCHASER. See INNOCENT PURCHASER, 

BOND FOR TITLE. See LAnp TITLEs, 18. 

BONDHOLDERS. See RECEIVER, 3. 

BONDS. See APPEAL Bond. ATTACHMENT Bonp. 

1, Where a statutory bond was required to be made payable to the state of 
Texas, but was made payable “to Edmond J. Davis, governor of the state 
of Texas,” it was held that suit thereon could be maintained in the name of 
the governor for the use of the state. Ward v. Hubbard, 559. 

2. While a statutory bond must in its character be a substantial compli- 
ance with the statute, yet to render it void for want of conformity with 
the statute, it must be made so by express enactment, or else be a fraud on 
the obligors by color of law, by an evasion of the statute, or be more onerous 
on the obligors than the statute requires. Id. 

8. A bond was required by the governor of the state of a company which 
constructed an irrigation ditch, under the provisions of the act of March 10, 











BONDS — continued. 

1875, entitled ‘‘ An act to encourage the construction of canals and ditcheg 
for navigation and irrigation.” It was made conditioned that the company 
would keep the ditch in proper repair, so that the water would flow freely 
through its length, and irrigate the land along the ditch for ten rears; ang 
it recited that its execution was required by the governor to satisfy him thag 
the company had the ability, and intended to keep the ditch in proper repair 
for ten years, under the provisions of the act above referred to. The bond 
was exacted to satisfy the governor of facts as to which under the law he 
was to have proof, before the company could receive land certilicates for 
constructing the ditch. Ina suit by the state to recover upon the bond, 
held: 

(1) The bond was not required hy the law. 

(2) The bond afforded no proof, in a legal sense, of a compliance or an in 
tention on the part of the company to comply with the law. 

(8) The governor was not authorized to procure indemnity for the state in 
case the company failed to comply with the law, in the manner attempted, 

(4) The bond did not afford either satisfactory evidence of facts, required 
by statute to be ascertained by the governor, or a substitute therefor, 

(5) The demand for the execution of the bond was an onerous condition 
precedent to the enjoyment of a right, and unauthorized. 

(6) The bond, being executed colore officii, and not having been voluntarily 
executed, cannot be enforced as a common law bond. Citing authorities, 
for which see opinion. 


(7) The bond, being made under duress and without lawful authority, was 
void. Leona l., M. & C. Co. v. Roberts, 615. 


BOUNDARIES. See Roaps, 1. 

1. In an action to settle boundary, a charge as to whether one of the con- 
tiguous tracts of land is separate or community property is unnecessary, 
Vide Higgins v. Johnson, 20 Tex., 389; Holloway v. Holloway, 30 Tex., 164 
Bonner v. Dale, 300. 

2. See facts in opinion of the court where a charge under those facts was 
held good as to the character of a boundary line, and the acquiescence of 
parties to that line. Id. ; 

3. A charge relating to the measure of damages sustained by reason of in- 
terference with the erection of a certain wall, to the effect that the measure 
of damages sustained by reason of such interference is the difference in the 
cost of erecting the wall as commenced originally and its cost upon comple 
tion as the party was afterwards compelled to build it by reason of the 
interruption, was proper. Id. 

4. See this case for facts testified to concerning the natural objects and 
evidences found on the ground in determining the location of surveys, 
which render it remarkable. Reeves v. Roberts, 550. 

5. When the question is one of boundary, in an action of trespass to try 
title, and the locality of the survey under which the defendant claims is 
not questioned, or his right thereto denied, provided it be not in conflict 
with the land claimed by plaintiff, an averment that no actual survey of 
the land on which the patent under which defendant claims issued is not 
subject to demurrer. It is but the averment of a fact proper to be proved in 
determining the actual locality of the land located and patented, by refer- 
ence to its calls, and the value of such calls would be largely influenced by 
ascertaining whether a survey had really been made on the ground. Boom 
v. Hunter, 582. 

6. When it is clearly shown that no actual survey was ever made, the 
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BOUNDARIES — continued. 


rules applicable to the determination of boundaries of actual surveys do not 
apply in regard to the lines and corners of other surveys called for in the 
patent. In such a case, all matters of descript'on must be looked to, in 
connection with facts surrounding the parties, and if, considering them in 
connection with transactions to which the parties looked when the patent 
issued, the Jand can be clearly identified, the grant will not be held void. 
In such a case, descriptive calls, evidently inserted through mistake, will be 
disregarded, and effect given to those calls that are certain and are found, 
which, in connection with other matters of description in the grant, will 
make it conform to the evident intention of the parties. Citing Booth v. 
Upshur, 26 Tex., 64, and other cases. Id. 

7. County maps required to be kept in the surveyor’s office are official doc- 
uments, to which parties may look, as between themselves and the state, to 
ascertain where vacant lands exist; and in some cases they afford important 
evidence of boundary. When the understanding of the officers of the state 
and the grantee can be clearly gathered as to the true locality of several sur- 
veys mentioned in a patent, by looking to their location as delineated on the 
map of the county, such map will be looked to in ascertaining boundary. Id, 

8. A line or corner of another survey called for in a patent, which is- 
sued without an actual survey being made, will be disregarded, if evi- 
dently called for by mistake, when to regard it would involve a disregard of 
other calls found on the ground, and inconsistent therewith, and when the 
call for such line or corner is inconsistent with course and distance called 
for, as well as the manifest intention ascertained by the other callsin the 
grant, and the circumstances under which the grant issued. Id. 

9. When a line of a survey is clearly established and identified, the 
other lines are established by course and distance, and this though it may 
involve a disregard of another survey which was called for clearly through 
mistake, on account of the inaccuracy of the county map in use at the time, 
Id. 

10. Whether a survey began at the point indicated by its field notes as 
the beginning, or not, is a question of fact for the jury, and a charge ina 
suit involving a question of boundary, which virtually instructs the jury to 
determine the location of the survey by running it out from its beginning 
corner, is error, especially when the evidence identifies some of its lines as 
being in such locality as, if adhered to, would place the corner designated 
as the beginning corner in some other locality. Jones v. Andrews, 652. 

11. Mistakes of surveyors as to boundaries which follow the field notes 
into the patent are not necessarily fatal to the patentee, but will be cor- 
rected according to the lines which were manifestly intended to form the 
true boundary. Id. 

12. A line called for in a ‘survey may be entirely disregarded in deter- 
mining the location of the survey, when other calls in conflict therewith 
are found to be more material and certain. Id. 

18. The corner of an adjoining survey, called for as the initial point of 
the survey projected therefrom, does not necessarily determine the locality 
of the last survey. Where neither the northwest corner, on which a survey 
is called to begin, the north line running from it, nor the northeast corner 
can be found, still, if the other corners can be identified, the northeast and 
northwest corners may be established by course and distance from the cor- 
ners already found. (Boone v. Hunter, decided at the present term, opinion 
by Stayton, J., cited and followed.) Id. 

14, See opinion for charge of court in regard to boundary of a survey 
held to be erroneous. A charge should be so framed, when the true locality 











BOUNDARIES — continued. 
of a survey is the issue, as to enable the jury to follow as far as practicable 
the footsteps of the original surveyor. Jd. 

15. When in trespass to try title the boundary linesof the survey of land 
sued for are not established so as to correspond with the description of the 
land contained in the petition, the plaintiff fails in his action and the ver- 
dict should be for defendant. Id. 

16. On a question of title growing out of a call for a particular line of a 
survey, the true line when found must prevail as against any claim or 
belief, however well founded, on the part of the claimant under the junior 
title, as to where the line called for is to be found; but this principle doeg 
not necessarily apply to a claim for protection under the statute of limita- 
tions of five years. For an illustration see opinion. Id. 

17. The deposit of a map in the land office in 1847, though accompanied 
by an explanatory letter of the surveyor, but without field notes, cannot 
be regarded as such a compliance with the requirements of a survey and 
return of field notes to the land office in the confirmation act of February 
10, 1852, nor with the provisions of the act of August 15, 1870, nor with 
those of the constitution on the same subject, as to entitle a claimant 
under the grant to extend the lines in conformity with such map, where ; 
to do so would violate natural boundaries, distance, quantity and configura- 
tion as designated in the grant, stamp and amparo. Schaeffer v. Berry, 705. 

18. Where natural boundaries, course, distance, quantity and configura- 
tion are all satisfied, the limits of a grant will not be extended merely 
because of long claim and possessory acts, so as to include a more extensive 
tract, violating all of these except course. Id. 

19. That construction is to prevail which is most against the party claim- 
ing under an uncertain survey. It is his duty to show and establish his 
corners. Id. 

20. The lines of the survey, as actually marked upon the ground, if 
they can be found and traced, will control course and distance. But 
that is where the actual survey can be found and identified as the same 
called for in the grant. It is not meant that, where the grant calls for cer- 
tain known and established natural or artificial monuments and boundaries, 
these may be controlled by parol proof of a survey entirely inconsistent and 
repugnant to all the calls of the grant. No case has gone to any such extrava- 
gant length as that. That would be virtually to destroy the written evidence 
of title, and substitute parol evidence in its stead. Jd. 

BRIDGES. See Waco. 

BURDEN OF PROOF. See VENDOR AND VENDEE, 12. 
CALLS. See Bounparies, 5, 6, 8, 9, 12, 13, 16. 
CARRIER. 

1. Where a written contract with a carrier required that the carrier should 
be notified in writing of the extent of damage sustained by freight, in tran- 
situ, vefore suing therefor, and there was evidence on the trial tending to 
show that compliance with this stipulation was waived by the carrier, whose 
agent, after examining into the alleged injury, agreed to pay a fixed sum in 
satisfaction of such damage, a verdict against the carrier for such agreed 
sum was not disturbed. Int. & G. N. R’y Co. v. Underwood, 21. 

2. Where a common carrier fails to transport produce destined for market 
and received by him, in the condition in which he receives it and without 
unnecessary delay, the owner is entitled, among other elements of damage, 
by way of indemnity, to eight per cent. interest on the value of the com- 
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CARRIER — continued. 


modity from the time it should have been delivered at its market destina- 
tion by the carrier. The fact that the owner was paying interest on a 
debt which the produce shipped was intended to satisfy, neither adds to his 
right to recover interest for the delay nor enlarges the liability of the car- 
rier. (The circumstances under which a claim for interest may be allowed 
treated at length and many authorities cited in the opinion,) H. & T. C. 
R’y Co. v. Jackson, 209. 

3. Where the railway company has violated its contract with a passenger 
by carrying him beyond his destination, it is responsible in damages for 
the discomfort, inconvenience, sickness, expenses and charges shown to have 
been the direct, natural and proximate result of the breach of the contract. 
Brown v. Chicago, etc., R. R. Co., 54 Wis., 343; Klein v. Jewett, 26 N. J. 
(Eq.), 474; Matteson v. R. R. Co., 62 Barb., 364; Memphis, etc., R. R. Co. v, 
Whitfield, 44 Miss., 466; Spicer v. R. R. Co., 29 Wis., 580; Weed v. R. R. Co., 
17 N. Y., 363; 1 Sutherland on Damages, pp. 78-103; Williams v. Vanderbilt, 
28 N. Y., 217; Field on Damages, p. 343; White & Willson’s Civil Cases, sec. 
255, cited and approved. J. & G. N. K’y Co. v. Terry, 380. 

4. The rule of damages for such injuries as laid down in Hadley v. Bax- 
endale, 9 Exch., 341; Hobbs v. L. & S. W. R. R. Co., 10 L. R., Q. B., 111; 
Ind. R. R. v. Birney, 71 Ll, 391, and other cases, is too narrow and re- 
tricted, Id. 

5. Proof as to the symptoms of disease which afflicted plaintiff, by one 
of two physicians attending, is admissible when the absence of the other 
is satisfactorily accounted for. Id. 

6. The strict rule which authorizes the conductor on a railway train to 
eject therefrom a passenger who refuses to pay his fare is confined to wilful 
violators of the contract. It does not apply where a passenger tenders as 
his fare the sum he has been accustomed to pay on the same road, and who 
does not wilfully refuse to pay the full fare demanded of him by the con- 
ductor. 7. & P. R’y Co. v. Bond, 442. 

7. A railway conductor cannot act on the assumption that an apparent 
unwillingness to pay the regular passenger fare on the railway is an abso- 
lute and wilful refusa] to pay fare, and thereupon put the passenger off the 
train. Though the passenger, under a mistake as to the proper amount 
which should be paid, declines to pay the amount of fare demanded, yet 
time should be allowed him to tender and pay after taking steps to stop the 
train to put him off, where he does not wilfully persist in his refusal. Id, 

8. Where the petition does not allege that the carrier knew of the neces- 
sity of the performance of his Contract at once, and that any failure or 
delay on its part to perform the contract promptly would cause a suspen- 
sion in business on the part of the consignor, evidence as to these facts is 
inadmissible. Pacific Express Co. v. Darnell Bros., 639. 

9. Where the special circumstances under which the contract was act- 
ually made were not communicated to the carrier who made the breach, 
then, in such case, the measure of damage is the amount of injury which 
would generally arise from such breach. Hadley v. Baxendale, 9 Exch., 353; 
Jones v. George, 61 Tex., 849. Id. 


CASES AFFIRMED. See Counrtigs, 1. 
CASES APPROVED. See CARRIER, 3. CAVEAT Emptor, 1. MUNICIPAL CoR- 


PORATIONS, 1. 


CASES CITED. See ASSIGNMENT, 1. ATTACHMENT, 10. ATTORNEYS, 1. BOUND- 


ARIES, 6. CARRIER, 9. CHARGE, 13. COMMUNITY PROPERTY, 4, 5. ‘CON- 
STITUTIONAL Law, 2. CONSTRUCTION, 2. CONTESTED ELECTION, 4. 
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CASES CITED — continued. 







CASES DISCUSSED. 
CASES DISTINGUISHED. See ATTORNEYS’ FEEs, 5. 







CASES EXPLAINED. 


CASES QUESTIONED. See CarRIrr, 4. 
CAVEAT EMPTOR. 






CERTIORARL 
CHAMPERTY. 
CHARGE OF COURT. See ATTorNeEys’ FEEs, 6. 





CONTINUANCE, 1, 8. DAMAGES, 17, 21. Drvorce, 2, 4, 5, 6. ESTATES op 
DECEDENTs, 22, 23. Estoppen, 1. Evipencr, 13, 15, 27. EXECUTION, 2, 
GUARDIAN, 2. Hertrrs, 1. HUSBAND AND WIFE, 3. IMPROVEMENTS, 1, Iy- 
JUNCTION, 2. INNOCENT PURCHASER, 9, 10. JUDGMENT, 4. JURISDICTION, 8, 
LAND TITLES, 11,12. Luwirations, 5,9. Ligvor Law, 1. MUNICIPAL Cor- 
PORATIONS, 1. NEGLIGENCE, 10, 30. Parties, 11, 14. PARTNERSHIP, 2, 4 
Pott Tax, 1. PRACTICE IN SUPREME CouRT, 3. Promissory Norss, 8 
RAILROADS, 4. SEPARATE PROPERTY, 2. SERVICE OF PROCESS, 1. SPECIFIG 
PERFORMANCE, 1. TRESPASS TO TRY TITLE, 6. VENDOR AND VENDEE, 5, 
VENUE, 3. WILLS, 1, 5. 








See PENCIL WRITING, 1, 2. 


HOMESTEAD, 9. JUDG 





MENT, 6. NEGLIGENCE, 2. QUO WARRANTO, 3. 





See VENDOR AND VENDEE, 7. 


CASES FOLLOWED. See DAMAGeEs, 20, 23. EsTATES OF DECEDENTS, 8, 19, 


24. EsTopPEL, 3. INNOCENT PURCHASER, 2. JUDGMENT, 12. LAND TITLES, 
7, 9. NEGLIGENCE, 15, 21. PRACTICE IN SUPREME CouURT, 16. SCHOOL 
TAXES, 1. 


1. The law presumes that he who deals with a person under disability, 
and knowing that fact, intends to incur the consequences of his acts, 
Langton v. Marshall, 59 Tex., 296; Johnson v. Taylor, 60 Tex., 369; Fitzger- 
ald v. Turner, 43 Tex., 79; Berry v. Donley, 26 Tex., 745; Cravens v. Booth, 
8 Tex., 249; Coal Co. v. Pasco, 79 IIL, 170, quoted and approved. Johnson 
v. Bryan, 623. 





See JURISDICTION, 1. 






See ATTORNEYS, 1. 





BounDARIES, 2, 3. MAL 
cious ATTACHMENT, 4, 13. NEGLIGENCE, 20. PRACTICE IN DisTRIcT Court, 
10. STATEMENT OF Facts, 1. 

1, A charge which in effect informs the jury that they are at liberty to 
believe or not facts disclosed in an official exhibit from the books of the 
state comptroller’s office, properly in evidence before them, in a case where 
no issue of forgery thereof was properly raised, is error. Franklin v. Tier- 
nan, 92. 

2. Where there is no proof tending to show an estoppel, which consti- 
tutes the only defense, the court does not err in charging the jury to find 
against the party setting up that defense. Eason v. Eason, 61 Tex., 225. 
Andrews v. Smithwick, 20 Tex., 111; Supreme Council, etc., v. Anderson, 61 
Tex., 296, cited and approved. Grinnan v. Dean, 218. 

3. When exemplary damages are not claimed, it is not error for the court 
to fail to give a charge distinguishing between actual and exemplary dam- 
ages. I. & G. N. R’y Co. v. Smith, 252. 

4. The charge of the court should always have an application to facts in 
evidence bearing on issues raised by the pleadings, and should not give the 
law on a hypothetical case not made by the evidence, for such a charge is 
calculated to mislead the jury. H. & T. C. R’y Co. v. Rider. 267. 
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CHARGE OF COURT —continued. 

5. See statement of the case for a portion of the charge of the court held 
to be upon the weight of evidence, and prejudicial in its character. Int. & 
G. N. R’y Co. v. Ormond, 274. 

6. The following charge upon the measure of damages is declared to be too 
broad: ‘‘In doing this (inquiring into the amount of damage), you will 
take into consideration the age, bealth, strength of the deceased, his usual 
earnings, and length of time he would probably live, and give such damages 
as you see proper, not to exceed $20,000.” Id. 

7. Unless it is made to appear that an erroneous charge, which was calcu- 
lated to mislead the jury, did not have this effect, the judgment will be re- 
versed. The burthen of showing that no injury resulted is, in such case, on 
the appellee. G., C. &S. F. Ry Co. v. Greenlee, 344. 

8, Where the court charged the jury as to whether an injury resulted 
from defective cross-ties or rails, and also explained what character of de- 
fects would impose liability om the company, an instruction to the effect 
that, if the jury should find that such defects did in fact exist, which were 
known or might have been known to the company, they should find for 
plaintiff, if his injuries resulted therefrom, was not error, and is not a 
charge upon the weight of evidence. JT. & P. R'y Co. v. Hardin, 367. 

9. A charge of the court as to the duty of the railway company in the 
selection and retention of its employees is, in a suit for damages caused by 
alleged negligence of the company, erroneous and prejudicial when there is 
no evidence or issue as to that subject before the court. Hutchins v. Mas- 
terson, 46 Tex., 551; Cravens v. Wilson, 48 Tex., 324, and other cases, cited 
and approved. H. & T. C. R’y Co. v. Gilmore, 391. 

10. Instructions, though abstractly proper, which give undue prominence 
to an isolated fact, should be refused when the court has already charged 
the jury correctly on the law of the case. Jacobs, Bernheim & Co. v. Crum, 
401. 

11. It is not error to refuse a charge that, if the jury believe a stated 
fact from the testimony, they should find for a party designated, when 
there is no evidence to warrant the assumption of the existence of such 
fact. Id. 

12. Every charge of a court to a jury must be tested by the facts to 
which it is applicable; the announcement, therefore, of a general principle 
in a charge, which in the abstract may be wrong, will not be cause for re- 
versal if it be so modified by the charge, in view of the facts of the case, 
that it could not affect the rights of the party complaining. 7. & P. Ry 
Co. v. Wright, 515. 

13. A refusal to give special charges, specifying certain acts of a person 
suing for damages for personal injuries as constituting negligence on his 
part, or charging him with special duties in approaching a railway crossing, 
is not error, Such a charge encroaches on the province of the jury. Citing 
R. R. Co. v. Murphy, 46 Tex., 365; R. R. Co. v. Chapman, 57 Tex., 75. Jd. 

14. See opinion for charge of court in regard to boundary of a survey 
held to be erroneous, A charge should be so framed, when the true locality 
of a survey is the issue, as to enable the jury to follow as far as practicable 
the footsteps of the original surveyor. Jones v. Andrews, 652. 


CHATTEL MORTGAGE, See MorTGAGEs, 

1. An instrument, giving to grantees the power to take possession of, con- 
trol, and sell the merchandise of the makers to secure a debt, carries with it 
all the incidents of a mortgage and does not operate as a deed of assign- 
ment. La Belle Wagon Works v. Tidball, Van Zandt & Co., 59 Tex., 292. 
Stiles v. Hill, 429. 
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CHATTEL MORTGAGE — continued. 

2. Though such instrument provided that the residue of property mort- 
gaged, after a sufficiency had been sold to pay the makers’ debt, should 
be returned to them, the provision does not impair its validity as a mort. 
gage. Id. 

3. Property rightfully in the possession of the mortgagee, exceeding in 
value the debt it secures, can be attached as against the mortgagor, but, un- 
less the mortgage debt be first paid, the sheriff himself cannot take posses. 
sion of it, but the levy must be made in accordance with Revised Statutes, 
secs, 167, 2292, 2296. Id. 

4. When so taken, the mortgagees may proceed directly against the sher- 
iff and his sureties; but it rests upon the sheriff to take such steps as would 
bring parties on his indemnity bond promptly before the court. Jd, 

CHATTEL REAL. See LAND CERTIFICATE, 1, 

CHOSE IN ACTION. See Action, 1. 

CITATION. See SERVICE OF PROCESS. 

CITIES. See AusTIN. CoRPUS CHRISTI. MUNICIPAL CORPORATIONS. 'WA0O, 
CITY ORDINANCES. See MUNICIPAL CORPORATIONS, 12, STATUTES, 3-5, 
CIVIL LAW. See ALTERATION OF INSTRUMENTS, 1, 2. 

CLAIMS. See EstTaTEs OF DECEDENTS, 4, 5, 7-14. 

COLLATERAL ATTACK. See Estates oF DECEDENTS, 17. 

COLLATERAL SECURITY. See PRINCIPAL AND Surety, 5, 6. 
COLONIZATION LAWS. See LAND TITLEs, 11, 12. POWER OF ATTORNEY, 1, 
COMMERCE. See CONSTITUTIONAL Law, 6, 7. 

COMMISSIONERS’ COURT. See Roaps, 2, 4, 6. 

COMMISSIONERS OF APPEAL. See Res ADJUDICATA, 1, 

1. The reasons given by the commissioners of appeal for their decision in 
Smyth v. Veal, 2 Tex. L. Rep., 261, were never adopted by the supreme 
court, though their conclusions were. Hearne v. Gillett, 23. 


COMMON CARRIERS. See CARRIER. 


COMMON LAW. See MUNIcIPAL CORPORATIONS, 1, PARTIES, 7. PRINCIPAL 
AND SURETY, 1. 


COMMON LAW BOND. See Bonps, 3. 
COMMONS. See Waco, 1-4. 


COMMUNITY PROPERTY. See Bounpariss, 1. HussBaAND AND Wire, 5-8, 
SEPARATE PROPERTY. 

1. A concession issued under the twenty-fourth article of the colonization 
laws of March 18, 1831, being the subject of sale, was property, in which 
the wife of the party to whom it issued had a community interest, which on 
her death descended to her heirs, and attached to the grant subsequently ex- 
tended in the name of the husband. Citing Porter v. Chronister, 58 Tex., 
54; Wilkinson v. Wilkinson, 20 Tex., 244; and Yates v. Houston, 3 Tex., 452. 
Marchaca v. Field, 135. 

2. Since the surviving husband was authorized to sell the community 
property for the payment of community debts, under the laws of Mexico, 
if, after the death of the wife, the surviving husband sold such property, 
a presumption of good faith on the part of the husband, and of the existence 
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COMMUNITY PROPERTY — continued. 
of community debts authorizing the sale, will be indulged against the heirs, 
who after a lapse of forty years assert rights to the property so sold. Id. 

8. The wife, even when not made a party to proceedings between her 
husband and the representatives of u deceased party, is not a competent 
witness to testify to transactions between her husband and the deceased con- 
cerning matters in which she has a community interest with her husband. 
Being as fully interested as her husband in the result of such a suit, the ob- 
ject of the statute would be defeated by admitting her testimony. Simpson 
v. Brotherton, 170. 

4. Upon a judgment against the survivor in community for a community 
debt, execution can issue to be levied on the community estate; and this 
whether the execution be so directed or not. Citing Carter v. Conner, 60 
Tex., 52. Hollingsworth v. Davis, 438. 

5. A judgment rendered by a court of competent jurisdiction against the 
widow, she being the survivor in community, for a community debt, on 
pleadings asking that the community property be made subject to its pay- 
ment, is in effect a judgment against the survivor of the marital partnership 
{she being also legatee under the will), to be levied of the firm estate in her 
possession. If the property be in the hands of an administrator, it could 
only be reached after the claim was accepted by the administrator and ap- 
proved by the county court. Citing Moke v. Brackett, 28 Tex., 448, and 
Tucker v. Brackett, id., 337. Id. 

6. On the granting of letters of administration to a third party, the 
wife’s control over the community estate ceases, and the estate passes under 
the jurisdiction of the county court for administration and settlement; 
along with it also passes the liability for all debts that are a charge on such 
estate. Id. 

7. A creditor is entitled to have a judgment obtained against a survivor 
in community established against the community estate in the hands of 
a subsequent administrator. To do this the judgment should be presented 
for approval and allowance to the administrator, and to the county court, to 
be paid out of the community estate. Jd. 

8 One who asserts separate property rights in himself to property acquired 
during the life of his wife, or after her death with means in his hands at 
the time of her death, must prove it. The presumption is that it is com- 
munity property. Osborn v. Osborn, 495. 

COMPLAINT OR PLEA. See CONTESTED ELECTION, 3, 4. 
COMPROMISE. 

1. If a party has compromised his claim for damages, and afterwards uses 
up the amount received in liquidation of the claim, he cannot be heard to 
assert fraud and deceit as to the compromise, when he does not tender back 
the amount he has already received. Stewart v. H. & T. C. Ry Co., 246, 

CONCLUSIONS OF LAW AND FACT. See PRACTICE IN SUPREME CouRT, 15, 
CONDEMNING LAND. See Eminent Domain, Trespass TO Try TITLE, 2-6, 
CONDITIONAL SALE. See SALg, 1-3. 

CONDITION PRECEDENT. See SALg, 

CONFESSION OF JUDGMENT. 

1. A creditor took from his debtor a written authority to sue him in any 
county in Texas; to designate any practicing attorney to waive process and 
confess judgment, and to sue out attachments or other writs at pleasure, 
waiving all rights of action for damages for so doing. Suit was brought 
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CONFESSION OF JUDGMENT 








continued. 

against the debtor in a county distant from that of his residence, and the 
written authority was attached to the petition. Held, that the authority 
must be strictly construed, and a judgment entered by confession, on motion 
of one who assumed to waive process for the creditor, could only be valid 
when the acting attorney acted under a written authority, on file at the date 
of the confession of the judgment. Grubbs v. Blum, 426. 

2. Where the judgment is entered without such written authority, it can- 
not be afterwards amended and corrected by filing in the cause such written 
authority to the acting attorney, contained in a paper bearing no date, and 
with no evidence as to the time of its execution, Id. 


CONSIDERATION. ‘See Contracts, 4. FRAUDULENT CONVEYANCES, 2, 
CONSTITUTION. See Jurispiction, 1. LAnp TITues, 10. 
CONSTITUTIONAL LAW. See CONTESTED ELECTION, 2. JURISDICTION, 5, 


Pot. Tax, 1. 

1. The act of February 2, 1860, re-enacted November 10, 1866, which ex- 
empted from forced sale as homestead $2,000 in value, to be estimated at 
the time of its destination as a homestead, without regard to improvements 
afterwards made, did not enlarge the rights of the surviving widow with 
reference to a deed of trust conveying the homestead in 1859. To permit 
such a result would be to give to the act of February 2, 1860, a retroactive 
effect in violation of the constitution. McLane v. Paschal, 102. 

2. The remedy subsisting in a state when and where a contract is to be 
performed is a part of the obligation, and any law afterwards enacted by 
the state which so affects that remedy as to substantially impair and lessen 
the value of that contract is violative of the constitution of the United 
States and void. Citing Edwards v, Kearzey, 6 Otto, 595. Id. 

3. If part of a statute be violative of the state or the United States con- 
stitution, and another part thereof, which is constitutional, be separate 
and distinct from the part which is void, the latter will be operative and in 
force. W. U. T. Co. v. State, 630. 

4, When the several parts of the statute are so blended and dependent, 
one upon the other, that it cannot be presumed the state would have passed 
any portion thereof without intending that all should be enforced, and a 
part is unconstitutional, then the entire statute will be disregarded. Id. 

5. Where the statute required a statement to be made by the chief man- 
ager of a telegraph company of the entire number of the full-rate and half- 
rate messages of the company, and that thus the amount of taxes due should 
be ascertained, and a tax upon certain of the messages was held uncon- 
stitutional, but the law contained no direction requiring a discrimination 
in the report between the messages that could be legally taxed and those 
that could not, the entire law was inoperative and void. Id. 

6. When congress has legislated under the grant of power contained in 
the federal constitution, and has regulated any particular matter pertaining 
to foreign or interstate commerce, a state has no right to interfere and pass 
laws which are tantamount to a regulation of the same subject. Morris & 
Cummings v. State ex rel. Gussett, 728. 

7. Under the commerce clause of the federal constitution there are some 
powers conferred on congress which, from their very nature, may be exer- 
cised by a state until the federal government shall legislate concerning 
them. Among this class is to be included the power to improve the water- 
ways of a state by the removal of obstructions from their channels for the 
benefit of navigation, and to authorize persons or corporations to collect 
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CONSTITUTIONAL LAW — continued. 


reasonable tolls for the increased facilities thus afforded to travel and com- 
merce (citing authorities, for which see opinion). Jd. 

8. The legislation of Texas, the effect of which was to vest in private 
parties, as agents and contractors of the city of Corpus Christi, the fran- 
chise of collecting tolls from all freight passing through the channel be- 
tween Corpus Christi Bay and Aransas Bay, until they had realized sufficient 
over and above the expenses of collection to retire bonds issued by the city 
in payment for the construction of the channel, was not in violation of 
the constitution of the United States. Jd. 

9. An act of the legislature which would have been constitutional in 
conferring power on a municipal government to act in futuro, but which 
attempts to validate an ordinance adopted before authority to pass it was 
vested in the city by charter, was not a retroactive law within the mean- 
ing of art. I, sec. 14, of the state constitution of 1869, Id. 

10. There is no constitutional direction as to the manner in which munic- 
ipal corporations shall enact ordinances, and it is competent for the leg- 
islature to validate by statute the ordinance of a municipal government 
passed to revive a repealed ordinance for the benefit of acontractor, Citing 
People v. Supervisors, 20 Mich., 95, and People v. Mitchell, 35 N. Y., 551. Jd. 

11. Section 196 of the act of May 22, 1873, entitled ‘‘An act to re- 
incorporate the city of Corpus Christi,” and which attempted to validate 
as binding contracts certain city ordinances passed before that time, under 
which money had been expended by those contracting with the city, was 
not in violation of the constitution in force, as not being indicated in the 
caption of the act. The section was germane to the object of the act. The 
tendency of decisions is to construe the constitutional provision regarding 
the caption of legislative acts liberally. Id. 

12. An enactment by the legislature validating a defective city ordinance, 
so as to protect one who had expended money under it, is not the exercise 
of judicial power. Id. 

13. The constitutional provision which prohibits the amendment of a legis- 
lative act by a mere reference to the title of the law amended has no appli- 
cation to an act validating a municipal ordinance. Jd, 

14. The power of the legislature to repeal an act creating a municipal 
corporation always exists; but it cannot be exercised to the injury of cred- 
itors of the corporation, or of those who hold contracts with it, and espe- 
cially those who have complied with their contracts, and have not received 
their compensation from the municipal government. Citing Mount Pleas- 
ant v. Beckwith, 100 U. S., 514. Id. 

15. The obligation to perform its contracts rests upon a corporation as 
upon a natural person, and a legislative act which deprives a corporation 
of its charter cannot be construed as relieving it from liabilities to creditors 
already incurred. Id. 

16. All agencies whereby the agent agrees with his employer to perform 
certain services for the latter, and to receive in return certain compensa- 
tion, are contracts; and none the less so because the services are performed 
by one party in the name of the other, as agent. Id, 


CONSTRUCTION. See BouNDARIES, 19. USAGE, 2. 


1, All the provisions of a written contract must be construed together to 
ascertain their true meaning, and that construction will be adopted which 
will harmonize and give an interpretation to each clause, consistent with 
the meaning of the rest of the instrument. See opinion for an application 
of this rule. Hearne v. Gillett, 23. 
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CONSTRUCTION — continued. — 






2. When the language of a promisor may be understood in more senseg 
than one, that construction shall prevail which he knew or had reason to 
believe the promisee placed on the language used. In discovering the in- 
tent the court will look to all the circumstances attending the transaction 
and the situation of the parties. Daughtrey v. Knolle, 44 Tex., 454; Hough 
v. Hill, 47 Tex., 153; Rogers v. Bracken, 15 Tex., 564, and Orr v. O’Brien, 55 
Tex., 155, cited. Faulk v. Dashiell, 642. 


CONSTRUCTIVE NOTICE. See Lis PENDENS. 
CONTESTED ELECTION. 


1, The district court has no jurisdiction, under the constitution, of a pro- 
ceeding the only object of which is to contest an election as prescribed in 
Revised Statutes, title XXXIV. Gibson v. Templeton, 555. 

2. Nor has the legisiature power to confer upon the district court such 
jurisdiction, it not being granted by the constitution. Jd. 

3. A proceeding to contest an election is not a ‘‘ suit, complaint or plea,” 
within the meaning of the constitution. Jc. 

4. A suit for an office is within the letter and meaning of the constitu. 
tion, but the contest of an election, being an extra-judicial question, must be 
regulated by the political authority of the state. Wright v. Fawcett, 42 Tex., 
203; Rogers v. Johns, id., 339; Ex parte Towles, 48 Tex., 413; Williamson », 
Lane, 52 Tex., 344; Ft. Worth v. Davis, 57 Tex., 236; Ex parte Whitlow, 59 
Tex., 273, cited. Id. 

5. Though the legislature prescribes who shall be made parties to such a 
proceeding, yet where the subject-matter is such as cannot be litigated, the 
making of parties does not make the proceeding a suit. Jd. 

6. The statute does not make the district judge a special tribunal for the 
trial of the cortest. Vide R. S., arts. 1728, 1752. Id. 

7. Were the district court such a tribunal, no appeal would lie to this 
court, as its appellate jurisdiction extends to such civil cases only as are 
within the appellate or original jurisdiction of the district court. Id. 


CONTINUANCE. 





1. A statement that a party has made an effort to get the depositions of 
certain witnesses, by making out interrogatories, having them crossed by 
opposing counsel, who have agreed to waive commissions and consented 
that the depositions might be taken before any officer legally qualified, is 
not stating that due diligence contemplated by the law. R. S., art. 2219 e¢ 
_seq.; citing McMahan v. Busby, 2 Tex., 194. T. & P. R’'y Co. v. Hardin, 367. 

2. An application for continuance, showing that the means given by 
law to procure testimony has not been used, is addressed to the discretion 
of the trial judge, and, in the absence of some abuse of that discretion, this 
court will not reverse a judgment because of a failure of the lower court 
to grant a continuance. Id. 

8. Such application should clearly and fully set out the grounds for a 
continuance, as to whom the interrogatories were sent, the substance of 
the material testimony not obtainable then, the efforts to ascertain the 
whereabouts*of witnesses, that their evidence will be at hand at the next 
term of the court, and other like facts explaining fully the various things 
done constituting diligenge. Trammell v. Pilgrim, 20 Tex., 160; McMahan 
v. Busby, 29 Tex., 195; Baldessore v. Stephanes, 27 Tex., 455; Byne v. Jack- 
son, 25 Tex., 96; Townsend v. State, 41 Tex., 185; Chilson v. Reeves, 29 Tex., 
279, cited and approved. Id. 

4. See opinion for a statement of diligence in procuring absent testimony, 
which the court below might well have regarded as insufficient. Id, 














CONTINUANCE — continued. 
5. A bill of exceptions to the action of the court below in overruling a 


motion for continuance should fully state the grounds upon which its action 
was based. Id. 


CONTRACTS. See CONSTITUTIONAL LAw, 14-16. Damages, 24, 25. 

1, All the provisions of a written contract must be construed together to 
ascertain their true meaning, and that construction will be adopted which 
will harmonize and give an interpretation to each clause, consistent with 
the meaning of the rest of the instrument. See opinion for an application 
of this rule. Hearne v. Gillett, 23. 

2. The remedy subsisting in a state when and where a contract is to be 
performed is a part of the obligation, and any law afterwards enacted by 
the state which-so affects that remedy as to substantially impair and lessen 
the value of that contract is violative of the constitution of the United States 
and void. Citing Edwards v. Kearzey, 6 Otto, 595. McLane v. Paschal, 102. 

3. The present weight of authority is to the effect that a railway corpora- 
tion can bind itself to maintain perpetually a permanent depot at a particular 
place. T. & St. L. R. Co. v. Robards, 60 Tex., 545; Morawetz on Private 
Corporations, sec. 209; Green's Brice’s Ultra Vires, secs. 103 and 108, cited. 
Int. & G. N. R. R. v. Dawson, 260. 

4, An action can be maintained for the value of certain land conveyed to 
a railway company, the consideration being a parol agreement between the 
grantor and the company that the latter’s depot should be permanently 
located in the southern part of a certain city, the railroad having after- 
wards removed its depot from that location. Id. 

5. Parol evidence in certain limited cases is admissible to show the exist- 
ence of an oral agreement precedent to the attaching of any obligation 
under a written contract. Wharton on Evidence, sec, 928; R. R. Co. v. Mc- 
Kinney, 55 Tex., 176; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. v. Gar- 
rett, 52 Tex., 133; Wooters v. R. R. Co., 54 Tex., 294, cited. Id. 


CONTRIBUTION. See PRINCIPAL AND SuRErTY, 2-4, 6, 7, 9, 10. 


CONTRIBUTORY NEGLIGENCE. See MunictpaL Corporations, 8, NEGLI- 
GENCE, 12-14. 

CONVERSATIONS, See EvIDENCE, 7, 

CONVERSION. See Evipence, 10, 11. 

CORAM NON JUDICE. See Estates oF DECEDENTS, 4, 

CORPORATIONS. See Action, 8. DEPOSITIONS, 1. 

CORPUS CHRISTI. 

1. The city of Corpus Christi, under act of February 16, 1854, was given 
the right to construct a channel between the Bay of Aransas and the Bay of 
Corpus Christi; to pay for it with money in the city treasury, and to borrow 
money if necessary, giving bonds therefor; to levy tolls on vessels passing 
through the channel; to refund the money used, with interest, and to pay 
off the bonded debt accruing for the money borrowed to execute the work. 
Under that act, the city of Corpus Christi employed certain parties to do the 
work, and afterwards the state granted the employees sixteen sections of 
land per mile of channel to be constructed. After this the city, by consoli- 
dated ordinance, provided for issuing to the same employees $500,000 in 
city bonds for the completion of the work, with a provision that they should 
be permitted to collect tolls on vessels passing through the channel, until 
the bonds were paid. Held, that the effect of the ordinance was to trans- 
fer to the employees, to the extent of the power of the city to do so, the 
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CORPUS CHRISTI — continued. 
franchise of collecting tolls, and to require them to appropriate the sums 
collected to the payment of the bonds issued to them by the city. Morris & 
Cummings v. State ex rel. Gussett, 728. 

2. After the passage of the act of May 22, 1873, a valid contract existed 
between the city of Corpus Christi and Morris & Cummings, under which, 
upon conditions (referred to in the opinion), Morris & Cummings were to be 
allowed to collect tolls on vessels passing over the channel between Corpus 
Christi Bay and Aransas Bay. Jd. 

8. The agreement that contractors and agents of the city of Corpus Christi 
should collect toils was not to be affected by an act of the legislature re- 
pealing the charter of the city; a different construction would violate both 
the constitution of the United States and of Texas. Jd. 


CORRESPONDENCE. See EVIDENCE, 3. 
COSTS. See VENDOR AND VENDEE, 13. 


COUNTIES. See Limirations, 1. MUNICIPAL CORPORATIONS, 1. 

1. The principle announced in Watkins v. Walker County, 18 Tex., 592, 
affirming the right of the citizen to maintain an action against a county for 
injury done his land, reaffirmed. Hamilton Co. v. Garrett, 602. 

COUNTY ATTORNEY. See Quo WARRANTO, 8, 
COUNTY COURT. See APPEAL, 1, 2. 
COUNTY MAPS. See EVIDENCE, 29. 

COUNTY WARRANT. 

1. See statement of the case for allegations in a petition held sufficient to 
recover upon an allowed claim evidenced by warrant drawn in favor of 
certain parties upon the county treasurer, and by them assigned to plaintiff, 
Leach v. Wilson Co., 331. 

2. While a county warrant is prima facie evidence of a subsisting debt, 
yet by statute (R. S., art. 677) it affords no right of action until the county 
has by some act repudiated the claim. Id. 

8, Where the warrant was drawn in 1872, and recognized by the county 
until 1881, when it was repudiated, limitation did not begin to run until the 
act of repudiation. Jd, 

4. Acounty warrant, though non-negotiable, is assignable. Jd, 


COURSE AND DISTANCE. See Bounpariss, 8, 9, 18, 20. 

COVENANT OF WARRANTY. See VENDOR AND VENDEE, 8-13, 
CREDITORS. See HomestTeap, 1, 5. SALE, 2, 3. 

CROPS. See GROWING CROPS. 

CROSS-BILL. See TREsPAss TO TRY TITLE, 7. 

CUMULATIVE REMEDIES. See Liquor Law, 1. Trespass To Try TITLe, 5. 
CUSTOM. See USAGE anD CUSTOM. 

DAMAGES. See ATTACHMENT, 13, 14. ATTORNEYS’ FEEs, 7. Carrier, 8, 4, 
6, 7. EMINENT DoMAIN. MALICIOUS ATTACHMENT, 6, 14, 15. MUNICIPAL 
CoRPORATIONS, 1-10. NEGLIGENCE. Roaps, 2, 4. 

1, A verdict was rendered against a city for $10,000 damages, caused 
by its negligence in failing to keep its streets in repair, whereby the leg 
of a child nine years old was injured and the child rendered lame for 
life. Held, that though the verdict was for a large amount, the judgment 
would be permitted to stand, the supreme court expressing an unwilling- 
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DAMAGES — continued. 
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ness to substitute their judgment for that of the jury in the absence of facts 
showing undue influence. City of Galveston v. Posnainsky, 118. 

2. In a suit brought by parents against a municipal corporation for dam- 
ages caused by defective sidewalks in the city, whereby the son of plaintiffs 
sustained injuries from which he died, the mental suffering of the parents 
does not form an element in estimating damages. City of Galveston v. Bar- 
bour, 172. 

8. In such a case the true measure of damages would be a sum equal to 
the pecuniary benefit which might reasonably have been expected to result 
to the parents from the services of the child, had he not been injured, tak- 
ing into consideration the fact that he was a minor, if there was no basis 
for exemplary damages. In addition thereto the parents may recover the 
costs of medical and other like expenses necessarily incurred. Id. 

4, Where acommon carrier fails to transport produce destined for market 
and received by him, in the condition in which he receives it and without 
unnecessary delay, the owner is entitled, among other elements of damage, 
by way of indemnity, to eight per cent. interest on the value of the com- 
modity from the time it should have been delivered at its market destination 
by the carrier. The fact that the owner was paying interest on a debt which 
the produce shipped was intended to satisfy, neither adds to his right to 
recover interest for the delay nor enlarges the liability of the carrier. (The 
circumstances under which a claim for interest may be allowed, treated at 
length and many authorities cited in the opinion.) H. & T. C. R’y Co, v. 
Jackson, 209. 

5. See opinion for facts held insufficient to sustain a verdict for exemplary 
damages for maliciously suing out an attachment. Kaufman v. Wicks, 
234. 

6. An unliquidated claim for personal injury cannot be assigned by the 
party injured. Citing G., H. & 8S, A. R. R. Co. v. Freeman, 57 Tex., 156. 
Stewart v. H. & T. C. R’y Co., 246. 

7. If a party has compromised his claim for damages, and afterwards uses 
up the amount received in liquidation of the claim, he cannot be heard to 
assert fraud and deceit as to the compromise, when he does not tender back 
the amount he has already received. Id. 

8. When exemplary damages are not elaimed, it is not error for the court 
to fail to give a charge distinguishing between actual and exemplary dam- 
ages. I. & G. N. Ry Co. v. Smith, 252. 

9. This court will not disturb a verdict on the sole ground that in its opin- 
ion the proof was not sufficient to support it, when it appears that there 
was lawful evidence on which to base such verdict. Int. & G. N. R. R. v. 
Dawson, 260. 

10. The following charge upon the measure of damages is declared to be 
too broad: ‘‘In doing this (inquiring into the amount of damage), you will 
take into consideration the age, health, strength of the deceased, his usual 
earnings, and length of time he would probably live, and give such damages 
as you see proper, not exceeding $20,000.” Int. & G. N. R’y Co. v. Ormond, 
274. 

11. See this case for facts under which a verdict and judgment for $10,000 
for personal injuries inflicted through the alleged negligence of the com- 
pany’s agents was not disturbed. 7. & P. R’y Co. v. Garcia, 285, 

12. A charge relating to the measure of damages sustained by reason of 
interference with the erection of a certain wall, to the effect that the meas- 
ure of damages sustained by reason of such interference is the difference in 
the cost of erecting the wall as commenced originally and its cost upon com- 
VoL, LXII— 49 
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DAMAGES — continued. 


pletion, as the party was afterwards compelled to build it by reason of the 
interruption, was proper. Bonner v. Dale, 309. 

13. An appellate court can only grant relief on the ground that a verdict in 
a suit for personal injuries inflicted by the negligence of another is exces- 
sive, when the amount is so disproportionate to the injuries inflicted as to 
evidence a wrong motive on the part of the jury. G., C. &@ S. F. By Co, v. 
Greenlee, 344. 

14. What elements of damage are to be considered in a suit for personal 
injuries. Jd. 

15. If a tort is committed deliberately, recklessly or by wilful negli- 
gence, with a present consciousness of invading another’s right, or of expos- 
ing him to injury, exemplary damages may be recovered. Jacobs, Bern- 
heim & Co. v. Crum, 401. 

16. A verdict awarding actual damages should be based on some data 
showing the amount of damage sustained; thus, where the evidence showed 
that great pecuniary loss, trouble and mental anxiety had resulted from the 
act complained of, yet when there was nothing in the evidence by which 
the specific amount of damage could be determined, a verdict for $6,000 was 
held to be erroneous. W. U. Tel. Co. v. Brown, 536. 

17. Where a crop has been wrongfully destroyed, the proper measure of 
damages is the value of the crop at the time of its destruction. Sabine & 
E. T. R’y Co. v. Joachimi, 58 Tex., 456; Tex. & St. L. R. R. Co. v. Young, 
60 Tex., 201. 7. & P. Ry Co. v. Bayliss, 570. 

18. In a suit brought by a tenant against a railway company for damage 
to a growing crop, the tenant is entitled to recover all the damages incurred, 
and not a share proportionate to his ultimate interest in the crop. Id. 

19. Article 4171 of the Revised Statutes, regulating the manner in which 


a railroad should construct its road-bed, so far as the necessary drainage ° 


to land is concerned, was intended to furnish a simple rule to adjust the 
rights of persons whose property might be damaged by water, not confined 
in water-courses, by reason of the construction of the railroad, and to com- 
pel railway companies, by constructing the necessary sluices and culverts 
in accordance with the natural lay of the land, to prevent any such damage 
from arising. G., C. &S. F. Ry Co. v. Helsley, 593. 

20. If a railway company undertakes to change the flowing of surface 
water on land, it must see that such change does not operate to the injury 
of the land-owner. Following R’y Co. v. Donahoo, 59 Tex., 129. Jd. 

21. If a railway company fails to construct the proper culverts, sluices or 
ditches necessary to pass off the surface water by the way it flowed before 
the railway was built, then it is responsible for such damage incurred from 
such neglect. Citing Salem v, Eastern R. R., 98 Mass., 430; Hoyt v. Hud- 
son, 27 Wis., 656; R. R. v. Stevens, 73 Ind., 278, and other cases, Jd. 

22. A charge of the court on the measure of damages as follows was 
held incorrect: ‘If you find for the plaintiff, you will find for him such a 
sum of money as the evidence shows he has been damaged, not exceeding 
the amount of damages alleged. In estimating the damages you may find 
for plaintiff, if any, you will do so by estimating the market value of the 
land at and just before the time of building of the railroad, and the market 
value of the same after the injury was done, if any be shown by the evi- 
dence to have been done.” Id. ° 

23. In an action brought to recover damages to lands caused by the neg- 
ligent and unskilful construction of a railway on land near those injured, 
producing overflow, and the like, the true measure of damage is the injury 
which the land and other property sustains from the successive overflows 
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DAMAGES — continued. 
when they occur. Following Van Pelt v. City of Davenport, 42 Iowa, 314. 
Id. 

24. Where two parties have made a contract, which is broken by one of 
them, the damage which the other party ought ordinarily to receive for 
such breach should be such as either arises in the usual course of things 
from the breach itself, or such as may be reasonably supposed to have been 
contemplated by both parties at the time of contracting, as the probable 
result of its breach. Pacific Express Co. v. Darnell Bros., 639. 

25. Where the special circumstances under which the contract was aetw- 
ally made were not communicated to the carrier who made the breach, 
then, in such case, the measure of damage is the amount of injury which 
would generally arise from such breach. Hadley v. Baxendale, 9 Exch., 
853; Jones v. George, 61 Tex., 849. Jd. 

DECEIT. See ComMpromisE, 7. 
DECLARATIONS. See EvipENcE, 8, 9, 15-17. 


DEDICATION. See Roaps, 1. 
1. Where the use of land for a highway is supposed to conform to the 
highway as laid out, but in fact varies from it, the public do not acquirea 
right to the strip actually used, in virtue of an adverse possession, because 
the possession does not correspond with the claim of right; nor in virtue of 
dedication, because there was never an intent by the owner of the land to 
dedicate the strip used. Hamilton Co. v. Garrett, 602. 

2. See opinion for facts held sufficient to show a right to a ford, and way 
leading to and from it, by dedication and prescription. Compton v. Waco 
Bridge Co., 715. 

DEED OF TRUST. See HomesteEap, 2, 4,5. WHULLs, 8, 9. 
DEEDS. See MORTGAGE. 

1. In order that a deed from a married woman may divest her interest in 
her separate property, she must be first examined by an officer duly author- 
ized, privily and apart from her husband, who, after explaining the contents 
of the deed to her, must certify to those facts, and also to the effect that she 
had fully and voluntarily executed the deed, and wished not to retract it. 
But if the husband who joins her in the deed shall fraudulently receive 
from the purchaser a less amount of money than that specified therein, 
which the wife had agreed to take at the time of acknowledging the instru- 
ment, no title will pass by the delivery of the deed. Cole v. Bammel, 108, 

2. The principle above announced is not varied by the fact that the mar- 
ried woman acknowledges the deed with the name of the grantee in blank, 
the consideration, however, being plainly specified. If the husband or an- 
other agent of the wife, having possession of such a deed, negotiates and de- 
livers it to a purchaser for a less sum than that specified, the purchaser 
buys at his peril, and will be charged with notice of the wife’s unwillingness 
to sell for a less sum than that mentioned in the deed. If the sale, after 
the acknowledgment of the deed by the wife, was effected by the husband 
or by another, the receipt of the money by such agents would not estop the 
wife. Edwards v. Dismukes, 53 Tex., 605, referred to and followed, Jd, 

8. One who purchases land under the circumstances above referred to, 
and who, without the wife’s knowledge, receives her deed, paying a less sum 
than that stipulated in the deed, cannot ordinarily be a purchaser in good 
faith. Jd. 

4, A married woman whose separate property was claimed and occupied, 
under a deed made by her in blank, for a larger sum of money specified 








INDeEx. 





DEEDS — continued. 


DILIGENCE. See INJuNcTION, 2. JUDGMENT, 9. 











therein than her agent afterwards undertook to sell for when the deed was 
delivered, remained silent for seven years while the purchaser was improv- 
ing the property. Held, that under such circumstances the purchaser was 
entitled to pay for the value of his improvements before eviction. Id. 

5. The fact that the officer taking the acknowledgment of a married 
woman to a deed misrepresents or fails properly to explain its contents to 
her, cannot affect the grantee in the deed, he being ignorant of the omis- 
sion of duty or the fraud. Henderson v. Terry, 281. 

6. In most of the states a married woman cannot, in the absence of statu- 
tory authority, execute, either alone or joined by her husband, a valid power 
of attorney to convey her interest in real property. Clark v. Mumford, 
§31. 

%. Where the certificate to the deed from a feme covert shows that it was 
not acknowledged according to statute, such deed is invalid. Jolnson vy, 
Bryan, 623. 

8. A deed of a feme covert which is invalid by reason of non-compliance 
with the statute may serve as a basis of a claim for improvements made in 
good faith. Elam v. Parkhill, 60 Tex., 582, cited. Id. 


DEFAULT. See JuDGMENT, 8. 


1. Under art. 4385, R. S., the appearance of the defendant entered on the 
minutes of the court, in an action for the trial of the right of property, 
whether such appearance be made in person or by attorney, has all the effect 
of an answer in preventing a judgment by default, until he refuses to join 
issue under the directions of the court. Field & Co. v. Fowler, 65. 

2. The effect of such an entry of appearance continues, after the attorney 
withdraws from the case, so long as no order is entered setting the appear- 
ance aside, until the defendant refuses to join issue in the time prescribed 
by the court. Jd. 

3. A party to an action for the trial of the right of property, whose attor- 
ney after entering an appearance had abandoned the case before pleading, 
received from the attorney of the opposing party the promise that, under 
the circumstances, he would take no action in the case without notifying 
him. He was notified, but the notice was so short that he could not reach 
the court-house in time to prevent a judgment against him. Held, that the 
judgment by default should have been set aside, and this, though it was 
taken on the application of the partner of the attorney who had promised to 
give notice. Id. 


DEFINITIONS. See ATTACHMENT, 9, 10. 


DEMURRER. See PLEADING, 2, 7, 18, 21, 23. Practice In SUPREME CoURT, 


16. PRINCIPAL AND SURETY, 5. 


DEMURRER TO EVIDENCE. See PRAcTICE IN District Court, 9. 
DEPOSITIONS. See Evipence, 10. 


1. Service upon the local agent of the eorporation, of notice of taking 
depositions, is a good legal service. Vide R. S., arts. 1223, 2219, 2223, 2238, 
Mo. Pac. R’y Co. v. Collier, 318. 


DESCENT. See LAnp TITLEs, 12, 14. 


DESCRIPTION. See INNocENT PuRCHASER, 7-9. Lanp TiTLEs, 18, 19. 
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DIRECTING A VERDICT. See CHARGE, 2, 

1. When the supreme court has decided the legal effect of paper evidences 
of title to be that the title was thereby vested either in plaintiff or defend- 
ant, it is not error for the district court, on another trial of the same cause 
upon the same evidence, to direct the jury to return a verdict for the par- 
ticular party in whom the title vested. Frankland v. Cassaday, 418. 


DISCRETION. See AMENDMENT, 2. CONTINUANCE, 2 


DISQUALIFICATION OF JUDGE. See JupGzs, 1. Srarementr or Facts, 6, 
DISTRESS WARRANT. See TENANTS IN Common, 4, 

DISTRICT COURT. See JURISDICTION, 1, 2. 

DITCHES. See Bonps, 3. 


DIVESTING TITLE. See LAND TITLEs, 5, 9. 

1. Under the Mexican law, as under the common law, an estate granted 
by the government cannot be afterwards divested upon mere surmise or 
suggestion. A formal conveyance or a regular proceeding was requisite to 
divest title. Hanrick v. Dodd, 75. 

2. When two grants, each for eleven leagues, were shown in the name of the 
same grantee, the failure to show that a testimonio issued of the first grant 
raises no presumption that it was abandoned before the second grant 
issued. Id. 

3. A title which has once vested cannot be divested by a mere declara- 
tion of abandonment. Following H. & T. C. R. R. Co. v. McGehee, 49 
Tex., 489, and Hanrick v. Cavanaugh, 60 Tex.,1. Id, 


DIVORCE. 

1. A decree of divorce is properly refused, where it is shown that both 
parties have been guilty of adultery. Haines v. Haines, 216. 

2. Such will be the proper decision, even if the adultery of one of the 
parties takes place a long period of time after the act was committed by the 
other. 2 Bishop on Marriage and Divorce, sec. 80; Proctor v. Proctor, 2 
Hag. Con., 292; Smith v. Smith, 4 Paige Chan., 432; Mattox v. Mattox, 2 
Ohio, 233; 2 Greenl. Ev., sec. 52; R. 8., art. 2865, cited. Id. 

8. In suits for divorce prosecuted against a defendant beyond the juris- 
diction of the court, and who is in another state, the mode of procedure 
prescribed by statute for obtaining jurisdiction must be pursued in order to 
invest the court with power to render a judgment in personam. Stephens 
v. Stephens, 337. 

4. In such a suit, if there be no actual service made on the defendant 
within the state, or acceptance of service, and no appearance of defendant, 
then, in the ubsence of compliance with the statute which permits service 
to be otherwise made, a court can acquire no jurisdiction to decree a 
divorce. Citing Edrington v. Allsbrooks, 21 Tex., 189; Atkins v. Atkins, 9 
Neb., 194, and other cases. Id, 

5. No legal service was made on a defendant in a divorce suit, but appar- 
ently a fraud upon the jurisdiction of the court was perpetrated, and. a 
decree was entered divorcing the parties. A month afterwards the defend- 
ant filed her petition to vacate the judgment and to restrain the former 
plaintiff from again marrying. He married again before process was served 
on him. Held, the court had power to vacate its former judgment which 
decreed the divorce, no service of process having been made on defendant in 
the first suit. Citing Edson v. Edson, 108 Mass., 590; Willman v. Willman, 
57 Ind. 501; Colvin v, Colvin, 2 Paige Ch., 385, and other cases. Jd, 
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DIVORCE — continued. 


6. A charge made against the wife of unchastity is such an act of 
cruelty towards the wife as to authorize a decree dissolving the marriage 
bond. Citing Jones v. Jones, 60 Tex., 460. Bahn v. Bahn, 518, 


DROVER’S PASS. See NEGLIGENCE, 17. 
DURESS. See Bonps, 3. 


EASEMENT. See TRESPASS TO TRY TITLE, 4. 


1. Asa general rule, he who purchases land fronting on the road asa 
boundary acquires title to the center of the road; but this rule does not 
apply when the title to the land covered by the road was not vested in those 
from whom the adjoining proprietors derived title. In such case the in- 
terest of the adjoining proprietor consists of his right to use it by reason of 
its being dedicated to public use. Day v. Chambers, 190. 


ELECTIONS. See ConTESTED ELECTIONS. 


EMINENT DOMAIN. See TRESPASS TO TRY TITLE, 2-6, 


1. Damages which result from the increased difficulty of communication 
between the parts of a tract of land severed by the bed of a railroad are such 
as are construed to have been included in the assessment of damages in pro- 
ceedings condemning the land for the use of the road. J. & G. N. Ry Co, 
v. Pape, 313. 

2. Such an assessment of damages embraces all past, present and future 
damage which the improvement may thereafter reasonably produce. Id, 

3. A railway company is not bound to construct its road-bed and earth- 
work, when a right of way has been secured, in such manner as to produce 
the least possible inconvenience to the owner of the adjacent land. Id, 

4, A right of way fora railway company being secured, and an assessment 
of damages having been made, the railway company is not afterwards 
bound to construct its road with reference to the greatest convenience of 
the owner of the land, but is authorized to build in accordance with its 
generai plan, with reference to cost and its own advantage in constructing 
asafe and good road. It must, however, be constructed with proper pre- 
cautions to avoid unnecessary injury to the land. Jd. 

5. It was error to render judgment for damages against a railway company 
for the alleged cost of constructing ditches and drains along the right of 
way which the company failed to provide, when the petition alleged no act- 
ual pecuniary loss, and failed to allege that the plaintiff had constructed 
or paid for or expended labor on them. In such a case, damages for the 
cost anticipated in constructing the drains and ditches cannot be awarded, 
Id, 

6. The right of the citizen to compensation under the seventeenth section 
of the bill of rights exists, not only when his land is taken, but when it isin 
any way injuriously invaded, though not taken. Citing authorities, Hamil- 
ton Co. v. Garrett, 602. 


EQUITABLE ASSIGNMENT. See ASSIGNMENT, 2-4. 

EQUITABLE TITLE. See INNocENT PURCHASER, 11,.12. 

EQUITY. See INNOCENT PuRCHASER, 11. SERVICE OF PRocEss, 1. Trusts, 1. 
ERASURES. 
ESTATES. See Powers, 1, 


See ALTERATION OF INSTRUMENTS, 2. 
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ESTATES OF DECEDENTS. 








fi 
sj 
é 













See COMMUNITY Property, 5-7. HOMESTEAD, 2. 
WIiLLs, 1, 2, 5, 7. 

1. The common law rule is, that, when the surety on a joint obligation 
dies, there is no remedy at law on the obligation against his estate, and in 
the absence of fraud or mistake, equity will not charge his estate, The 
rule is different as to obligations that are joint and several. The common 
law rule above announced, which relieves the estate of a surety on a joint 
obligation after his death, had no application in Texas from 1840 up to the 
adoption of the Revised Statutes. Glasscock vy. Hamilton, 143. 

2. Parties cannot be heard to complain for the first time in this court, that 
arecovery against an estate must be made through administration, particu- 
larly when four years have elapsed from the death of the original defendant 
to the time when judgment was rendered in the lower court, and no ad- 
ministration existed. Stelle v. Shannon, 198. 

8. Article 1948 of the Revised Statutes was manifestly intended to enable 
the executor acting under a will, which might withdraw the estate from the 
jurisdiction of the county court, to have the county court determine who 
were entitled to the entire estate, where the will failed to do so, or in what 
proportions beneficiaries were entitled to take under it, in order that the estate 
might be turned over to them after the executor had discharged his trust. 
When such a will does provide for the distribution of the entire estate, and 
also a means for its partition, the county court has no jurisdiction to pass 
upon the propriety of its administration by the executor, to allow him extra 
compensation for his services, or to discharge him from further liability. 
Lumpkin v. Smith, 249. 

4. One who holds approved claims against an estate has such a direct 
pecuniary interest in the administration that he is disqualified, as a county 
judge, from allowing or approving claims against the estate, or directing any 
proceeding therein from the appointment of an administrator until his 
claim is paid; and this, without reference to whether his approved claim is 
great or small. All orders made by such a creditor, sitting as a county 
judge, affecting the administration of the estate, are coram non judice and 
void. Burks v. Bennett, 277. 

5. When a claim has been indorsed as rejected by the administratrix of the 
estate, the erasure of her signature to the indorsement rejecting the claim, 
more than three months thereafter, does not reinstate it. It is then barred 
by limitation as a valid claim against the estate. R.8., 2028. Jd. 

6. A judgment vacating orders directing a sale of lands of an estate, 
and the confirmation of sale, cannot affect a purchaser under the order who 
is not made a party to the proceeding attempting to vacate it. Id. 

7. Where a claim, evidenced by a note secured on real estate, is not pre- 
sented to the administrator within a year after the issuance of letters of 
administration, it is not entitled to satisfaction out of the property incum- 
bered or other property of the decedent until all claims properly presented 
within the year have been fully paid. Buchanan v. Wagnon, 375. 

8. All claims, whether secured by lien or not, must be presented to the 
administrator within the prescribed time, or they will suffer the penalty of 
delay imposed by statute. Following Graham v. Vining, 1 Tex., 669; id,, 
2 Tex., 443; Danzey v. Swinney, 7 Tex., 625; Robertson v. Paul, 16 Tex., 
472. Id. 

9. Under the law of 1840 (Hart. Dig., 1010), the claim, if not presented 
within the time, was wholly barred, and this court held that, if the claim 
was not presented within the prescribed time, its right to be satisfied out of 
the property it held by lien, or out of the general assets, was barred, Dan- 
zey v. Swinney, 7 Tex., 625. Id. 
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ESTATES OF DECEDENTS — continued. 





10. The present statute (R. 8S. art. 2047), as a statute of limitation, pre- 
scribes a less severe penalty for failure to present the claim, and, instead of 
barring it forever, permits it to come in for payment out of the general 
assets, after the other debts duly presented within the year have been fully 
paid. Id. . 

11. The main purpose of the law was to bring about an early settlement 
of the estates of deceased persons, and, with this end in view, the law offers 
inducements to persons presenting their claims within the year, and inflicts 
penalties upon those who fail to do so, Jd. 

12. The estate stands pledged to pay all claims entitled to payment, ac- 
cording to the exhibit to be filed within one month after the expiration of 
the year (R. S., art. 2043), and cannot be left open for an indefinite time to 
accommodate negligent creditors. Id. 

13. Only those claims are classified which have been established against 
the estate, and where secured claims are classified, the law only means those 
secured and duly presented within the prescribed time. Jd. 

14, A judgment rendered in a suit to establish a claim as a just debt does 
not affect the classification of the claim. Id. 

15. An application to a probate court to sell land of an estate, which 
states no other reason for the sale thereof than that it should on account 
of its condition be sold with advantage to the estate, without stating any 
statutory ground, affords no reason for ordering such sale. Gillenwaters v, 
Scott, 679. 

16. When, however, a sale of land belonging to an estate was made on 
such an application, under the act of August 15, 1870, which was silent as 
to stating in the application the necessity for the sale, and it appeared that 
at the time debts against the estate existed, which the purchase money real- 
ized did not satisfy, and that the estate was honestly administered, sucha 
sale was not void, and its confirmation by the court, under facts existing 
which authorized it, passed with the administrator’s deed the title to the 
purchaser. Id. 

17. Jurisdiction having attached, if the sale was believed by those inter- 
ested to have been improperly ordered, the remedy was by a direct proceed- 
ing to have the order set aside; failing in this no relief can be afforded by a 
collateral attack made in a proceeding against the purchaser, Id. 

18. This decision is made without reference to what would be regarded as 
the requisites of a valid probate sale of lands, under laws now in force. Id, 

19. Money due an estate having a proper representative becomes barred, 
if not evidenced by a contract in writing, by the statute of limitations of 
two years, after the accrual of the right to sue. Following Thomas », 
Greer, 6 Tex., 377. Rindge v. Oliphint, 682. 

20. The statute will not be prevented from running by the disability of 
the heir, if the representative of the estate had a right of action. Jd. 

21. Testimony as to an agreement between the administratrix of the es- 
tate and one of its creditors, that his claims against the estate shall be 
allowed a credit as a payment of purchase money bid by him for land be- 
longing to the estate, is irrelevant; nor does such agreement confer title 
on the purchaser freed from the vendor's lien that attached in favor of the 
estate. Id. . 

22. That the purchaser of land of an estate decreed to be sold credited 
the amount of the purchase money on his claim against the estate con- 
fers on him no equity entitled to be protected. Citing Burns v. Ledbetter, 
56 Tex., 285. Id. 

23. Under a decree of the probate court, ordering the sale of land of an 
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estate to be made on acredit of twelve months with approved security, 
and retaining a lien on the land to secure the payment of the purchase 
money, the deed reciting the sale by virtue of the order of the court of the 
tract of Jand in controversy and of another for a certain gross sum, without 
gistinguishing the amount bid for the two tracts respectively, and the fur- 
ther fact that the purchaser had executed his note for the ‘‘ above-named 
sum,” payable in twelve months, as the consideration of the sale, and in no 
wise reserving the vendor's lien in such deed, conveys title to the purchaser, 
and the note being barred, the vendor’s lien cannot be enforced. Hale wv. 
Baker, 60 Tex., 217. Id. 

24. The purchaser under an administration is not required to go behind 
the order of sale of the probate court to see whether the administratrix has 
been duly appointed and continued, and that the proceedings have all 
been regular. Following Poor v. Boyce, 12 Tex., 440; Peterson v. Lowry, 
48 Tex., 408, and other cases. Id. 

25. Any one interested in an estate could, under the constitution of 1845, 
by proceedings begun in proper time, maintain an action in the district 
court te revise or vacate an order of the county court in matters pertaining 
to the estate, for errors or irregularities committed during administration, 
Under the constitution of 1875 the district court can exercise for such pur- 
poses appellate jurisdiction only. Heath v. Layne, 686. 

26. The orders of the county court having jurisdiction of an estate, which 
direct a sale of land belonging to it without the notice required by law, are 
not void, but voidable. Such orders may be set aside by those interested in 
the estate by direct proceeding before the tribunal, and in the time pre- 
scribed by law. Id. 

27. The failure to enter the return of the account of sale on the minutes 
of the county court is but an irregularity, which, at most, would render the 
proceedings confirming the sale voidable only. Id. 

28. An administrator who was authorized by order of the county court to 
sell land of the estate for cash received from the purchaser, not cash, but a 
receipt against his own individual debt and other lands in bayment. He re- 
ported, however, to the court that he had sold for cash, and the deed exe- 
cuted by him recited the receipt of payment in full in cash. Held: 

(1) Such a sale was not void, but voidable only, at the suit of those inter- 
ested, begun before the tribunal and within the time limited by law. 

(2) The sureties on the administrator’s bond would be liable for the amount 
of cash reported as the purchase money paid, Id. 

29. One who purchases land from the heir pending administration on the 
estate of the ancestor, and improves the same while it yet remains, in con- 
templation of law, assets of the estate, has no equitable claim on account of 
his improvements, as against a purchaser of the legal title at administrator’s 
sale. Id. 

80. The county court cannot, by bill of review, revise all orders which it 
may make in matters of probate within two years after the order complained 
is entered. But it has, in common with other courts, the power, whenever 
its action has been without jurisdiction, or when its orders or judgments 
have been obtained by fraud, or by any other means which would render 
them void, to so declare them at any time. Id. 


ESTOPPEL. See DEEDs, 2. 


1. Where there is no proof tending to show an estoppel, which constitutes 
the only defense, the court does not err in charging the jury to find against 
the party setting up that defense. Eason v. Eason, 61 Tex., 225; Andrews v. 
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ESTOPPEL — continued. 





Smithwick, 20 Tex., 111; Supreme Council, etc., v. Anderson, 61 Tex., 296, 
cited and approved. Grinnan v. Dean, 218. 

2. Statements of a person as to title being good, which are vague, and 
yet such as would put a prudent man upon inquiry, are not such asa 
subsequent vendee can plead by way of estoppel. [d. 

8. A statement to be the basis of an estoppel should be one that the 
party cannot contravene without fraud on his part. Following Scoby y, 
Sweatt, 28 Tex., 730. Id. 

4. A letter as to title to land, written after the purchase thereof wag 
made, is inadmissible to establish an estoppel, as it could not have influ. 
enced the vendee. Id. 

5. If one, having an equitable interest in realty, requests the children of 
the party holding the legal title to convey to other parties, by quitclaim 
deed, his interest, in such case, no consideration having passed, and the realty 
remaining in statu quo, the grantors are not estopped from setting up an 
after-acquired title. Vide Bigelow on Estoppel, sec. 387, Perrin v. Pernin, 
477. 

6. An estoppel in pais may be defined as an express or implied admission, 
become indisputable by reason of the circumstance that the party claiming 
the benefit of it has, while acting in good faith and in accordance with the 
real or presumed assent of the other party, been induced by it to change 
his position; and the two parties may or may not have been equally inno- 
cent in effecting this change of position. Id, 

7. To estop a feme covert or her heirs from asserting right to land, 
she must be guilty of some positive fraud, or of some act of concealment 
or suppression which in law would be equivalent thereto. Jonson y, 
Bryan, 623. 

8. A plea, by way of estoppel, that the feme covert received the pur- 
chase money, used it in improving her separate property, and had acqui- 
esced in the sale by permitting her vendees to improve the land, does not 
present such, facts as would preclude her heirs from asserting tétle to the 
land. Id. 


EVICTION. See VENDOR AND VENDEE, 8, 11 


EVIDENCE. See ASSIGNMENT OF Errors, 1. BILL OF EXCEPTIONS, 2. CHARGE, 


1, 2. Liens, 3. PenciL WRITING, 1, 2. PLEADING, 25, 26. PRACTICE IN 
SupREMe CourT, 10. STATEMENT OF Facts, 7. USAGE, 1. VENDOR AND 
VENDEE, 10. 

1. On the trial of a suit by sequestration, the replevin bond is not prop- 
erly evidence before a jury. When, in such a suit, the defendant recovers, 
and the plaintiff has replevied, the bond is looked to by the presiding judge 
to ascertain whether the statutory judgment shall be rendered against the 
sureties on it. Wells v. Littlefield, 28. 

2. On an issue of forgery of what purported to be the protocol of a grant, 
it was not error to admit in evidence certified copies of sketches, maps and 
surveys nearly contemporaneous, made by those who participated in pro 
curing the grant, and having reference to it, to be considered with other 
facts in evidence relating to the issue of forgery of the grant. Following 
Hanrick v. Cavanaugh, 60 Tex., 1. Hanrick v. Dodd, 75. 

3. A correspondence by letter between a commissioner of the general land 
office and a county surveyor is not admissible to affect the question of title 
to land in a controversy between other parties; nor can a letter from the 
commissioner of the general land office be admitted to show an abandon- 
ment of title by one in whom it has once vested. Jd. 
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EVIDENCE — continued. 
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4, When, in trespass to try title, it is not shown that a judgment offered 
in evidence was rendered in a suit involving the title, or that the defendant 
against whom it is offered was a party to the former suit or in privity with 
some one who was, it should be excluded. Id. 

5. The supreme court will not resort to conjecture to determine the 
grounds on which an appellee objected to the introduction of evidence, the 
exclusion of which was assigned as error. If the objection was a general 
one, the bill of exceptions should still show the grounds on which the judge 
below, based his ruling. Franklin v. Tiernan, 92. 

6. The wife, even when not made a party to proceedings between her hus- 
band and the representatives of a deceased party, is not a competent witness 
to testify to transactions between her husband and the deceased concerning 
matters in which she has a community interest with ber husband. Being 
as fully interested as her husband in the result of such a suit, the object of 
the statute would be defeated by admitting her testimony. Simpson v. 
Brotherton, 170. 

7. The fact that a witness can only give his recollection of a conversation, 
about the correctness of which he is not certain, or that he is able to detail 
only a part of a conversation, will not exclude his testimony; it becomes a 
matter for the jury in considering his credibility. Id. 

8. The day after an injury was sustained by a minor in his foot, from 
which he died, the father (who sued a municipal corporation for damages) 
examined a projecting bolt in the curbing of a sidewalk, in consequence of 
what his son told him as to the cause of his injary, and found drops of 
blood on it; the father stated this in evidence, and also that the boy was 
with witness when he examined the bolt, and went there to look at it in 
consequence of what had occurred between him and his son. Held, that the 
testimony was not a part of the res geste, and was inadmissible, for it was 
but an indirect way of getting before the jury the declarations of the son. 
City of Galveston v. Barbour, 172. 

9. Immediately after the injury was sustained, the child, weeping from 
the pain, narrated to his mother the cause of his injury. Held, that the 
declaration of the child, made under such circumstances, was partof the 
res geste and admissible. Jd. 

10. In a suit brought by one who sought a recovery of the value of his 
goods, alleged to have been seized and wrongfully converted under color of 
legal process, to satisfy a judgment held by defendants against one D. F. 
Fore, the defendants propounded to plaintiff the following direct interrog- 
atories, his refusal to answer which was properly certified to, viz.: ‘** Int. 3. 
Is it not a fact that D. F. Fore furnished you money, either directly or in- 
directly, by himself otf through some other person, to buy said goods?” 
“Int. 4. Is it nota fact that you agreed with D. F. Fore to carry on his busi- 
ness in your name?” The pleadings of defendants set up in substance 
that Fore had entered into a conspiracy with plaintiff to hinder and delay 
defendants in the collection of their debt against Fore, by carrying on in 
plaintiff's name a mercantile business on money furnished by Fore, while 
Fore was the real owner of the goods. Held, that the matter involved in 
the interrogatories must be taken as confessed under the statute (R. S., 2243), 
and the failure to answer was equivalent to full proof that Fore furnished 
the money to buy the goods, and that they really belonged to Fore. Friend 
v. Miller, 177. 

11. In such a suit the petition alleged that one of the defendants, pre- 
tending to act as sheriff, by virtue of an execution which he pretended to 
hold, seized the goods. The defendants, after their general denial, set up a 
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EVIDENCE — continued. 





judgment, but failed to set out fully the execution and levy under it, though, 
without objection on the trial, they were permitted to show a valid judg. 
ment, execution, levy and sale. Held, that the pleadings, taken together, 
authorized the admission of evidence that the goods were seized under g 
valid execution and their sale to satisfy it. Jd. 

12. A letter as to title to land, written after the purchase thereof wag 
made, is inadmissible to establish an estoppel, as it could not have influenced 
the vendee. Grinnan v. Dean, 218. 

13. Parol evidence in certain limited cases is admissible to show the ex. 
istence of an oral agreement precedent to the attaching of any obligation 
under a written contract. Wharton on Evidence, sec. $928; R. R: Co. v. Me 
Kinney, 55 Tex., 176; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. v. Garrett, 
52 Tex., 183: Wooters v. R. R. Co., 54 Tex., 294, cited. Int. &@ GN RR 
v. Dawson, 260. 

14. In order for a communication to an attorney to be privileged, so that 
it cannot be used in evidence, it must be made for the purpose of obtaining 
professional advice or aid in respect to the particular matter to which it re 
fers. Hence a communication made to an attorney by one party, with the 
intent and for the purpose of having it made known to the adverse party, ig 
not a privileged communication. Henderson v. Terry, 281. 

15. The declarations of one in possession of land are admissible to show 
the character of the claim asserted by him, but not to prove title. Citing 
McDow v. Rabb, 56 Tex., 159; Wallace v. Wilcox, 27 Tex., 60. Mooring y, 
McBride, 309. 

16. One holding as tenant, or otherwise, cannot by his declarations affect 
his landlord’s title. Id. 

17. Proof that A had executed title bond to B, and the payment of part 
of the purchase money, cannot be made by the latter’s declarations to that 
effect. Id. 

18. In a suit for the recovery of actual damages against the defendant 
company, evidence as to the condition of the railroad, speed of train, and 
the like, is admissible to show negligence, where such facts are alleged in 
the petition as the cause of damages sustained by plaintiff. Mo. Pac. Ry 
Co. v. Collier, 318. 

19. Remarks of a fellow passenger to the witness, as to the speed of a 
train, made while it is moving, are admissible when that fact is in issue, 
Id. 

20. The fact that the car within a short distance was twice derailed showed 
prima facie negligence on the part of the carrier in permitting such car to 
be used for carrying passengers; and in case such evidence was not, in the 
opinion of the jury, rebutted, a verdict for damages in favor of a person in- 
jured thereby should stand. Following Edgerton v. N. Y. & H. R. R. Co., 8 
N. Y., 229; Shearman & Redfield on Negligence, 280. 7. &@S. L. Ry Co.% 
Suggs, 323. 

21. If physicians disagreed as to the nature of the injuries sustained by 
plaintiff, this would not be sufficient to set aside the verdict on the ground 
that the evidence does not show that he suffered any physical injury, whem 
they all agreed as to his physical suffering. Jd. 

22. Proof as to the symptoms of disease which afflicted plaintiff, by one 
of two physicians attending, is admissible when the absence of the other 
is satisfactorily accounted for. I. & G. N. R’y Co. v. Terry, 389. 

23. Incorrect entries in the books of the county treasurer's office, kept 
by a member of a banking firm, are not admissible to show that the books 


of the bank are inaccurate; and particularly will this be the case whe ® 
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INDEX. 781 
a EVIDENCE — continued. 
BS each set of books is kept by a different person. Beeman v. Jester Bros., 
¥ 431. 
“4 24. It is immaterial that one suing on items of account for work and labor 
derived his information about the correctness of each item from books, 
q memoranda and calculations of his employees, when it is shown that the 
7 defendant admitted the correctness of the items and accepted the work. 
By T. & P. Ry Co. v. Ross & Co., 447. 
4 , 25. In a suit to recover money paid at the instance of defendant, a sched- 
i ule of the amounts being incorporated in the petition, which described 


them as amounts paid on checks, which were briefly identified by number, 
payee and date of payment, the checks are admissible in evidence. Sievens 
v. Gainesville Nat. Bank, 499. : 

26. Where the petition alleged that a check of a specified number was 
paid on the ith of November, 1882, and when produced in evidence it was 
stamped ‘ paid” on the 11th of December, 1832, the variance was not fatal; 
the payment itself, and not the specific date thereof, being the issuable fact, 
‘ Id. 

27. Parol evidence is admissible to show that a deed absolute on its face 
was executed and delivered upon certain trusts, not reduced to writing, and 
which the grantee promised to perform. Citing Mead v. Randolph, 8 Tex., 
191; McClenny v. Floyd, 10 Tex., 159, and Gibbs v. Penny, 43 Tex., 560. 
Clark v. Haney, 511. 

28. Under articles 65 and 2720, Revised Statutes, the inventory and ap- 
praisement made under the direction of the governor in resuming control 
of the penitentiary was properly an archive in the office of the secretary of 
state, and a copy thereof, properly certified under his hand and seal, was 
admissible in evidence. Ward v. Hubbard, 559. 

29. County maps required to be kept in the surveyor’s office are official 

documents, to which parties may look, as between themselves and the state, 
4 to ascertain where vacant lands exist; and in some cases they afford impor- 
tant evidence of boundary. When the understanding of the officers of the 
state and the grantee can be clearly gathered as to the true locality of sev- 
, x eral surveys mentioned in a patent, by looking to their location as delineated 
on the map of the county, such map will be looked to in ascertaining bound- 
. ary. Boon v. Hunter, 582. 
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80. In a suit for compensation by the wife against a railroad company 
| for the loss of her husband, her statements as to her pecuniary condition 
are inadmissible. 7. & P. R'y Co. v. Harrinyton, 597. 

31. Testimony as to an agreement between the administratrix of the es- 
tate and one of its creditors, that his claims against the estate shall be al- 
<a lowed a credit as a payment of purchase money bid by him for land 
) i belonging to the estate, is irrelevant; nor does such agreement confer title 
- on the purchaser freed from the vendor’s lien that attached in favor of the 

d estate. Rindge v. Oliphint, 682. 
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y 82. The lines of the survey, as actually marked upon the ground, if they 
ion can be found and traced, will control course and distance. But that is 
4 § where the actual survey can be found and identified as the same called for in 
% the grant. It is not meant that, where the grant calls for certain known 

e id and established natural or artificial monuments and boundaries, these may 
. Le controlled by parol proof of a survey entirely inconsistent and repugnant 
to ail the calls of the grant. No case has gone to any such extravagant 

it length as that. That would be virtually to destroy the written evidence 
3 of title, and substitute parol evidence in its stead. Schaeffer v. Berry, 
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EXCEPTIONS. See BILt oF Exceptions, STATEMENT OF Facts, 6, 
EXCESSIVE DAMAGES. See Damaaes, 9, 13. 

EXCESSIVE VERDICT. See New TRIAL, 1. 

EXECUTION. See Community Property, 4, 5. JURISDICTION, 2. 

1. Where a party has paid part of the purchase money for land, he hag 
an interest in the land subject to execution. Mooring v. McBride, 309, 

2. A mere claim for compeénsation for improvements made on the land ig 
not such an interest as is subject to execution. Hendricks v. Snediker, 39 
Tex., 308. Id. 

3. An execution, being based upon a subsisting valid judgment, protects 
both the officer and the person procuring it, while a writ of attachment, 
being based upon a mere affidavit, cannot be invoked as a protection for the 
party procuring its issuance, C1hn Bros. v. Bonnett, 674, 


EXECUTION SALE. See SEPARATE PROPERTY, 2, 

EXECUTORS. See WILLS, 1, 2, 5, 6, 8, 10. 

EXECUTOR’S SALE. See WILLs, 5, 7. 

EXECUTORY CONTRACT. See Limitations, 8. VENDOR AND VENDEE, 2, 5,6 


EXEMPLARY DAMAGES. See Damaaes, 8, 15. MALICIOUS ATTACHMENT, 
1, 6, 14, 15. 


EXPRESS MALICE. See Maticious ATTACHMENT, 14. 
EXTRA-JUDICIAL. See CONTESTED ELECTION, 4, INJUNCTION, 4, 
FEES. See ATTORNEYS’ FEEs. 

FELLOW-SERVANTS. See NEGLIGENCE, 11, 15, 16, 29, 36. 

FIELD NOTES. See BounpDarigs, 17. 

FILING TRANSCRIPT. See APPEAL, 1. 

FIRE INSURANCE. See INSURANCE. 

FORCED SALE. See HOMESTEAD, 2, 5. 

FORDS. See Waco, 1, 2, 5, 7. 

FORECLOSURE. See JUDGMENT, 6. 


FORGERY. See ALTERATION OF INSTRUMENTS, 1-4. CHARGE, 1. LAND TITLES, 
1-4, 7,10. Patent, 1. 


FRANCHISE. See Quo WARRANTO, 1-3. 
FRAUD. See DAaMAGEs, 7. DEED, 5. ESTOPPEL, 3. NEGLIGENCE, 31, 


FRAUDULENT CONVEYANCES. See Sats, 1-3. 

1. Where one partner alone sells the entire stock of goods of the firm, for 
the purpose of paying its indebtedness, if there is no fraud, the sale is 
valid. Schneider v. Sansom, 201. 

2. Such a sale, if the consideration be adequate, and no fraud exists, can- 
not be attacked by creditors of the firm. Greenleve, Block & Co, v. Blum, 
59 Tex., 126, cited and approved. Id. 


GROCERY. See Liquor Law. 


GROWING CROPS. 

1. Where a crop has been wrongfully destroyed, the proper measure of 
damages is the value of the crop at the time of its destruction. Sabine & 
E. T. R’y Co. v. Joachimi, 58 Tex., 456; Tex. & St. L. R. R. Co, v. Young, 
60 Tex., 201. 7. & P. Ry Co. v. Bayliss, 570, 
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GROWING CROPS — continued. 

2. Where the petition alleges that the crop was in fine condition during 
certain months; that during that period it was destroyed through the neg- 
ligence of defendant; that it would have made a specified amount per acre, 
and was worth a specified sum per acre, it was held that these allegations 
as to damage, according to their usual significance, showed what the crop 
would produce at maturity, and not what the immatured crop was worth 
at the time it was destroyed, and a demurrer thereto was properly sustained, 
Id. 

8. In a suit brought against a railway company by a tenant for damage to 
growing crops, it is not necessary for the landlord to be joined in the suit, 
Id. 

4. In a suit brought by a tenant against a railway company for damage to 
a growing crop. the tenant is entitled to recover all the damages incurred, 
and not a share proportionate to his ultimate interest in the crop, Jd. 


GUARDIAN. 

1, The several grounds for removing guardians enumerated by statute 
(R. S., arts. 2614-2616) exclude the idea of removal on any ground not s0 
named. Kahn v. Israelson, 221. 

2. Though, by virtue of the Revised Statutes (arts. 1864, 2198, 2474), the 
right of one, who is not otherwise disqualified, to letters of guardianship, is 
prior to that of the person holding letters already given, still, where such an 
one requests a person to receive the appointment, and consents to the same, 
he cannot be heard to ask the removal of such guardian in order to be 
appointed in his stead. Mayes v. Houston, 61 Tex., 690; Cole v. Dial, 12 
Tex., 100, cited. Id. 

8. That the surviving parent applies for guardianship in such a case does 
not change the rule. Cook v. Bybee, 24 Tex., 280, discussed. Paschal’s 
Digest of Laws of Texas, arts. 2885, 3886, 3888, discussed. Id. 

4. The court has no power under the statute (R. 8., art. 2700) to allow 
a guardian attorney's fees for prosecuting against his ward’s estate an un- 
founded claim. Smythe v. Lumpkin, 242. 

5. The statute (R. S., 2567) which declares that the guardian shall be 
liable for the principal and legal interest of the ward’s estate which he fails 
to invest or loan, when, by reasonable diligence, he could have invested or 
loaned it, is imperative; it was intended to secure the faithful administra- 
tion of estates, and the courts cannot disregard its plain provisions. Id. 

6. So also the statute (R. S., 2549) which provides that the guardian shall 
not, without the direction of the court, expend for the maintenance and edu- 
cation of the ward more than the clear income of his estate is mandatory, 
and cannot be disregarded by the courts in allowing advances improperly 
made in violation of its provisions, as a charge against the ward's estate. 
Id. 


HEARSAY. See EvipEnce, 8, 9, 19, 24. 


HEIRS. See Community Property, 2. EsTopPeL, 7, 8. IMPROVEMENTS, 2. 
LAND TITLES, 12, 14. LIMITATIONS, 12, PRINCIPAL AND SURETY, 8. WILLS, 
2-4. 

1. A proceeding against the heir to subject assets inherited to the pay- 
ment of a debt due from the ancestor is a proceeding in personam. To 
the extent of property inherited the heir is liable, but it is error to order the 
sale of specific land inherited from the ancestor to satisfy a judgment ren- 
dered in such a suit. Citing State v. Llewellyn, 25 Tex., 798, and Webster 
v. Willis, 56 Tex., 468. Mayes v. Jones, 365. 
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See RAILROADS, 6. Roaps. 


HOMESTEAD. 


1, Any interested creditor may make himself a party to proceedings insti- 
tuted by a surviving widow in the probate court to have property set aside 
to her as a homestead, and show that the property is not in fact a home. 
stead. McLane v. ‘Paschal, 102. 

2. Under the lawsin force in 1859, the $2,000 in value of a town or 
city lot or lots exempted from forced sale was to be estimated by taking 
into consideration as well the improvements on the lots as the lots them- 
selves. Though the homestead was then subject to sale under a trust deed 
conveying it during the life-time of the grantor, it could not be subjected 
to forced sale after his death, because inconsistent with the statutes govern- 
ing the settlement of estates of deceased persons, Td. 

3. The act of February 2, 1860, re-enacted November 10, 1866, which ex. 
empted from forced sale as homestead $2,000 in value, to be estimated at the 
time of its destination as a homestead, without regard to improvements 
afterwards made, did not enlarge the rights of the surviving widow with 
reference toa deed of trust conveying the homestead in 1859. To permit 
such a result would be to give to the act of February 2, 1860, a retroactive 
effect in violation of the constitution. Id. 

4. In April, 1859, the husband and wife executed a deed of trust on 
urban property. In 1868, the husband being dead, the surviving wife 
applied to the probate court to set aside the property to her as a homestead, 
Held, that in setting apart the homestead the court should have included 
the improvements as well as the lots upon which they were situated, in es- 
timating the $2,000 in value of homestead exemption to which the widow 
was entitled as against the claim of the beneficiary in the deed of trust. Id. 

5. In such a case, even in the absence of a stipulation in the trust deed 
requiring it, the law would (had all the parties been living) require, first, 
the sale of that portion of the property on which the home residence 
is not located; and where, as in this case, a sale of the homestead could 
not be made, by reason of the death of the husband, that portion of 
the property on which the home residence is situate would be protected 
from forced sale. If a homestead, used as such by the family, of the value 
of $2,000 could be set aside, the remaining portion of the property would be 
subject to sale to satisfy the lien creditor. Id. 

6. Where a deed conveying land by its terms reserves a lien upon the 
property to secure the payment of a specific sum of money, no homestead 
right in the property can be acquired by the purchaser as against the lien, 
though the sum named constitute no part of the purcliase money proper. 
The title only vests subject to the lien. Berry v. Boggess, 239. 

7. Where the evidence shows that the mortgaged property had been 
abandoned as a homestead by the mortgagor, and that he had established 
his home elsewhere, the homestead right is gone. Carter v. Hawkins, 398. 

8. The children of the father by a first marriage, who after his death 
ceased to be members of the family of his wife by a second marriage, can- 
not enforce partition of a homestead acquired by the separate means of 
their father, and which was set aside as homestead by the county court 
for the widow and children of the second marriage, who afterwards left 
it and removed to another county, with the intention on the part of the 
widow and a second husband, whom she had married, never to return to 
it unless compelled by poverty or unavoidable circumstances. Title to no 
other home had been acquired. Foreman v. Meroney, 723. 

9. It is not necessary to the existence of the homestead right that 
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IMPAIRING THE OBLIGATION OF CONTRACTS. See CONSTITUTIONAL 








HOMESTEAD — continued. 


the family should remain on the land. ‘To use and occupy” the home- 
stead, within the meaning of article 16, section 52, of the constitution, 
does not require a residence upon it. When left, either from necessity 
or convenience, by the family, no matter for how long a time, so long as it 
contributes to the support of the family it remains the homestead until title 
is acquired to another home, and which is used and occupied as such. This 
case distinguished from Pressley v. Robinson, 57 Tex., 453. Id. 


HUSBAND AND WIFE. See Community Property. Evipencs, 6. Par- 


TIRS, 12. SEPARATE PROPERTY. 

1. Where the husband has abandoned his wife, and is a fugitive from 
justice, the wife can either institute a suit or defend one for the protection 
of herself or property without the joinder of her husband. Ryan v. Ryan, 
61 Tex., 474, cited and approved. Black v. Black, 296. 

2. In a suit for damages by husband and wife for injuries inflicted by a 
passing railway train on the latter, while she with her husband was passing 
over a railway crossing, and in a vehicle driven by the husband, held, that 
the wife would be bound by the negligence of the husband. G., C. &S. F, 
R’y Co. v. Greenlee, 344. 

3. It would seem that a married woman cannot, even with the consent of 
her husband, invest her separate funds in a mercantile business and thereby 
become entitled to the profits arising therefrom as part of her separate: 
estate. Wallace v. Finberg, 46 Tex., 44; Cox v. Miller, 54 Tex., 25, cited and: 
commented on, Green v. Ferguson, 525. 

4. The husband and wife cannot dissolve the guasi partnership which the 
law creates for them in reference to property, pending the marital relation, 
Id. 

5. While the husband may convey property to his wife to reimburse her 
for appropriating her separate estate either to himself or for community 
purposes, or may make to her a gift of his interest in the community prop- 
erty, yet he cannot make a conveyance to his wife of his community inter- 
est, which is subject to the payment of community debts, so as to withdraw 
it from the reach of creditors. The gift passes to her his community in- 
terest, but he cannot so contract that the future gains and profits thereof 
shall be exempt from the payment of community debts existing or which 
may be afterwards contracted. Id. 

6. The wife cannot make an assignment which will convey the commu- 
nity property of herself and husband. R. 8., 2582. Jd. 

7. Even if a married woman could, under the statute, make a valid as- 
signment of her separate property, yet if, in attempting to do this, she 
should fail to convey all the property in which she had an interest which 
was subject to the payment of community debts, it would be void as to 
community creditors. Id, 

8. The question as to whether a married woman can, under the act of 
March 24, 1879, make a valid assignment of her separate property, not de- 
cided; but held that where an assignee of the wife claimed, as against an - 
attaching creditor of the husband, a stock of goods, by virtue of an assign- 
ment thereof by the wife, the petition should aver that none of the goods 
were purchased from profits made in the business after the debt of the 
attaching creditor accrued. Id. 


Law, 14-16. 
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IMPROVEMENTS. See EXECUTION, 2. HOMESTEAD, 2, 3. INNOCENT Pour. ; 
CHASER, 5. PARTITION, 2. VENDOR AND VENDEE, 16. 

1. A deed of a feme covert which is invalid by reason of non-cotmpliance 

with the statute may serve as a basis of a claim for improvements made in 
good faith. Elam v. Parkhill, 60 Tex., 582, cited. Johnson v. Bryan, 628, 

2. One who purchases land from the heir pending administration on the 





estate of the ancestor, and improves the same while it yet remains, in con- 
templation of law, assets of the estate, has no equitable claim on account 
of his improvements as against a purchaser of the legal title at adminis. 
trator’s sale. Heath v. Layne, 686. 

3. Where one brings suit for, and sequesters land, he cannot, if he after- 
wards fail in the suit, recover for valuable improvements which he may 
have made upon the land pending the litigation. stell v. Cole, 695, 


INDEMNIFYING BOND. See Action, 6 CHATTEL MORTGAGE, 4, Re. 
CEIVER, 3. 


INDORSER. See JUDGMENT, 1. 
IN FORMA PAUPERIS. See APPEAL Bonp, 2. 


INJUNCTION. See JUDGMENT, 1. PLEADING, 10-12. SERVICE OF PROCESS, 1, 2, 

1. The power of the district court to issue writs of injunction extends to 

cases involving title to land, or where the enforcement of a lien on land is 

sought. That court has, under article 5, section 8, of the constitution, a gen- 

eral power to issue writs of mandamus, injunction and certiorari, and all 

other writs necessary to enforce its general jurisdiction. Day v. Chambers, 
190. 

2. Where the petition on its face does not show diligence on the part of 
the one asking for an injunction, it is not error to refuse the relief sought. 
Nevins v. McKee, 61 Tex., 412; Contreras v. Haynes, 61 Tex.,.104; Johnson 
v. Templeton, 60 Tex., 238; Schleicher v. Markward, 61 Tex., 102; Mont- 
gomery v, Carleton, 56 Tex., 431; Plummer v. Power, 29 Tex., 14; Snow tr, 
Hawpe, 22 Tex., 168; Burnley v. Rice, 21 Tex., 183, cited. Morris v. Ed- 
wards, 205. 

3. Where the district court has obtained jurisdiction of a cause by reason 
of an injunction sued out to restrain the sale of property levied under exe- 
cution, it rightfully retains the cause for the purpose of decreeing damages 
for detention of property by the officer and plaintiff in execution. Cham- 
bers v. Cannon, 293. 

4, Where the prayer for an injunction is intimately connected with the 
main object of the proceeding, itself declared to be extra-judicial, an in- 
junction will not be granted. Gibson v. Templeton, 555. 

5. The refusal to grant an injunction in chambers (R. 8., title LI) does 
not admit of appeal to the supreme court. Id. 

INJUNCTION BOND. See PLEADING, 11, 12. 

INJURY TO LAND. See Counties, 1. DamaGes, 19-23, 
INNOCENT PARTIES. See NEGLIGENCE, 31. 

INNOCENT PURCHASER. See Sate, 2, 3. SUBSEQUENT VENDER. 

1. In order that a deed from a married woman may divest her interest in 
her separate property, she must be first examined by an officer duly author- 
ized, privily and apart from her husband, who, after explaining the contents 
of the deed to her, must certify to those facts, and also to the effect that 
she had fully and voluntarily executed the deed, and wished not to retract 
it. But if the husband who joins her in the deed shall fraudulentlv receive 











INNOCENT PURCHASER — continued, 
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from the purchaser a less amount of money than that specified therein, 
which the wife had agreed to take at the time of acknowledging the instru- 
ment, no title will pass by the delivery of the deed. Cole v. Bammel, 108. 

2. The principle above announced is not varied by the fact that the mar- 
ried woman acknowledges the deed with the name of the grantee in blank, 
the consideration, however, being plainly specified. If the husband or 
another agent of the wife, having possession of such a deed; negotiates and 
delivers it to a purchaser for a less sum thin that specified, the purchaser 
buys at his peril, and will be charged with notice of the wife’s unwilling- 
ness to sell for a less sum than that mentioned in the deed. If the sale, 
after the acknowledgment of the deed by the wife, was effected by the hus- 
band or by another, the receipt of the money by such agents would not 
estop the wife. Edwards v, Dismukes, 53 Tex., 605, referred to and fol- 
lowed. Td. 

3. One who purchases land under the circumstances above referred to, 
and who, without the wife’s knowledge, receives her deed, paying a less 
sum than that stipulated in the deed, cannot ordinarily be a purchaser in 
good faith. Id. 

4. It would seem that when the defect in a title exists in the power 
under which it is executed, and is such as the true owner could waive by 
parol or acts done in pais, any act or conduct of his which would lead the 
purchaser to believe that the defect was waived, or that the true owner had 
acquiesced in his possession and improvement of the property, would con- 
stitute the purchaser a possessor in good faith. Jd. 

5. A married woman whose separate property was claimed and occupied, 
under a deed made by her in blank, for a larger sum of money specified 
therein than her agent afterwards undertook to sell for when the deed was 
delivered, remained silent for seven years while the purchaser was improv- 
ing the property. Held, that under such circumstances the purchaser was 
entitled to pay for the value of his improvements before eviction. Id. 

6. Where the evidence shows that property was paid for out of the wife’s 
separate funds, the deed made to her and so recorded, a sale of the property 
under an execution against her husband conveys no titie as to the purchaser 
who bought with notice of the facts. Parker v. Coop, 60 Tex., 114; Me- 
Kamey v. Thorp, 61 Tex., 649, cited. Stoker v. Bailey, 299. 

7. If A mortgages to Ba lot of land, describing it thus: ‘‘ The east half 
of lot 20, in Greenville, it being the west half of said lot 20,” it would leave 
a doubt as to which half he intended to convey, and a subsequent purchaser 
could not, under such a state of facts, claim as a bona fide purchaser of the 
east half, and say that by such a description the vendor intended to convey 
the west half. Carter v. Hawkins, 393. 

8 The general rule is, that where the discrepancy as to the property in- 
tended to be mortgaged, and that actually described in the recorded instru- 
ment, is of a substantial nature, the record will not operate as notice to 
subsequent purchasers; but where the description ig ambiguous, or incon- 
sistent one part with another, the first declaring that the land mortgaged 
is that which the purchaser proposes to buy, and then giving such particu- 
lars as to boundaries as would place it upon a different tract, in such case 
the inconsistency in the description would affect with notice one desiring 
to purchase. Id, 

9. If a purchaser have any knowledge of an error in the description of 
the property mortgaged, or from his knowledge of the property is able to 
interpret the record, giving it the meaning intended to be conveyed, it would 
be sufficient to charge him with notice. Citing Wade on Notice, § 185; 
Erickson v. Rafferty, 79 IL, 209. Id. 
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INNOCENT PURCHASER — continued. 
10. A bona fide purchaser for value of the legal title to property, whether 
land or a land certificate, without notice of the rights of others, is entitled 
to protection as against those who may have an equitable interest in the 
property purchased. Vide Johnson v. Newman, 43 Tex., 641; Flanagan », 
Pearson, 50 Tex., 383; 2 Sugden on Vendors (7th Amer. ed.), 507-526. Hill 

v. Moore, 610. 

11. Equity will protect a bona fide purchaser for value, even where his 
vendor, though having the legal title, may not possess the equitable title, 
the property having been bought by the vendor with partnership funds. Id, 

12. One who, in good faith, for value and without notice, purchases an 
equitable interest in property, and afterwards acquires the legal title to 
the same, is also entitled to protection as against a priorequity. Id. 

13. Where the purchaser in such case bought a land certificate the fact 
that it was a headright certificate does not affect him with notice that it 
was issued to his vendor as head of a family, such certificates being often 
transferred in blank. Id. 

INSANE. See LAND TITLEs, 15, 16. 
INSTRUCTIONS. See CHARGE OF COURT. 
INSURANCE. 

1. Under the terms of an open policy of insurance the property to be 
covered by it was required to belong to the insured, or held by it (a bank) 
in trust, or on commission, or sold and not delivered. It was also required 
to be at the place specified in the entry, which by the terms of the contract 
was to be made in the book accompanying the policy. The insured ad- 
vanced money to a third party to purchase cotton, under an agreement to 
return the money when the cotton was sold, and, if it was shipped, that the 
bills of lading should be taken in its name. Held: 

(1) The cotton was not covered by the policy. 

(2) Had it been shipped and the legal title thereto been then vested in the 
bank, it would still not have been covered, because removed from the only 
place where the risk would attach. 

(3) The courts cannot extend the risk beyond what is plainly written ina 
policy. 

(4) Custom or the course of dealing between parties may sometimes be 
looked to to interpret what is doubtful, but not to contradict plain and un- 
ambiguous stipulations. 

(5) When the language of a policy of insurance defines and limits the 
authority of the company’s agent, no act of his transcending his authority 
is binding on the company. First Nat. Bank v. Lancashire Ins, Co., 461. 

INTEREST. See DAMAGEs, 4. 

INTERVENTION. See ATTACHMENT, 1-3. 
INTRODUCTION OF EVIDENCE. See EVIDENCE, 5, 
IRRIGATION. See Bonps, 3. 

JOINDER OF CAUSES. See Action, 5, 6. 

JOINT EXECUTORS. See WILLs, 5. 


JOINT LIABILITY. : 

1, The technical rule of the common law, that, upon a contract which is 
joint and several, the plaintiff must sue all or but one, and cannot sue two 
or more without suing all, has never been recognized in practice in Texas, 
Glasscock v. Hamilton, 148. 

2. A party is not bound to prove that all the defendants are bound in order 
to recover against any one of them, Stevens v. Gainesville Nat. Bank, 499, 
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JOINT OBLIGATIONS. See PRINCIPAL AND SuRETY, 1, 2. 
JUDGES. 


1. One who holds approved claims against an estate has such a direct pe- 
cuniary interest in the administration that he is disqualified, as a county 
judge, from allowing or approving claims against the estate, or directing any 
proceeding therein from the appointment of an administrator until his claim 
is paid; and this, without reference to whether his approved claim is great 
orsmall, Allorders made by such a creditor, sitting as a county judge, af- 
fecting the administration of the estate, are coram non judice and void. 
Burks v. Bennett, 277. 


JUDGMENT. See ComMmuNITY PROPERTY, 5-7. CONFESSION OF JUDGMENT. 


ESTATES OF DECEDENTS, 14. EVIDENCE, 4. PRACTICE IN SUPREME COURT, 
2, Res ADJUDICATA, 1. SERVICE OF PROCESS, 1. VENDOR'S LIEN, 2. 

1. In a suit to enforce a lien on land to secure the payment of a note, 
C. was sued as principal, B. as surety, and H. as indorser. Judgment 
by default was taken against B. and H., and a decree entered, first sub- 
jecting the land to its payment. C. answered, and his attorney obtained 
leave to make C.’s wife a party, and filed a separate defense for her, 
claiming that land as separate property, and that it was a homestead. Her 
answer was stricken out. Afterwards C. and wife brought suit against the 
plaintiff, who recovered judgment in the former proceeding, to enjoin and 
vacate the decree which ordered a sale of the land, not making B. and H, 
parties thereto, and obtained judgment vacating so much of the former 
judgment as ordered a sale of the land. In a proceeding by B. and H. to 
enjoin the plaintiff in the first action from enforcing execution against them 
as original surety and indorser, held: 

(1) B. and H. were not affected by the judgment in the second suit, to 
which they were not made parties, 

(2) If, in the second suit, the original plaintiff and C. and wife consented to 
the entering of a decree whereby the first judgment was vacated, so far as 
it foreclosed the lien on the land, and B, and H., not being parties, did not 
consent thereto, then they were relieved from liability under the first judg- 
ment, to the extent of the value of the land. 

(3) If, as a fact, C.’s wife was a party defendant in the first suit, she was 
concluded by the decree therein to the extent of all matters that might have 
been litigated in that suit. Henderson v. Terry, 281. 

2. A judgment foreclosing a vendor's lien, to which neither husband nor 
wife is a party, is inadmissible in a subsequent suit between the latter and a 
party claiming the property under such judgment. Black v. Black, 296. 

3. A judgment is a bar toa subsequent action only as to those who were 
parties to that judgment. Id. 

4. Inasuiton a vendor's lien note by an assignee of the note, not only 
must the payee who has expressly transferred the lien be made a party, but 
the original maker is a necessary and proper party to a decree of foreclosure, 
and unless the judgment sets out a foreclosure as to him, his rights are not 
affected thereby. Beck v. Tarrant, 61 Tex., 404; Slaughter v. Owens, 60 Tex., 
671; Schmeltz v. Garey, 49 Tex., 49; Lockhart v. Ward, 45 Tex., 227, cited. 
Id. 

5. The district court has control of its judgment until the close of the 
term at which it is rendered, notwithstanding an appeal or writ of error to 
the appellate court may have been perfected. Grubb v. Blum, 426. 

6. Where a judgment of foreclosure gives the distance of certain lines, 
different from that set out in the pleadings, and still calls for the same well- 
known corners as those described in the pleadings, it will be a good and suffi- 
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JUDG MENT — continued. 


cient judgment operating upon all the land included between the corners, 
Throckmorton v. Davenport, 55 Tex., 236, cited and approved, and distin- 
guished from this case. Taylor v. Carter, 489. 

7. A party is not bound to prove that all the defendants are bound in order 
to recover against any one of them. Citing Keithley v. Seydell, 60 Tex., 78, 
Stevens v. Guinesville Nat. Bank, 499. 

8. The failure of a judgment by default to recite that a defendant was 
served with process, and failed to appear and answer, will not affect its 
validity when the record discloses the service. Pipkin v. Kaufman, 545. 

9. Due diligence must be used to procure the correction of a judgment 
entered by mistake. It should be called to the attention of the court within 
the time prescribed by law, and when the mistake has resulted in a judg- 
ment against the party complaining, the motion to correct should be accom- 
panied by an affidavit as to merits. Id. 

10. When a judgment disposes of the entire case as to all defendants, 
but affords specific relief to some of them, in response to their prayers, 
which was not afforded to others who did not ask it, it presents no cause for 
reversal. ‘Reeves v. Roberts, 550. 

11. While recitals in a judgment of conclusions of facts deduced from the 
evidence ordinarily will not supply the place of a statement of-facts, yet where 
the recital is to the effect that the court found against the defendants upon 
a specific issue, wherein they claimed to be the owners of certain merchan- 
dise, such recital should be taken as concluding that issue. Wallace & Co. 
v. Bogel & Bro., 636. 

12. The principle that a fact not alleged, though praved, cannot form the 
basis of a judgment, reaffirmed. Following Chrisman v. Miller, 15 Tex., 161, 
and other cases. Jd. 


JUDICIAL POWER. See CONSTITUTIONAL LAW, 12. 


JICIAL QUESTIONS. See CONTESTED ELECTION, 4. INJUNCTION, 4. 
RISDICTION. See APPEAL, 1,2. CONTESTED ELECTION, 1,7. Drvorce, 3-5. 
ESTATES OF DECEDENTS, 17, 25, 26, 30. PRACTICE IN SUPREME CouURT, 1, 2 
Quo WARRANTO, 1. VENUE. WILLS, 6. 


1, The power of the district court to issue writs of injunction extends to 
cases involving title to land, or where the enforcement of lien on land is 
sought. That court has, under a1 le 5, sectio . t ti ! tution, 

eneral power to issue wri lam inju i, and 
all other writs necessary to enfor ts neral ju Day v. Cham- 
be) 190 

2. W e t] t < t | | by 1 
of an injunctio ued out to th il f- r exe- 
cution righ I t p ! es 
for detention of pi ty by ind | Cham- 
bers me mn 45 | 

4 \ ‘ 
that the su 
cau or act ! 
connected w I I t eterm ial 
decision of the whole controversy between t] parties \ County 
v. Kenn ly, 58 T 616; Will ty i Zap} : \ ler- 
lip, id., 221; Witt ! > Te \Mc- 
Crea. 4 Greene ([a.), 229; B cs vw. Stolley, 3 } ers, 
19 Gratt. (Va.), 62; Boyd v. Hunter, 44 Ala., 705, cit . J 


4, Suit for the partition of land may be maintained in any county in 








JURISDICTION — continued. 
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which a portion of it is situate; and when the action is brought in the dis- 
trict court for the partition of an estate, it may be maintained in any county 
in which any of the land is located. Osborn v. Osborn, 495. 

5. Remedies are subject to legislative control; hence an act which gave 
jurisdiction to the district court of Travis county, before a cause of action 
had accrued, when that court could not have exercised jurisdiction under 
any general law, on account of the residence of the defendant and the 
subject-matter of the controversy, was not violative of the constitution. 
Nor would the act have violated the constitution had it been passed after 
the accrual of the cause of action, Citing McMillan v. Sprague, 4 How. 
(Miss.), 647.. Ward v. Hubbard, 559. 


JURY. 


1, A charge which in effect informs the jury that they are at liberty to 
believe or not facts disclosed in an official exhibit from the books of the 
state comptroller’s office, properly in evidence before them, in a case where 
no issue of forgery thereof was properly raised, is error. Franklin v. Tier- 


nan, V2. 


LABORERS’ LIENS. See Liens. MECHANICS’ LIENS. ° 


LACHES. See DEEps, 4. 


LAND CERTIFICATE. See INNocentT PURCHASER, 13. 


LANDLORD AND TENANT. See GrowinG Crops, 3, 4. 








1. A land certificate, though personal property when unlocated, loses its 
character as such after its location, and becomes a chattel real, title to which 
can no longer pass by parol. Hearne v. Gillett, 23. 

2. The right to a land certificate passes with the transfer of all claim 
and title to the land on which it is located, though the parties might by ex- 
press stipulation avoid this result, and by floating it again constitute it per- 
sonal property. dd. 

3. A valid agreement in writing to convey to another all the right, claim 
and title which the obligor has in land covered by a land certificate, neces- 


sarily includes any claim the obligor had at the time, by virtue of the 
land « tificate located thereon. Td. 

t. During the continuance of the Peters’ colony reservation, a location 
uy » reserved lands of the colony was absolutely void. Stewart v. 
Ov ) 

5. A survey dates from the date of the application of the land certificate 
to it, for it virtue of the certificate alone that the survey receives 
legal 1 n Id. 

6. H f at the time of the lication of a certificate to a survey, the 
land was reserved from location by law, the fact that the survey had been 
made hefore 1 pas f the act creating the reservation did not render 
th wd w { vation ceased. and the land again be- 

f l result fr the void location. Jd. 

% f ficate may be applied to survey previously made, but the 
right to the land attaches from the date of the application, and net from the 
date of the survey id 


i. One holding as tenant, or otherwise, cannot by his declarations affect 
his landlord’s title. Mooring v. McBride, 309. 
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LANDLORD'S LIEN. See TENANTS IN ComMMON, 4. 


1. A claim for rent due by the insolvent firm operates as a lien superior 
to the attachment liens, and is entitled to be first satisfied out of the moneys 
arising from a sale of the attached property. Sullivan & Co. v. Cleveland, 
677. 


LAND TITLES. See Community Property. Dereps. EstToppz.. 1-4. Eve 


DENCE, 15-17. INNOCENT PURCHASER. PATENT. PENCIL WRITING, 1, 
ScHooLt LANDS. VENDOR AND VENDEE. VENDOR’S LIEN. 

1. The civil law was extremely strict in guarding against fraudulent 
alterations of public documents, and the officers who acted under it will be 
presumed to have been familiar with its requirements. Hanrick v. Dodd, %, 

The civil law required that a public document be clearly written with- 
out blanks, erasures, obliterations or corrections, especially in the substantial 
parts; or where corrections were made, that they should be authenticated 
at the foot by the officer. Not only should the words substituted and vali- 
dated be shown, but also the words abandoned and made void (following 
Hanrick v. Cavanaugh). This rule applies as well to the testimonio as to 
the protocol of a title. Id. 

3. Reference may be had to the testimonio of a title, if it be in existence, 
to test by its appearance whether a change apparent on the face of the pro- 
tocol was made before or after the title issued. Jd. 

4. See statement of case and opinion for facts which were held to fairly 
support the verdict of a jury finding forgery in the protocol of what ap- 
peared to be a grant of eleven leagues of land, dated in 1833. Id. 

Under the Mexican law, as under the common law, an estate granted 
by the government cannot be afterwards divested upon mere surmise or 
suggestion. A formal conveyance or a regular proceeding was requisite to 
divest title. Id. 

6. When two grants, each for eleven leagues, were shown in the name of the 
same grantee, the failure to show that a testimonio issued of the first grant 
raises no presumption that it was abandoned before the second grant 
issued. Id. 

7. On an issue of forgery of what purported to be the protocol of a grant, 
it was not error to admit in evidence certified copies of sketches, maps and 
surveys nearly contemporaneous, made by those who participated in pro- 
curing the grant, and having reference to it, to be considered with other 
facts in evidence relating to the issue of forgery of the grant. Following 
Hanrick v. Cavanaugh, 60 Tex., 1. Id. 

8. A correspondence by letter between a commissioner of the general land 
office and a county surveyor is not admissible to affect the question of title 
to land in a controversy between other parties; nor can a letter from the 
commissioner of the general land office be admitted to show an abandon- 
ment of title by one in whom it has once vested. Id. 

9. A title which has once vested cannot be divested by a mere declara- 
tion of abandonment. Following H. & T. C. R. R. Co. v. McGehee, 49 
Tex., 489, and Hanrick v. Cavanaugh, 60 Tex.,1. Id. 

10. Sec. 2 of art. 14 of the state constitution, prohibiting locations on 
lands “‘ titled, or equitably held,” has no application to land claimed to be 
covered by a forged grant, and does not prevent a pre-e mptor from estab- 
s his pre-emption on the same. Id. 

The right of the purchaser of lands under article 24 of the coloniza- 
Ph law of March 24, 1825, to sell his concession, or to alienate the land pre- 
vious to the expiration of six years from the date of the concession, was 
contemplated by article 27 of the laws and decrees of Coahuila and Texas, 
Citing Fulton v. Duncan, 18 Tex., 37. Manchaca v. Field, 135. 
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LAND TITLES — continued. 
12. A concession issued under the twenty-fourth article of the colonization 
laws of March 18, 1831, being the subject of sale, was property, in which 
the wife of the party to whom it issued had a community interest, which on 
her death descended to her heirs, and attached to the grant subsequently ex- 
tended in the name of the husband. Citing Porter v. Chronister, 58 Tex., 
54; Wilkinson v. Wilkinson, 20 Tex., 244; and Yates v. Houston, 3 Tex., 452. 

Id. 

13. A power of attorney which conferred on the attorney the right to 
take possession of land to which the principal was entitled by virtue of a 
concession issued under the colonization laws of 1831, and to hold and 
alienate the same as his own property, the principal undertaking to abide 
by and ratify the acts of his agent, done under the authority thus con- 
ferred, though in form a power of aitorney, was in legal effect a sale of 
the concession, and of the right to the land that might be acquired under it. 
Id. 

14. Such an instrument, executed during the life of the wife of the prin- 
cipal to whom the concession issued, conveyed the superior title to the 
attorney and his vendees to the land afterwards granted in the name of 
the maker of the instrument, and no interest descended to the heirs of the 
wife, who died before the final title was extended. Jd. 

15. Where the fee to land is in an insane person, his children cannot, 
during his life-time, pass title from him by conveyance. Perrin v, Perrin, 
477. 

16. A quitclaim deed made by children of an insane person, in whom the 
fee is, will not estop them from asserting an after-acquired title. Id. 

17. If one, having an equitable interest in realty, requests the children of 
the party holding the legal title to convey to other parties, by quitclaim 
deed, his interest, in such case, no consideration having passed, and the 
realty remaining in statu quo, the grantors are not estopped from setting up 
an after-acquired title. Vide Bigelow on Estoppel, sec. 387. Id. 

18. Where, under a recorded bond for title, the stipulations of the bond 
being afterwards complied with, a party enters upon land described as one 
hundred and sixty acres, the northwest half of a certain survey, with no 
particularity in the description as to metes and bounds, and remains in 
possession, his possession is open and adverse and notice to the world, 
Laroe v. Gaunt, 481. 

19. Such being the case, a subsequent deed to other parties from the same 
grantor, conveying, by metes and bounds, that portion of the same survey 
unsold, so far as it conflicts in its particular description with the former con- 
veyance, will be of no effect and will not pass title to that portion of the 
land previously conveyed. Id, 

LAPSE OF TIME. See CommMuNITY PROPERTY, 2. PRACTICE IN SUPREME 
Court, 7. 

LEAD PENCIL MEMORANDA, See PENCIL WRITING, 1, 2. 

LETTERS. See EvIDENCE, 3, 12. 

LIENS. See ATTACHMENT, 17-20. EsTaTEs OF DECEDENTS, 8, 9. HOMESTEAD, 
5. MECHANICS’ LIENS. 

1, The act of February 18, 1879 (R. S., Appendix, p. 4, sec. 1), creates 
such privity between mechanics, laborers and operatives and a railway 
company, for whose benefit the labor contemplated by the act is performed, 
as entitles the former to maintain an action directly against such company 


to enforce the lien which the statute gives for their benefit. Austin & N. 
W. R'y Co. v. Daniels, 70. 
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NS — continued. 

2. Work done under an agreement with a subcontractor on a railroad to 
cut and manufacture a specified number of cross-ties, at a designated price, 
is not the work of a contractor, builder or material-man, in contemplation 
of the statute, but those performing it are laborers under a subcontractor, 


and, as such, entitled to the lien given by the statute above referred to, 
Such a lien is assignable and passes with the assignment of the account. Id, 

3. To enforce such a lien, proof must be made that the labor was per- 
formed at the instance of the subcontractor, and ** that the wages are due,” 
Such an account is not admissible in evidence under asworn statement ag 
to its correctness as an ‘‘open account,” within the meaning of art. 2266, 
R. S. Jd. 

4. The laborer’s lien being a creature of the statute, all allegations as to 
agreements made between a railway company and its contractors and sub- 


contractor, that a laborer’s lien should exist in favor of the latter, are irrele- 





vant, and especially where it is not alleged that the laborers were parties to 
such an agreement. Tea. & St. L. R. R. Co. v. MeCaughey, 271. 

5. Where a railway company and its contractors agreed with a subcon- 
tractor, that, in consideration of his furnishing laborers’ board, the amount 
due for their board should be taken out of their wages, and be due the sub- 
contractor and constitute a lien upon the road, the laborers not being parties 
to such an agreement, there was not such an assignment of the claim as 
would give the subcontractor a jlaborer’s lien. Jd. 

6. To show that the subcontractor was subrogated to the rights of the 
laborers there must appear to have been an extinguishment of the original 
debt, and to create an equitable assignment in this case the debt must have 
been pure hased of the laborers for a consideration satisf tory to them. Jd. 
7. The assignee must be a party to an equitable as well as a legal assign- 
ment. 2 Jones on Mort., 815 eé seg.;3 Pom. Eq. Jur., § 1211 et seq., cited, 


Id. 


LIFE ESTATE. See WILLS, 1. 


LIITATIONS. See ESTATES OF DECEDENTs, 8-13. 


1. The statute of limitations runs against a county. The maxim, nullum 


te npus oceurrit re gi, has no application. See opinion for a review of cases, 
and of the opinions of commentators on the question. H. & 7. C. Ry Co, 
v. Travis County, 16 

2. The ugh or ] ril the I ] no lial il ty for conti | urety 
who volunt: pays the d l by he pays 
it after judgm 1 suit re lit vay ment. 
after a period w! the bat statute would h f thi 
sult had not l ti re ; l ) nT ‘ ‘ 
Glasscock i lton. 148 

$. yp rapl f i itut limit . clain 
by a surety against his co-surety, held bad on demurrer. J 

1, When acl n has been i it las re} tec | f istraty f the 
estate, the ] of her sier 1 t na ; claim, 
more than tl h r, d not re . barred 
by limitation as valid claim : Ist th e, § : y. Bene 


nett, 277. 


5. Where a note, ¢ red by mortgage, becoming | : wed, it 


operates as a rr Wal « he m ily as b \ l ! parties 
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LIMITATIONS — continued. 


Hodges v. Taylor, 57 Tex., 196; Riggs v. Hanrick, 59 Tex:, 570; Ross v. Mitch- 
ell, 28 Tex., 154; Blackwell v. Barnett, 52 Tex., 326; Wood v. Goodfellow, 
48 Cal., 185; Barber v. Babel, 36 Cal., 14, cited. Cason v. Chambers, 305. 

6. Where the warrant was drawn in 1872, and recognized by the county 
until 1881, when it was repudiated, limitation did not begin to run until the 
act of repudiation. Leach v. Wilson Co., 331. 

7. That a railway company as a trespasser occupied the land long before 
plaintiff? purchased will not affect his right to bring trespass to try title, nor 
will naked possession of the right of way over the land for ten years bar his 
recovery. Hays v. T. & P. R’y Co., 397. 

8 Possession by virtue of an executory contract with one who himself 
claims under a like contract from the patentee is not adverse to that of 
the patentee until the latter repudiates his contract by seHing to other par- 
ties, in which case possession under the executory contract will be adverse 
to that of the second vendee. Vide Roosevelt v. Davis, 49 Tex., 463; Keys 
v. Mason, 44 Tex., 144. Pearson v. Boyd, 541. 

9. One sustaining his claim under the statute of limitations for ten years, 
can hold the full statutory number of acres. Vide R. S., art. 3195. If, how- 
ever, he holds under some recorded memoranda of title, he holds only to 
the extent of the boundary described in the instrument. Id. 

10, On a question of title growing out of a call for a particular line of a 
survey, the true line when found must prevail as against any claim or 
belief, however well founded, on the part of the claimant under the junior 
title, as to where the line called for is to be found; but this principle does 
not necessarily apply to a claim for protection under the statute of limita- 
tions of five years. For an illustration see opinion. Jones v. Andrezes, 652. 

11. Money due an estate having a proper representative becomes barred, 
if not evidenced by a contract in writing, by the statute of limitations of 
two years, after the accrual of the right to sue. Following Thomas v, 
Greer, 6 Tex., 377. Rindge v. Oliphint, 682. 

12. The statute will not be prevented from running by the disability of 
the heir, if the representative of the estate had a right of action. Id. 


LIQUOR LAW. 


1. Suit was brought against a retail liquor dealer and the sureties on his 
official bond, under the act of April 4, 1881 (Gen’l Laws, p. 113), for know- 


ingly permitting a minor to enter upon and remain in the retail liquor 
dealer's place of business. It was shown that the minor was employed by 
the d i him in his grocery with the written consent of the boy’s 
mother; tl re being employed there he had been out of employment 
for a month, and had been unable to procure employment elsewhere; that 
his mother was poor, and that his wages were greater than he could other- 
wise have obtained. On appeal from a judgment against the defendant 
ana } l 
J ure intended the penal statute which provides a penalty 
mn wih | knowing! il Or giv spirituou liq ors to a 
mino . C., 576) to 1 n in force unafiected by the of April 4, 1831. 
+) ihe act 1 given Db! the act of \pril 1 is cumulative and did not re- 


peal thi il statute. Citing Simpson v. State, 10 Yerg., 525; People wv. 








Stevens, 13 Wend., 341, and other cases. 

(3) Th te m cercise its power to declare that an act hurtful to 
society shall be punished criminally, and yet declare that a civil action may 
be prosecuted for the same act, when done in such manner as not to vielate 
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rpose of preventing such an act. 
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penal law, and this for the p 
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LIQUOR LAW — continued. 
(4) The consent of the mother to the employment of the minor by the 
saloon keeper did not protect him against the enforcement of the penalty 

of the bond. 

(5) The statute was enacted for the purpose of shielding youth from 
temptation, and the state has power to enact the law and provide for its 
enforcement, in disregard of the parents’ wishes, when its object and tend- 
ency is to protect the child; and for such a purpose, if necessary, if the 
parents were unfitted to properly rear their offspring, the state could con- 
fide the child to the keeping of another. Goldsticker v. Ford, 335, 

LIS PENDENS. 

1. Lis pendens, being but constructive notice, it follows that it cannot 
apply in a case where the specific property is not designated in the proceed- 
ings, or the fight claimed afterwards is not asserted at the time when it 
is sought to make the constructive notice apply. Russell v. Kirkbride, 455, 



























MALICE. See MALiIcious ATTACHMENT. 
MALICE IN LAW. See MALICIOUS ATTACHMENT, 14. 


MALICIOUS ATTACHMENT. See ATTACHMENT, 13-16. 

1. When damages are claimed for wrongfully suing out a writ of attach- 
ment and for using the writ maliciously, the two elements of damage should 
be separately pleaded, and the jury should be required, under appropriate 
instructions, to discriminate by their verdict between the actual and exem- 
plary damages found, if any. The pleader who neglects thus to plead should 
not be permitted to obtain benefit frora a general verdict which fails to dis- 
criminate between the two elements of damage. Kaufman v. Wicks, 234, 

2. A jury cannot infer malice in an attaching creditor, who honestly be- 

lieves that the defendant is indebted to him and who has a reasonable and 
probable cause for so believing, simply from the fact that no debt did in 
fact exist. If there was probable cause for suing out the writ, actual damage 
only can be recovered. Jd. 

3. While malice may be implied from the want of probable cause, it 
cannot be implied where probable cause exists. If the circumstances are 
such as to induce a reasonably prudent person to believe that a debtor is 
about to so dispose of his property as to defraud his creditors, malice cannot 
be implied against the creditor in attachment. Jd. 

4, Probable cause is a mixed question of law and fact, and should be 
submitted to the jury under appropriate instructions. Id. 

5. See opinion for facts held insufficient to sustain a verdict for exem- 
plary damages for maliciously suing out an attachment. Id. 

6. One who by his conduct ratifies and confirms the act of his agent who 
sues out an attachment, knowing the grounds on which the writ is obtained 
are without foundation, is liable in exemplary damages. Jacobs, Bernheim 
& Co. v. Crum, 401. 

7. Malice in suing outa writ of attachment may be implied from the want 
of probable cause. Id. 

8. See opinion for facts held proper to be considered in determining the 
responsibility of a principal for the malicious act of his agent in suing out 
a writ of attachment. Jd. : 

9. It is not error to refuse to charge a jury that the advice of counsel 
given in a case, truly stated, whether correct or not, will constitute a pro- 
tection to the client, if, in pursuing it, he begins attachment proceedings, 
when its tendency would be to divert the jury from considering independent 
evidence of a malicious intent. Id. 
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MALICIOUS ATTACHMENT — continued. 

10. The question of malice is for the jury; it may be implied from a want 
of probable cause; this implication is, however, subject to be repelled by 
facts and circumstances indicating a fair and legitimate purpose in the 
honest pursuit of a*claim believed to be just. Citing Culbertson v. Cabeen, 
29 Tex., 256. Id. 

11. See opinion for facts held properly admissible in evidence as tending 
to show the absence of probable cause in suing out a writ of attachment. Jd. 

12. In an action for malicious prosecution, if the defendant acted from 
motives of private interest, and without probable cause to support the pros- 
ecution, the fact that he acted under the advice of counsel will not exempt 
him from liability. Jd. 

13. It is not error to refuse a charge, in a suit for damages for wrongfully 
suing out an attachment, that a specific state of facts constituted probable 
cause, when the existence of those facts was unknown to defendant when 
he applied for the writ. Jd. 

14. To authorize a verdict for exemplary damages for maliciously suing 
out an attachment, there must be evidence to satisfy the mind that the writ 
was sued out through express malice, relating to and directed against the 
complainant, or from malice which the law would imply, arising from 
the want of probable cause, or it must be made to appear that the motive 
inducing the proceeding was an illegal one. Id. 

15. The principles of the common law applicable to actions for malicious 
prosecution apply to claims for exemplary damages for maliciously suing out 
a writ of attachment. Jd. 


MALICIOUS PROSECUTION. See MALictous ATTACHMENT, 15, 


MANDAMUS. See JurispicTion, 1. 

1. The writ of mandamus can be issued by the supreme court only for the 
purpose of enforcing its appellate jurisdiction. Wells v. Littlefield, 28. 

2. When the appellate jurisdiction of the supreme court attaches, either 
by appeal or writ of error, it continues until the case as made on appeal or 
error is fully determined, and until the judgment of the supreme court is 
completely executed by the court below; and until then it may enforce that 
judgment by mandamus. Id. 

3. When a district judge fails to obey the mandate of the supreme court 
in entering judgment in a cause which has been remanded, the remedy 
of the injured party is by mandamus and not appeal. Id, 


MANDATE. See PRACTICE IN DISTRICT CouRT, 1, 2. 

MAPS. See BounDartes, 17. EVIDENCE, 29. 

MARRIED WOMEN. See Deeps. Community Property. Estoppen, 7, 8. 
HusBAND AND WIFE. POWER OF ATTORNEY, 3. SEPARATE PROPERTY. 

MASTER AND SERVANT. See NEGLIGENCE, 3, 

MEASURE OF DAMAGES. See Damaaes, 2, 3, 12, 17, 18, 22-25. Roaps, 4. 

MECHANICS’ LIENS. See LIEns. 

1. If the labor performed by a mechanic is of such a character as would 
enable him under the statute to establish his lien on the property on which 
his labor is bestowed, by complying with the statute, he may, after his work 
is finished, by contract in writing between himself and the owner of the 


property, secure the statutory lien for his debt by having his contract re- 
corded. Nor will the fact that the payment of the debt is by the terms of the 
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MECHANICS’ LIEN — continued. 


MEDICAL EXPENSES. See Damaags, 3. 

MENTAL SUFFERING. See Damaass, 2. 

MEXICAN LAW. See DivestinG TITLE, 1, 

MINORS. See Ligvor Law. 

MISTAKE, See Bounpartss, 11. JUDGMENT, 9. PRINCIPAL AND SURETY, 1, 
MISTRIAL. See PRAcTICE IN DistrRIcT CouRT, 8. 

MORTGAGES. See CHATTEL MorTGAGE. RECEIVER, 3. TRUSTs, 1. 


MORTGAGE CREDITORS. See RECEIVER, 3. 
MUNICIPAL CORPORATIONS. See Austin. Corpus CHrIsti, ScHOOL 








written contract postponed to a future day, impair or affect the lien. Gop. 
struing art. 3165, R. S., held, that there is nothing in the statute which re 
quires registration of the lien contract before the debt it is intende 


a4 


secure is due. Mundine v. Berwin, 34i. 





to 


1. Where a note, secured by a mortgage, becoming barred, is renewed, 
it operates as a renewal of the mortgage only as between the original parties 
thereto; but such renewal does not affect the rights of third parties to the 
property, accruing after the execution of the mortgage, but prior to the re- 
newal, and while the original debt was barred by the statute of limitations, 
Hodges v. Taylor, 57 Tex., 196; Riggs v. Hanrick, 59 Tex., 570; Ross x, 
Mitchell, 28 Tex., 154; Blackwell v. Barnett, 52 Tex., 326; Wood v. Good- 
fellow, 43 Cal., 185; Barber v. Babel, 36 Cal., 14, cited. Cason v. Chambers, 
305. 

2. Where the evidence shows that the mortgaged property had been 
abandoned as a homestead by the mortgagor, and that he had established 
his home elsewhere, the homestead right is gone. Carter v. Hawkins, 898, 

8. If A mortgages to Ba lot of land, describing it thus: ‘* The east half 
of lot 20, in Greenville, it being the west half of said lot 20,” it would leave 
a doubt as to which half he intended to convey, and a subsequent purchaser 
could not, under such a state of facts, claim as a bona fide purchaser of the 
east half, and say that by such a description the vendor intended to convey 
the west half. Jd. 

4, The general rule is, that where the discrepancy as to the property in- 
tended to be mortgaged, and that actually described in the recorded instru- 
ment, is of a substantial nature, the record will not operate as notice to 
subsequent purchasers ; but where the description is ambiguous, or incon- 
sistent one part with another, the first declaring that the land mortgaged 
is that which the purchaser proposes to buy, and then giving such particu- 
lars as to boundaries as would place it upon a different tract, in such case 
the inconsistency in the description would affect with notice one desiring 
to purchase. Id, 

5. If a purchaser have any knowledge of an error in the description of 
the property mortgaged, or from his knowledge of the property is able to 4 
interpret the record, giving it the meaning intended to be conveyed, it would 
be sufficient to charge him with notice. Citing Wade on Notice, § 18; | 
Erickson v. Rafferty, 79 Ill, 209. Jd. : 


TaXeEs, 1. Waco. | 

1. The city of Galveston, a municipal corporation created by act of the 
legislature, was by charter invested with exclusive control over its streets 
and alleys, public grounds and highways in the city, and with power to 
widen, regulate, clean or improve the same, to put drains and sewers therein, 
and to prevent the incumbering thereof; to establish, erect, construct, reg- 
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MUNICIPAL CORPORATIONS — continued. 

















ulate and keep in repair sidewalks, culverts and sewers; to compel persons 
to keep filth, rubbish, etc., from the sidewalks and streets and gutters, in 
front of premises occupied by them, and also other powers set forth in the 
opinion. A permanent physical injury resulted to a child, nine years old, 
who fell into an uncovered ditch in the city, from two to three feet deep, 
which for a long time had been left open by the city, along a defective side- 
walk and without barrier or protection. In the ditch rubbish and piles of 
glass had been suffered to accumulate. In a suit for damages brought for 
the child, held: 

(1) The liability of the city could not result from any express statute. 

(2) No recovery could be had on such a cause of action had it been brought 
for injury resulting from neglect of the public officers of a subdivision of 
the state, even if given a quasi corporate existence, if created solely for a 
public purpose by a general law, applicable to all such subdivisions. 

(3) This rule grows out of the principle that a state cannot be made liable 
to an action for neglect or misfeasance of its officers, through which a person 
is injured, unless some statute creates the liability. Citing Bigelow v. In- 
habitants of Randolph, 14 Gray, 543; Eastman v. Meredith, 86 N. H., 295, 
and other cases. 

(4) The tendency of decisions is, however, to change the rule to a limited 
degree, so as to make even quasi corporations liable. 

(5) The rule exempting quasi corporations from liability on such a cause 
of action has no application to towns and cities incorporated under special 
laws. 

(6) The reason for the distinction is, that quasi corporations are but agen- 
cies of the state for the general convenience and benefit of all, while mu- 
nicipal corporations created by special charter are supposed to be created 
chiefly for the benefit of the inhabitants of the city. 

(7) The essential difference between municipal involuntary corporations, 
such as counties, created by general law,‘and incorporated cities, considered. 

(8) Whenever any municipal corporation is created, and is restricted to 
the exercise of powers pertaining to the administration of general laws and 
the policy of a state, they are agencies of the state, and not liable to be sued 
for the exercise of such powers, when the right to sue is not given by 
statute. 

(9) Persons or corporations voluntarily assuming to perform a work, even 
though it be quasi public in its character, must be held responsible for due 
care in its performance. When a city accepts a charter conferring defined 
powers, the resulting duty is imposed thereby to faithfully exercise them, 
and, failing in this, it is responsible to one injured thereby. 

(10) City of Chicago v. Robbins, 2 Black, 418; Mayor v. Sheffield, 4 Wall., 
189; Evanston v. Gunn, 99 U. S., 660; Barnes v. District of Columbia, 91 
U. 8., 551, cited. 

(11) A city existing under a special charter from the legislature is respon- 
sible in damages for the wrongful and negligent performance of acts done 
under its charter powers in the management of property or rights volunta- 
rily held for its own immediate profit or advantage as a corporation, although 
inuring incidentally to the benefit of the public at large. 

(12) Duke v. Mayor of Rome, 20 Ga., 635; Brinkmeyer v. City of Evans- 
ville, 29 Ind., 187; City of Richmond v. Long, 17 Gratt., 375; Prather v. City 
of Lexington, 13 B. Mon., 559; Western College v. City of Cleveland, 12 
Ohio St., 875; Detroit v. Blackeby, 21 Mich., 84, and City of Navasota v. 
Pearce, 46 Tex., 527, noticed and reviewed. Peck v. City of Austin, 22 Tex., 
265, and Keller v. Corpus Christi, 50 Tex., 628, cited and approved. 
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MUNICIPAL CORPORATIONS — continued. 
(138) At common law a city corporation created by special charter is liable 


for an injury resulting from a neglect to keep its streets in repair, and it ig 
not necessary that the right to sue therefor should be given by statute, City 
of Galveston v. Posnainsky, 118. 4 

2. In this case, as above stated, if there were pieces of glass or other ; 
sharp and dangerous substances in the ditch, without which the injury, : 
notwithstanding the fall of the child, would not have occurred, even then, ; 
though such substances would not have injured without the fall, yet 
if the fall was caused by the defective condition of the sidewalk, then it 
must be deemed the proximate cause of the injury. Jd. 

3. If the injury resulted from one of the causes, or from the two com- 
bined, if such cause would not have existed but for the neglect of the city, 
it would be liable if there was no failure on the part of the plaintiff to exer- 
cise due care. Id. 

4, A verdict was rendered against a city for $10,000 damages, caused 
by its negligence in failing to keep its streets in repair, whereby the leg 
of a child nine years old was injured and the child rendered lame for 
life. Held, that though the verdict was for a large amount, the judgment 
would be permitted to stand, the supreme court expressing an unwilling- 
ness to substitute their judgment for that of the jury in the absence of facts 
showing undue influence. Jd. 

5. In the absence of a statute declaring the liability of a municipal cor- 
poration for injuries caused by defective sidewalks, such liability exists, 

City of Galveston v. Barbour, 172. 

6. In a suit brought by parents against a municipal corporation for dam- 
ages caused by defective sidewalks in the city, whereby the son of plaintiffs 
sustained injuries from which he died, the mental suffering of the parents i 
does not form an element in estimating damages. Jd. é 

7. In such a case the true measure of damages would be a sum equal to 
the pecuniary benefit which might reasonably have been expected to result 
to the parents from the services of the child, had he not been injured, tak- 3 
ing into consideration the fact that he was a minor, if there was no basis 3 
for exemplary damages. In addition thereto the parents may recover the 
costs of medical and other like expenses necessarily incurred. Jd. 

8. The day after an injury was sustained by a minor in his foot, from 
which he died, the father (who sued a municipal corporation for damages) 
examined a projecting bolt in the curbing of a sidewalk, in consequence of 
what his son told him as to the cause of his injury, and found drops of 
blood on it; the father stated this in evidence, and also that the boy was 
with witness when he examined the bolt, and went there to look at it in 
consequence of what had occurred between him and his son. Held, that the 
testimony was not a part of the res geste, and was inadmissible, for it was 
but an indirect way of getting before the jury the declarations of the son, 

Id, 

9. Immediately after the injury was sustained, the child, weeping from 
the pain, narrated to his mother the cause of his injury. Held, that the 
declaration of the child, made under such circumstances, was part of the 
res geste and admissible. Id. 

10. To render a municipal corporation liable in damages for injuries 
caused by defective physical structures under the contiol of the corporation, 
it must be shown that the corporation had motice of the defect. Id, ; 

11. Under the constitution the legislature has the power to authorize a ' 
municipal corporation to levy a poll tax. Perry v. City of Rockdale, 451. ry 

12. There is no constitutional direction as to the manner in which munic- | 
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MUNICIPAL CORPORATIONS — continued. 


ipal corporations shall enact ordinances, and it is competent for the leg- 
islature to validate by statute the ordinance of a municipal government 
passed to revive a repealed ordinance for the benefit of acontractor, Citing 
People v. Supervisors, 20 Mich., 95, and People v. Mitchell, 85 N. Y., 551. 
Morris & Cummings v. State ex rel. Gussett, 728, 

13, The power of the legislature to repeal an act creating a municipal 
corporation always exists; but it cannot be exercised to the injury of cred- 
itors of the corporation, or of those who hold contracts with it, and espe- 
cially those who have complied with their contracts, and have not received 
their compensation from the municipal government. Citing Mount Pleas- 
ant v. Beckwith, 100 U, S., 514. Jd. 

14. The obligation to perform its contracts rests upon a corporation as 
upon a natural person, and a legislative act which deprives a corporation 
of its charter cannot be construed as relieving it from L.abilities to creditors 
already incurred. Id. 

15. All agencies whereby the agent agrees with his employer to perform 
certain services for the latter, and to receive in return certain compensa- 
tion, are contracts; and none the less so because the services are performed 
by one party in the name of the other, as agent. Id, 

16. The agreement that contractors and agents of the city of Corpus Christi 
should collect tolls was not to be affected byan act of the legislature re- 
pealing the charter of the city; a different construction would violate both 
the constitution of the United States and of Texas. Id. 


NATURAL OBJECTS. See BounpDaRIEs, 4. 


NEGLIGENCE. See CaRRIgER, 3-5. EVIDENCE, 18,19. MUNICIPAL CORPORA- 


TIONS, 1-10. Tort, 1. 

1. No action lies against a railway company for injuries inflicted by the 
negligence of those operating the road, if at the tinie of the injury it is con- 
trolled and operated exclusively bya receiver appointed by a court of com- 
petent jurisdiction, with directions to manage and control it as a common 
carrier. The doctrine announced in L & G, N. R’y Co. v. Ryan, that 
the mere fact that, at the time the injury was inflicted, the railway 
belonged to the company, was not sufficient of itself to render the com-- 
pany liable for a tort inflicted by the servants of one who controlled it as a 
receiver, re-affirmed. Hicks v. I. &G. XN Ry Co., 38. 

2. The liability for damages inflicted by the negligence of the servants of 
one appointed by a competent tribunal as a receiver of a railway company 
is, when such receiver is invested with control to the exclusion of the com- 
pany, the liability of the receivership, and may be enforced against any fund 
in his hands resulting from the trust subject to its payment, or against the 
property of the company while controlled by him. A subsequent purchase 
of the road by the company from one who bought it at a sale made hy 
the receiver under a proper order of court (there being no collusion in the 
sales) would not render the company liable in damages for torts inflicted by 
the receiver while operating the road. I. such case the property passes to 
the purchaser, freed from the claims against the receiver. This case dis- 
tinguished from Ohio & Mississippi R’y Co. v. Nickeless, 73 Ind., 383, Id. 

8. A receiver was appointed in April, 1878, by a court of competent juris- 
diction, on the application of bond-holding creditors of a railway company, 
and was invested with exclusive authority to manage and carry on the 
business of the road, as a common carrier, subject to the supervision of 
the court, and for that purpose he was invested by its order with all the 
rights and franchises of the corporation. The property was afterwards 
VoL, LXII— 51 
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NEGLIGENCE — continued. 


sold, October 13, 1879, and purchased by the bondholders, for whose benefit 
the receiver had been appointed, and the sale had been ordered. The gale 
being approved by the court, a deed was executed to the purchasers, The 
purchasers thereupon conveyed the property to the original railway com- 
pany for a less sum than the amount bid by them, taking a mortgage to 
secure payment. Afterthe reconveyance to the original company, its board 
of directors passed a resolution accepting from the receiver the property 
and all money in his hands, and assuming all debts and liabilities against him 
as receiver, and providing for executing to him an indemnifying bond. The 
receiver was finally discharged from his trust in December, 1879. On the 
15th of October, 1879, suit was brought against the receiver, and against 
the railway company, to recover damages for injuries inflicted on plaintiff 
through the negligence of its servants, at a time when the road was under 
the exclusive management and control of the receiver, but it was not 
claimed that he was responsible otherwise than officially, as receiver. Held; 

(1) The receiver was not liable to plaintiff after all the property, once in 
his control as receiver, had been turned over to the purchasers, and after he 
had received his discharge from the court. 

(2) With the discharge of such receiver from his trust, and the surrender 
of all property in his hands as receiver, his liability, being an official one, 
ceased, except in cases where he was personally at fault. 

(3) It is technically true that the relation of master and servant does not 
exist between a railway company and a receiver, when the company’s prop- 
erty is placed in his possession by a proper court, and he is required by its 
order to discharge with the property of the company the duty of a common 
carrier. Citing cases, for which see opinion. 

(4) While this is true, the profits or income of the property, while in the 
hands of the receiver, are responsible for the satisfaction of claims for in- 
juries resulting from the negligence of the receiver or of his employees, 

(5) The question whether, when a receiver is appointed on the application 
of mortgage creditors, they can be required to yield from the proceeds of 
the sale of the mortgaged property a sum sufficient to pay for freight lost, 
or for damages or injuries done passengers through the negligence of the 
receiver or his employees, not considered. 

(6) If the company was not responsible for damages sustained by plaintiff, 
through the negligence of the servants of the receiver, further than its cur- 
rent receipts while in his hands, it follows that the company would incur no 
obligation to pay such damages, from the mere fact that they purchased the 
property from those who bought it at the receiver's sale. 

(7) A valid claim for damages against the receiver was entitled to satisfac- 
tion out of the current receipts applied to satisfy mortgage creditors, or to 
the improvement of the railway property; and the court appointing the 
receiver would have had authority to apply such portion of the proceeds of 
the mortgage sale as would equal such applied current receipts or the value 
of such improvements, to satisfy such claim for damages. 

(8) The resolution of the directors, providing for an indemnifying bond to 
the receiver, inured to the benefit of any one contemplated by it, having a 
just debt or claim against the receiver as such, or personally. 

(9) A claim for damages caused by injuries inflicted by the servants of a 
receiver, while he is operating a railroad, is entitled*to payment out of the 
current receipts of the road; and if they are invested in betterments of the 
road, then such claim is entitled to satisfaction out of proceeds of sale of 
the road to satisfy a mortgage, to the extent of the value of such betterments. 
Ryan v. Hays, 42. 
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NEGLIGENCE — continued. 


4, A state cannot be made liable to an action for nezlect or misfeasance 
of its officers, through which a person is injured, unless some statute creates 
the liability. Citing Bigelow v. Inhabitants of Randolph, 14 Gray, 548; 
Eastman v. Meredith, 86 N. H., 295, and other cases. The tendency of de- 
cisions is, however, to change the rule to a limited degree, so as to make 
even quasi corporations liable. The rule exempting quasi corporations 
from liability on such a cause of action has no application to towns and 
cities incorporated under special laws. The reason for the distinction is, 
that quasi corporations are but agencies of the state for the general con- 
venience and benefit of all, while municipal corporations created by special 
charter are supposed to be created chiefly for the benefit of the inhabitants 
of the city. City of Galveston v. Posnainsky, 118. 

5. The essential difference between municipal involuntary corporations, 
such as counties, created by general law, and incorporated cities, considered. 
Id. 

6. Whenever any municipal corporation is created, and is restricted to 
the exercise of powers pertaining to the administration of general laws and 
the policy of a state, they are agencies of the state, and not liable to be sued 
for the exercise of such powers, when the right to sue is not given by stat- 
ute, Id. 

7. Persons or corporations voluntarily assuming to perform a work, even 
though it be quasi public in its character, must be held responsible for due 
care in its performance. When a city accepts a charter conferring defined 
powers, the resulting duty is imposed thereby to faithfully exercise them, 
and, failing in this, it is responsible to one injured thereby. City of Chicago 
v. Robbins, 2 Black, 418; Mayor v. Sheffield, 4 Wall, 189; Evanston v. Gunn, 
99 U. S., 660; Barnes v. District of Columbia, 91 U. S., 551, cited. Jd. 

8 A city existing under a special charter from the legislature is responsi- 
ble in damages for the wrongful and negligent performance of acts done 
under its charter powers in the management of pruperty or rights volunta- 
rily held for its own immediate profit or advantage as a corporation, al- 
though inuring incidentally to the benefit of the public at large. Duke v, 
Mayor of Rome, 20 Ga., 635; Brinkmeyer v. City of Evansville, 29 Ind., 187; 
City of Richmond v. Long, 17 Gratt., 375; Prather v. City of Lexington, 13 
B. Mon., 559; Western College v. City of Cleveland, 12 Ohio St., 375; De- 
troit v. Blackeby, 21 Mich., 84, ana City of Navasota v. Pearce, 46 Tex., 527, 
noticed and reviewed, Peck v. City of Austin, 22 Tex., 255, and Keller v, 
Corpus Christi, 50 Tex., 628, cited and approved. Id, 

9. At common law a city corporation created by special charter is liable 
for an injury resulting from a neglect to keep its streets in repair, and it is 
not necessary that the right to sue therefor should be given by statute. Id, 

10. In a suit for damages against a railway company for personal in- 
juries caused by the negligence of the company, and resulting from its car 
being thrown from the track by a rail broken several days before the injury, 
and a part of which was missing, it is not necessary that both defects should 
be proved to authorize a recovery. The substance of the issue being, Was 
the track of the appellant’s road unsound and unsafe by reason of the de- 
fective rail? it was sufficient to prove the substance of the issue. Pittsburg, 
Ft. W. & C. R’y Co, v. Ruby, 38 Ind., 305, cited and approved. Tex. & P. 
R’y Co. v. Kirk, 227. 

11. Though one be an employee within the meaning of the rule which 
ordinarily prevents a servant from claiming damages from the master for an 
injury received from the negligence of a servant in the common employ- 
ment, the duty of a railway company to have a sound track is one from 
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NEGLIGENCE — continued. 





which it cannot excuse itself, and when, by reason of its failure, such an em- 
ployee is injured, the fact that some other servants of the company had 
failed to construct or keepin repair the track cannot relieve it from liability, 
Id. 

12. Though ordinarily it is true that those operating a railway train have 
a right to assume that one on the road track, in the direction the train ig 
going, will step from the track in time to avoid injury, yet if the person on 
the track be deaf, and that fact be known to those operating the train, 
they cannot act on such assumption, but they are then required to use such 
diligence as will best protect him from injury. J. & G. N. R’y Co. v. Smith, 
252. 

13. The original negligence of one injured by a moving train does not 
excuse the company from care and watchfulness on their part, when they 
know that his dangerous position is due to an infirmity like deafness, idiocy, 
ineapacity to move, or want of appreciation of the impending danger, as in 
the case of an infant of tender vears. Id, 

14. One who receives injury in jumping from a moving railway train, and 
who jumps therefrom because ordered or directed so to do by a conductor 
who is ejecting him, cannot be charged with contributory negligence. I. & 
G. N. R’'y Co. v. Hasseil, 256. 

15. When several serve the same employer, work under the same control, 
derive their authority and compensation from the same common source, 
and are engaged in the same general business, they are, in contemplation of 
law, fellow-servants, though their labor may be performed in different de- 
partments of the same common service. Following Dallas v. G., Col. & S. F, 
R’y Co., 61 Tex., 196, and cases there cited. See opinion for facts to which 
the above applies. H. & T. C. Ry Co. v. Rider, 267. 

16. Persons who are fellow-servants of a railway company do not, in view 
of the rule which affects the liability of the company to one of them who 
may be injured by another one, cease to be such because the work on which 
they were employed at the time of the injury was being done on the 
Sabbath. The fact that the work was not of that character allowed by law 
to be done on the Sabbath does not affect the question. Jd. 

17. If aconductor of a railway train receives on his train minors, know- 
ing that they are traveling under a ‘‘ drover’s pass” as assistants to a drover, 
under a pass which contained a provision that minors should not be permit- 
ted to travel as assistants under such a pass, the minors are entitled to all 
the rights as against the company, for injuries received through the negli- 
gence of its servants, that any other passenger would have. 7. & P. R’y Co, 
v. Garcia, 285. 

18. A passenger was injured in alighting from a railway car in the night, 
at the wrong place and time, believing that he had reached his destination 
and had been directed to leave the car, whereby he was injured. Held, that 
in every such case all the facts surrounding the circumstances under which 
he left the car should be looked to, and from them, in each case, the jury 
must determine, as a question of fact, whether the passenger was authorized 
to believe from the acts and words of the servants of the company that it 
was intended that he should alight from the car at the time and place he at- 
tempted to do so. Id. : 

19. See this case for facts under which a verdict and judgment for $10,000, 
for personal injuries inflicted through the alleged negligence of the vom- 
pany’s agents, was not disturbed. Jd. 

20. A charge which deciares that it is the duty of those operating trains 
to inspect the same is not erroneous when the damage sustained is alleged 
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NEGLIGENCE — continued. 


to have been caused by negligence of the carrier in failing to furnish safe cars 
for traveling purposes, T. & St, L. Ry Co, v. Suggs, 323. 

21. The fact that the car within a short distance was twice derailed showed 
prima facie negligence on the part of the carrier in permitting such car to 
be used for carrying passengers; and in case such evidence was not, in the 
opinion of the jury, rebutted, a verdict for damages in favor of a person in- 
jured thereby should stand. Following Edgerton v, N. Y. & H. R, R, Co., 39 
N. Y., 229; Shearman & Redfield on Negligence, 280. Id. 

22. If physicians disagreed as to the nature of the injuries sustained by 
plaintiff, this would not be sufficient to set aside the verdict on the ground 
that the evidence does not show that he suffered any physical injury, when 
they all agreed as to his physical suffering. Jd. 

23. In the construction of a railway which crosses a public highway, it is 
not only the duty of the railway company to leave the highway in such 
condition that its usefulness will not be impaired, but when its approaches 
have been materially interfered with by the construction work, these also 
must be left in as good condition as they were before the railway was built, 
G., C. & 8S. F. R’y Co. v. Greenlee, 344. 

24. The omission of a railway company to place a sign at the point where 
it crosses a public road will not render the company liable for injuries in- 
flicted on one traveling the road at the crossing who knew, or might have 
known by the exercise of ordinary care, of the crossing place in time to 
have avoided injury from a passing train. Id. 

25. An appellate court can only grant relief on the ground that a verdict in 
a suit for personal injuries inflicted by the negligence of another is exces- 
sive, when the amount is so disproportionate to the injuries inflicted as to 
evidence a wrong motive on the part of the jury. Id. 

26. In a case like the present, the jury should consider from the evidence 
whether the injury is permanent or temporary, its effect upon the person, 
injured, whether it was calculated to produce death or serious apprehension 
of death, loss of time, diminished ability to earn money by some employ- 
ment familier to the injured party, pain and suffering, including mental 
anguish, and expenses caused by the injury. Concerning all these elements 
of damage, evidence should be offered as far as practicable. Id, 

27. Inasuit for damages by husband and wife for injuries inflicted by a 
passing railway train on the latter, while she with her husband was passing 
over a railway crossing, and in a vehicle driven by the husband, held, that 
the wife would be bound by the negligence of the husband. Id. 

28. Where the court charged the jury as to whether an injury resulted 
from defective cross-ties or rails, and also explained what character of de- 
fects would impose liability on the company, an instruction to the effect 
that, if the jury should find that such defects did in fact exist, which were 
known or might have been known to the company, they should find for 
plaintiff, if his injuries resulted therefrom, was not error, and is not a 
charge upon the weight of evidence. TJ. & P. R'y Co. v. Hardin, 367. 

29. If the injury complained of results from the negligence of a co-em- 
ployee, with no want of care on the part of the railway company, the per- 
son injured cannot recover damages of the rail-vay company. H. &T. C. 
Fy Co. v. Gilmore, 391. 

80. A charge of the court as to the duty of the railway company in the 
selection and retention of its employees is, in a suit for damages caused by 
alleged negligence of the company, erroneous and prejudicial when there is 
no evidence or issue as to that subject before the court, Hutchins v. Mas- 
terson, 46 Tex., 551; Cravens v. Wilson, 48 Tex., 324, and other cases, cited 
snd approved. Id. 
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NEGLIGENCE — continued. a4 

31. When one of two contracting parties must suffer through the fraud at 
of a third party, which was perpetrated in consequence of the negligence a 
of one of the contracting parties in carrying out his agreement, the logs 
must be sustained by such negligent party. Stevens v. Gainesville Nat, 
Bank, 499. 

82. When, ina suit for damages, alleged to have been caused by the moy- 
ing train of a railway company in a city, where the failure to ring a bell or 
blow a whistle had nothing to do with causing the injury, such failure 
cannot be considered in determining the liability of the company. JT, & 
P. R’y Co. v. Wright, 515. 

33. Where the petition states that a railway company’s engine moved 
rapidly through the company’s yard, without any lookout upon it, whereby 
injury resulted to plaintiff, such an allegation does not necessarily impute 
negligence to the company. T. & P. R’y Co. v. Harrington, 597. 

34. In operating their engines upon their yards, railway companies are not 
held to the same degree of care, so far as strangers are concerned, as is re- 
quired at public crossings. B. & O. R. R. Co. v. Depew, 12 Am. & Eng. R. R, 
Cases, 64. Id. 

35. The mere fact that one is injured by a locomotive operated by an en- 
gineer, who is shown to have been near-sighted, will not of itself establish 
negligence on the part of the company in retaining him in its employ- 
ment. Id. 

36. Where two servants are employed by the same master, labor under 
the same control, derive their authority and receive their compensation 
from a common source, and are engaged in the same business though in 
different departments of the common service, they are fellow-servants, 
Dallas v. G., C. & S. F. R’y, 61 Tex., 196. Id. 

37. In a suit for compensation by the wife against a railroaa company for 

. the loss of her husband, her statements as to her pecuniary condition are 
inadmissible, Jd. : 

38. Persons who engage in any employment assume the risks necessary to 

; that employment, and when aware of the dangers connected with it they 
voluntarily use implements which they know, or, by the exercise of the 
knowledge they possess, might know, are not so well adapted to their busi- 
ness as other implements, they cannot recover damages for injuries result- 
ing therefrom, which might have been avoided by the use of that ordinary 
care which it is the duty of every onetouse. H. & T. C. R’'yCo. v. Conrad, 
627. q) 

89. Such is particularly the case when the work in which the injured 

_ party was engaged was not such as was contemplated by his employer to be 
performed in the manner done by him. Id. } 


7. a 


& “¢ 


6 MOORS ages Ss ep eag aad RED ER BR 


inet Te 


oT ae ee 
ee 


idm been 








NEGOTIABLE PAPER. See Promissory Notes, 1, 2. 
1. A county warrant, though non-negotiable, is assignable. Leach v. Wil- 
son Co., 381. 


NEW MATTER. See PLEADING, 1. 


Pie entree Tay See ees 


NEW TRIAL. 
1. See facts stated in the opinion under which a new trial should have 
been awarded on account of an excessive verdict. Thomas v. Chapman, 198, 


NON-NEGOTIABLE INSTRUMENT. See Promissory Norss, 1, 2, 


NOTES. See Promissory NOTES. 











INDEx. 807 








NOTICE. See CAVEAT Emptor. Deeps, 2. Deposirions, 1. InNocENT PuR- 
CHASER. LAND TITLES, 18, Lis PENDENS. MUNICIPAL CORPORATIONS, 10. 
SALE, 2,3. SEPARATE PROPERTY, 2. SERVICE OF PRocESS, 2. VENDOR 
AND VENDEE, 15, 


OBJECTIONS. See AssIGNMENT OF Errors, 1. EvipENcs, 5. 
OBLIGATION OF CONTRACTS. See ConstiTuTIONAL Law, 14, 16, 
OFFICER. See EXEcuTION, 3. MUNICIPAL CORPORATIONS, 1, 
OFFICIAL BOND. See PRINCIPAL AND SURETY, 7. 

OFFICIAL DOCUMENTS. See EvIpENce, 29. 

ONEROUS CONDITION. See Bonps, 3. 

OPEN ACCOUNT. See Liens, 3. 


OUTSTANDING TITLE. See VENDOR AND VENDEE, 8-12, 14, 15. 

PARAMOUNT TITLE. See VENDOR AND VENDEE, 8, 11, 12. 

PARENT AND CHILD. See Guarpian, 3. Liquor Law. 

PAROL CONTRACTS. See LAND CERTIFICATE, 1. RAILROADS, 5. 

PAROL EVIDENCE. See EVIDENCE, 13, 32. 

PARTIES. See Bonps, 1. CHATTEL MORTGAGE, 4. CONTESTED ELECTION, 5. 
HUSBAND AND WIFE, 1. WILLS, 5. 

1. The real owner of property, whether it be a chose in action or not, may 
sue to reduce it to possession, and when a nominal party refuses the use of 
his name as plaintiff for tue benefit of the real party in interest, no technical 
rule can prevent the real party from maintaining an action to protect that 
interest. Morris v. Schooner Leona, 35. 

2. Therefore, where a franchise authorized the collection of tolls from 
a lessee using a water channel, and for that purpose authorized suit to be 
brought in the name of the city of Corpus Christi for the benefit of the own- 
ers of the franchise, the refusal of the city to permit the use of its name as 
a plaintiff could not defeat the right, and the owners of the franchise can 
maintain the action in theirown name. Id. 

8. The right could not be destroyed by the refusal of the city council to 
authorize a suit in the name of the city. Id. 

4, By the act under which the water channel was constructed, it was 
provided that any one holding the bonds of the city of Corpus Christi, to pay 
which the tolls were to be applied, could enforce the payment of tolls in the 
courts by compulsory process. Held, that the appellants as owners of those 
bonds could not be affected in their right to sue by a refusal of the city to 
permit its name to be used as plaintiff. Id. 

5. Any interested creditor may make himself a party to proceedings insti- 
tuted by a surviving widow in the probate court to have property set aside 
to her as a homestead, and show that the property is not in fact a home- 
stead. McLane v. Paschal, 102. 

6. Neither the ancestor, who was a co-surety, nor his heir, can be bound 
by a judgment against either the principal or co-sureties in a proceeding to 
which neither the ancestor nor the heir was a party. But their liability, in 
a proper case, to co-sureties who had paid more than their proportional 
share of the debt would exist independent of the judgment. Glasscock v. 
Hamilton, 143. 

7. The technical rule of the common law, that, upon a contract which is 
joint and several, the plaintiff must sue all or but one, and cannot sue two 
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PARTIES — continued. 
or more without suing all, has never been recognized in practice in Texas, 


Id. 4 
8." One action may be brought by an assignee of a failing debtor against _ « 
the sheriff, for wrongfully levying three writs of attachment for different , 


parties claiming in distinct rights, which were levied on different portions 
of the assigned property. The right of action accruing for the three seiz- 
ures under attachment to the same person and against the same individual, 
the right may be ascertained and determined in one action. Thomas y, 
Chapman, 193. 

9. A sheriff levied three writs of attachment on goods for as many 
different creditors, who acted each without any concert of action or agree- 
ment with the others. Each executed to the sheriff an indemnifying bond, 
The assignee having the goods in possession when seized under the three 
writs, sued the sheriff and his sureties. The sheriff caused the creditors 
who executed the indemnifying bonds to be made parties defendant to the 
suit, and prayed a recovery over against them for any damages that might 
be recovered against him and his sureties. Held, that the sheriff had as 
many distinct causes of action as there were indemnifying bonds, and they 
could not properly be made parties in the one acticn in the manner desired, 
Id. 

10. In a suit to enforce a lien oa land to secure the payment of a note, 
C, was sued as principal, B. as surety, and H. as indorser. Judgment 
by default was taken against B. and H., and a decree entered, first sub- 
jecting the land to its payment. C. answered, and his attorney obtained 
leave to make C.’s wife a party, and filed a separate defense for her, 
claiming that land as separate property, and that it was a homestead. Her 
answer was stricken out. Afterwards C. and wife brought suit against the 
plaintiff, who recovered judgment in the former proceeding, to enjoin and 
vacate the decree which ordered a sale of the land, not making B. and H, 
parties thereto, and obtained judgment vacating so much of the former 
judgment as ordered a sale of the land. In a proceeding by B. and H, to 
enjoin the plaintiff in the first action from enforcing execution against them 
as original surety and indorser, held: 

(1) B. and H. were not affected by the judgment in the second suit, to 
which they were not made parties. 

(2) If, in the second suit, the original plaintiff and C. and wife consented to 
the entering of a decree whereby the first judgment was vacated, so far as 
it foreclosed the lien on the land, and B. and H., not being parties, did not 
consent thereto, then they were relieved from liability under the first judg- 
ment, to the extent of the value of the land. 

(3) If, as a fact, C.’s wife was a party defendant in the first suit, she was 
concluded by the decree therein to the extent of all matters that might have 
been litigated in that suit. Henderson v. Terry, 281. 

11, Where the husband has abandoned his wife, and is a fugitive from 
justice, the wife can either institute a suit or defend one for the protection 


of herself or property without the joinder of her husband. Ryan v, Ryan, / 
61 Tex., 474, cited and approved. Black v. Black, 296. 
12. A judgment foreclosing a vendor's lien, to which neither husband nor ‘ 


wife is a party, is inadmissible in a subsequent suit between the latter and a 
party claiming the property under such judgment. Id. 

13, A judgment is a bar toa subsequent action only as to those wiio were 
parties to that judgment. Jd. 

14, In a suit on a vendor’s lien note by an assignee of the note, not only ~ 
must the payee who has expressly transferred the lien be made a party, but 
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PARTIES — continued. 

the original maker is a necessary and proper party to a decree of foreclosure, 
and unless the judgment sets out a foreclosure as to him, his rights are not 
. affected thereby. Beck v, Tarrant, 61 Tex., 404; Slaughter v. Owens, 60 Tex., 
. 671; Schmeltz v. Garey, 49 Tex., 49; Lockhart v. Ward, 45 Tex., 227, cited. 
Pa Id. 
. 15. In a suit brought against a railway company by a tenant for damage 
to growing crops, it is not necessary for the landlord to be joined in the suit. 
T. & P. Ry Co, .v. Bayliss, 570. 


PARTITION. 

1. Suit for the partition of land may be maintained in any county in 
which a portion of it is situate; and when the action is brought in the dis- 
trict court for the partition of an estate, it may be maintained in any 
county in which any of the land is located. Osborn v. Osborn, 495. 

2. In making partition between tenants in common, it is proper to award 
to one of them in possession, who has made improvements, the particular 
tract occupied by him, when this can be done without prejudice to other 
interests. Id. 


PARTNERSHIP. See ASSIGNMENT PoR CREDITORS, 4 

1. Where one partner alone sells the entire stock of goods of the firm, 
for the purpose of paying its indebtedness, if there is no fraud, the sale is 
valid. Schneider v. Sansom, 201. 

2. Such a sale, if the consideration be adequate, and no fraud exists, can- 
not be attacked by creditors of the firm. Greenleve, Block & Co. v. Blum, 
59 Tex., 126, cited and approved. Jd. 

3. A sale of the goods of a partnership for the purpose of paying off a 
debt, made on Sunday, is not invalid on that account. Id, 

4. Service upon one partner after dissolution of the firm, but before its 
liabilities have been liquidated, is sufficient to authorize a judgment avail- 
able against the partnership property. Alexander v. Stern, 41 Tex., 193, 
cited. Tex. & St. L. R. R. Co. v. MeCaughey, 271. 

5. One whose interest in a business is confined to profits thereof, which by 
agreement with a third party are to be received by him as compensation for 
his services rendered in the business, he having otherwise no ownership 
or interest in such profits, is not a partner. Stevens v. Gainesville Nat, 
Bank, 499. 

6. In determining the question of partnership vel non, the court will look 
to the actual relation of the parties consequent upon their engagements, and 
in favor of creditors they will ordinarily apply the doctrine that the party 
who shares in the profits must also bear his share of the liabilities. Id, 


PASSENGERS. See CARRIERS, 3-7. 


PATENT FOR LAND. See Bounpartss, 6, 8, 11. ScHoon LAnp, 2, 3. 
1, Without deciding whether a-patent issued on a forged certificate is void, 
held, that a patent to school land, issued to one who, having obtained posses- 
sion of the application for its purchase after it had been recorded, erased 
the name of the applicant, and inserted his own, cannot be invalidated at 
the suit of a subsequent applicant for the same land. The title passed and 
could only be disturbed by the state or by some one having an antecedent or 
contemporaneous equity. Martin v. Brown, 485. ats 
2. That a patent is not void because no survey of the land was made is 
well settled. Williamson v. Simpson, 16 Tex., 440; Stafford v. King, 30 Tex., 
270. And when it is not shown that no survey was ever made of patented 
land a survey will be presumed, Boon v, Hunter, 582, 
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PENAL BOND. See Liquor Law. 


PENCIL WRITING. 

1. A pencil memorandum appearing in the books of the secretary of the 
treasury of the republic of Texas in 1837 is evidence of the payment made 
on a sale of government lots, which it recites, unless it is clearly shown 
that the individual who wrote it had no authority to make the entries. On 
this point the cases of Stone v. Sprague, 24 N. H., 309, and Kerr v, Farish, 
52 Miss., 101, referred to and discussed. Franklin v. Tiernan, 92. 

2. As a general rule, loose lead pencil memoranda, made on a public ree- 
ord, will not as evidence import verity as to their contents. The devisionin 
this case admitting such evidence, and following a like decision in 56 Tex., 
618, refers to such memoranda made in the treasury department of the re- 
public of Texas in 1887, when the republic was struggling for an existence, 
and when its records were carelessly kept. The decision made then, and 
now, admitting such evidence, will not be extended to apply to such pencil 
memoranda made in records of a later date. Id. 


PENITENTIARY. See EvIDENCE, 28. 


PENITENTIARY LEASE, 

1, See opinion for facts under which a penitentiary lease, which was to 
continue for the period of fifteen years, was made to terminate at an earlier 
period, and leaving both the state and the lessees in the same relation with 
reference to their respective rights under the contract that would have ex- 
isted had the lease terminated by lapse of time. Ward v. Hubbard, 559, 


PERSONAL PROPERTY. See LAND CERTIFICATE, 1, 2. 
PERSONS UNDER DISABILITY. See Caveat Emptor, 1. Limitations, 12, 
PETERS’ COLONY. See LAND CERTIFICATE, 4. 


PLEADING. See AMENDMENT, 2, 3. ATTACHMENT, 2, 3. EMINENT DoMAIN, 5, 
EVIDENCE, 18. HUSBAND AND WIFE, 8. INJUNCTION, 2. LIMITATIONS, 3, 
PRACTICE IN District CourRT, 3, 4. QUO WARRANTO, 1. VENDOR AND 
VENDEE, 15. WILLS, 7. 

1. The only test as to the propriety of an amendment made in the district 
court, in a proceeding begun in an inferior court, is, would the amendment 
be admitted if the cause had originated in the district court? Any new 
matter may be pleaded which would defeat the plaintiff's action. McLane 
v. Paschal, 102. 

2. A release from plaintiff's demand, set up in the answer as a legal re- 
sult from facts not disclosed therein, is bad on demurrer. Glasscock v. 
Hamilton, 143. 

3. In a suit brought by one who sought a recovery of the value of his 
goods, alleged to have been seized and wrongfully converted under color of 
legal process, to satisfy a judgment held by defendants against one D. F. 
Fore, the defendants propounded to pldintiff the following direct interrog- 
atories, his refusal to answer which was properly certified to, viz.: ‘Int. 3. 
Is it not a fact that D. F. Fore furnished you money, either directly or in- 
directly, by himself or through some other person, to buy said goods?” 
“Int. 4. Is it not a fact that you agreed with D. F. Fore to carry on his busi- 
ness in your name?” The pleadings of defendants set up in substance 
that Fore had entered into a conspiracy with plaintiff to hinder and delay 
defendants in the collection of their debt against Fore, by carrying on in 
plaintiff's name a mercantile business on money furnished by Fore, while 
Fore was the real owner of the goods. Held, that the matter involved in 

the interrogatories must be taken as confessed under the statute (R. S., 2248), 
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PLEADING — continued. 
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and the failure to answer was equivalent to full proof that Fore furnished 
the money to buy the goods, and that they really belonged to Fore. Friend 
v. Miller, 177. 

4. In such a suit the petition alleged that one of the defendants, pre- 
tending to act as sheriff, by virtue of an execution which he pretended to 
hold, seized the goods, The defendants, after their general denial, set up a 
judgment, but failed to set out fully the execution and levy under it, 
though, without objection on the trial, they were permitted to show a valid 
judgment, execution, levy and sale. Held, that the pleadings, taken to- 
gether, authorized the admission of evidence that the goods were seized 
under a valid execution and their sale to satisfy it. Id, 

5. To maintain an action on an instrument payable when the amount 
shail be realized from the sale of a patent right, the instrument must be set 
forth with as much certainty as in case of other written contracts. Martin 
vy. Shumatte, 188. 

6. The evidence of a right claimed is never required to be set forth 
in pleading. Hence, one claiming property as an assignee may aver his 
ownership of the property, and need not set forth the manner of its acquisi- 
tion, in order to admit evidence of the assignment. Thomas v. Chapman, 
193. 

7. In a suit by an assignee of a failing debtor against a sheriff and 
his sureties, a demurrer was properly sustained to an averment in the an- 
swer that a part of the proceeds of the sale of goods charged to have been 
illegally seized and sold under attachment was deposited with the clerk of 
the court subject to plaintiff's order. Thomas v. Chapman, 193. 

8. It isno ground for the reversal of the judgment that the petition of 
the plaintiff who recovered the judgment contained conclusions of the 
pleader regarding facts pleaded therein, if the facts from which the conclu- 
sions were drawn are fully stated, and justify the conclusions if true. Tex, 
& P. Ry Co. v. Kirk, 227. 

9. When damages are claimed for wrongfully suing out a writ of attach- 
ment and for using the writ maliciously, the two elements of damage 
should be separately pleaded, and the jury should be required, under appro- 
priate instructions, to discriminate by their verdict between the actual and 
exemplary damages found, if any. The pleader who neglects thus to plead 
should not be permitted to obtain benefit from a general verdict which fails 
to discriminate between the two elements of damage. Kaufman v. Wicks, 
234. 
10. Though judgment may have been rendered in a proceeding wherein 
the writ, or service of process on the party, may have been illegal, equity 
will not interfere to set the judgment aside, unless it is made to appear that 
the result would be different on another trial from that already reached by 
the judgment. Citing Schleicher v. Markward, 61 Tex., 103. To make this 
appear, when the remedy is sought by injunction, the petition should state 
facts which would constitute a good defense to the original action. The 
facts must be stated, and not the conclusions of the pleader, and when 
conclusions alone are given, though sworn to in the application for injunc- 
tion, the writ should not issue. Sharp v. Schmidt, 263. 

11. The sureties on an injunction bond are bound to take notice of an 
original answer, made in reply and in reconvention to a pleading filed by 
their principal in instituting the suit, and they are charged “with knowl- 
edge of all future legitimate amendments to such answer, properly filed in 
court. Id. 

12. The fact that the amended answer may have prayed for service on 
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the surety, which was not made, does not affect the rule as above stated, 
Id. 

13. See statement of the case for allegations in a petition held sufficient to 
recover upon an allowed claim evidenced by warrant drawn in favor of 
certain parties upon the county treasurer, and by them assigned to plaintiff, 
Leach v. Wilson Co., 331. 

14. In cases where specific performance of a contract to convey land ig 
asked, whether the contract be written or not, the terms of the agreement 
must be clearly stated in the pleadings, so that the intention of the contract- 
ing parties may be evidenced with reasonable certainty as to what was to be 
done by each in consummation of the agreement. Ward v. Stuart, 333, 

15. To enforce a specific performance of a contract to convey land, for 
which a party has agreed to pay in money, labor or in some other manner, the 
petitioner must inform the court, by proper pleadings, what money was to 
be paid, what labor performed, and the like averments; and there should be 
allegations showing a performance on his part or a good reason why it hag 
not been done, accompanied by a tender of what might still be due. Id, 

16. In a suit for work and labor, an exception that the petition does not 
state the time and place of its performance, and the person by whose direc- 
tion it was performed, is not well taken, where a bill of particulars attached 
to the petition, and made a part thereof, supplies by its entries the defect 
(Rule 19). JT. & P. Ry Co. v. Ross & Co,, 447. 

17. If the petition alleges that the work was done at the request of a de- 
fendant railway company, it is sufficient, and need not state evidence of 
the fact by averring the name of the agent or servant of the company who 
contracted for or directed the work. Id. 

18. A court, in passing upon a petition, the sufficiency of which is to be 
tested by general demurrer, must regard everything as having been properly 
alleged, which, by reasonable construction, is embraced within the allega- 
tions of the petition. Martin v. Brown, 467. 

19. See statement of this case for a cause of action, in reference to which 
it was held that exceptions to the petition on the ground that the land in 
suit, upon which a foreclosure of a lien was sought, was not definitely de- 
scribed, were properly overruled. Alford v. Wilson, 484, 

20. There is nothing in the objection that the name of the plaintiff nowhere 
appears in the petition, when the caption states the same. Clark v. Haney, 
511. 

21. Where the petition alleges that the crop was in fine condition during 
certain mouths; that during that period it was destroyed through the neg- 
ligence of defendant; that it would have made a specified amount per acre, 
and was worth a specified sum per acre, it was held that these allegations 
as to damage, according to their usual significance, showed what the erop 
would produce at maturity, and not what the immatured crop was worth 
at the time it was destroyed, and a demurrer thereto was properly sustained, 
T. & P. Ry Co. v. Bayliss, 570. 

22. No fact should be alleged which need not be proved. Id. 

23. When the question is one of boundary, in an action of trespass to try 
title, and the locality of the survey under which the defendant claims is 
not, questioned, or his right thereto denied, provided it be not in conflict 
with the land claimed by plaintiff, an averment that no actual survey of 
the land on which the patent under which defendant claims issued is not 
subject to demurrer, It is but the averment of a fact proper to be proved in 
determining the actual locality of the land located and patented, by refer- 
ence to its calls, and the value of such calls would be largely influenced by 
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PLEA DING — continued. 
ascertaining whether a survey had really been made on the ground, Boon 
v. Hunter, 582. 

24. Where the petition states that a railway company’s engine moved 
rapidly through the company’s yard, without any lookout upon it, whereby 
injury resulted to plaintiff, such an allegation does not necessarily impute 
negligence to the company. T. & P. Ry Co. v. Harrington, 597. , 

25. Every issuable fact must be alleged in pleading in order to admit nec- 
essary evidence in support of it. Pacific Express Co. v. Darnell Bros., 639. 

26. Where the petition does not allege that the carrier knew of the neces- 
sity of the performance of his contract at once, and that any failure or 
delay on its part to perform the contract promptly would cause a suspension 


in business on the part of the consignor, evidence as to these facts is inad- 
‘missible. Id. 


PLEADING AND EVIDENCE. See BounpDarigs, 15, EVIDENCE, 18, PLEAD- 


ING, 22, 25, 26. 
POLITICAL POWERS. See ConTESTED ELECcTION, 4. 
POLL TAX. 


J, Under the constitution the legislature has the power to authorize a 
municipal corporation to levy a poll tax. Blessing v. Galvesten, 42 Tex., 
659; Marshall v. Snediker, 25 Tex., 460; Burgess v. Pue, 2 Gill, 19; Smith v. 
Corp. of Aberdeen, 25 Miss., 461; Dillon on Mun, Corp.. vol. 2, sec. 739, 
cited. Perry v. City of Rockdale, 451. 

POSSESSION. See BounpaArigs, 18. LIMITATIONS, 8. 
POSSESSOR IN GOOD FAITH. See INNOCENT PURCHASER, 4. 
POWER OF ATTORNEY. 

1. A power of attorney which conferred on the attorney the right to take 
possession of land to which the principal was entitled by virtue of a conces- 
sion issued under the colonization laws of 1831, and to hold and alienate the 
same as his own property, the principal undertaking to abide by and ratify 
the acts of his agent, done under the authority thus conferred, though in 
form a power of attorney, was in legal effect a sale of the concession, and of 
the right to the land that might be acquired under it. Manchaca v. Field, 
135. 

2. Such an instrument, executed during the life of the wife of the princi- 

pal to whom the concession issued, conveyed the superior title to the attor- 
ney and his vendees to the land afterwards granted in the name of the 
maker of the instrument, and no interest descended to the heirs of the wife, 
who died before the final title was extended. Id. 

8. In most of the states a married woman cannot, in the absence of statu- 
tory authority, execute, either alone or joined by her husband, a valid power 
of attorney to convey her interest in real property. Clark v. Mumford, 
531, 

POWERS. See WILLS, 4, 5. 

1. When a particular estate is expressly created, with a general power of 
disposition to the person to whom such estate is given, then the power will 
not enlarge the estate given. Weir v. Smith, 1. 

PRACTICE IN DISTRICT COURT. See Action, 5, 6 ARGUMENT OF COUN- 
SEL. CONTINUANCE. 

1. When a cause is reversed and remanded, the district judge should, 
to ascertain what issues are involved in the new trial, look to the opinion 
which accompanies the mandate, as well as to the mandate. When, there- 














814 


INDEX. 








PRACTICE IN DISTRICT COURT —continued. 


fore, the opinion directs the district judge to render judgment against a party 
to a cause which the supreme court has considered on appeal, no new trial 
can be had on issues already made, on any facts existing before the date of 
the former trial. Wells v. Littlefield, 28. 

2. When a district judge fails to obey the mandate of the supreme court 
in entering judgment in a cause which has been remanded, the remedy 
of the injured party is by mandamus and not appeal. Jd. 

8. Under art. 4385, R. S., the appearance of the defendant entered on the 
minutes of the court, in an action for the trial of the right of property, 
whether such appearance be made in person or by attorney, has all the effect 
of an answer in preventing a judgment by default, until he refuses to join 
issue under the directions of the court. Field & Co. v. Fowler, 65. 

4. The effect of such an entry of appearance continues, after the attorney 
withdraws from the case, so long as no order is entered setting the appear. 
ance aside, until the defendant refuses to join issue in the time prescribed 
by the court. Id. 

5. A party to an action for the trial of the right of property, whose attor- 
ney after entering an appearance had abandoned the case before pleading, 
received from the attorney of the opposing party the promise that, under 
the circumstances, he would take no action in the case without notifying 
him. He was notified, but the notice was so short that he could not reach 
the court-house in time to prevent a judgment against him. Held, that the 
judgment by default should have been set aside, and this, though it was 
taken on the application of the partner of the attorney who had promised to 
give notice. Id. 

6. After the adjournment of a term of the district court, the district 
judge has no power to reopen his court and allow a motion, for leave to pre- 
pare a statement of facts within ten days after the adjournment of court, to 
be filed, and grant an order in accordance with the motion, J. & GN, Ry 
Co. v. Smith, 185. 

7. When the statute allows a term of the district court to remain open 
until the business of the term has been disposed of, it is for the district 
judge to determine when the term shall be closed; but having determined 
and adjourned for the term, he cannot by order made in vacation reopen 
the court. Jd. 

8. When there is a mistrial of a cause and the jury is discharged, the 
cause may be again tried at the same term, and no objection on account of 
such second trial can be considered on appeal, unless a motion was made in 
the court below to continue for the term or postpone to a later day in the 
term. 7. &P. Ry Co. v. Garcia, 285, 

9. A motion to exclude evidence to sustain a claim for exemplary dam- 
ages, after the party offering it has closed his case, on the ground that the 
evidence is not sufficient to sustain the plea, is in the nature of a demurrer 
to evidence, but is an irregular proceeding, and it is not error to overrule 
such a motion. Jacobs, Bernheim & Co. v. Crum, 401. 

10. When the supreme court has decided the legal effect of paper evidences 
of title to be that the title was thereby vested either in plaintiff or defend- 
ant, it is not error for the district court, on another trial of the same cause 
upon the same evidence, to direct the jury to return a verdict for the par- 
ticular party in whom the title vested. Frankland v. Cassaday, 418. 


PRACTICE IN SUPREME COURT. See ASSIGNMENT OF ERRORS. BILL OF 


EXCEPTIONS. MUNICIPAL CORPORATIONS, 4. 
1, The writ of mandamus can be issued by the supreme court only for 
the purpose of enforcing its appellate jurisdiction, Wells v. Littlefield, %. 
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PRACTICE IN SUPREME COURT — continued. 


2. When the appellate jurisdiction of the supreme court attaches, either 
by appeal or writ of error, it continues until the case as made on appeal or 
error is fully determined, and until the judgment of the supreme court is 
completely executed by the court below; and until then it may enforce 
that judgment by mandamus, Id. 

8. Article 1048 of the Revised Statutes construed, and the conclusion an- 
nounced that the supreme court may so reverse and remand a cause as to 
restrict the power of the district court to a new trial on such specified issues 
in the case as are not determined by the opinion. Citing Chambers v. 
Hodges, 3 Tex., 517, and other cases. Id. 

4. Improper and uncalled for reflections on a party to a suit by counsel, 
during a trial, when not warranted by the evidence, may furnish ground 
for the reversal of a judgment. Franklin v. Tiernan, 92. 

5. The right to amend pleadings after exceptions are sustained extends 
only to curing, by amendment, the pleadings held to be defective, though 
the court may, in its discretion, extend the privilege to amend other 
pleadings. Such discretion will not be revised on appeal unless it clearly 
appears that injury has resulted therefrom. Glasscock v. Hamilton, 143, 

6. When parties have agreed to refer a case to the commission of appeals, 
and to abide by its award, the judgment of that court is binding and conelu- 
sive upon this court as to all questions so settled in that case, Stelle v. Skan- 
non, 198. 

7. Parties cannot be heard to complain for the first time in this court, that 
arecovery against an estate must be made through administration, particu- 
larly when four years have elapsed from the death of the original defendant 
to the time when judgment was rendered in the lower court, and no ad- 
ministration existed. Id. 

8. It is no ground for the reversal of the judgment that the petition of the 
plaintiff who recovered the judgment contained conclusions of the pleader 
regarding facts pleaded therein, if the facts from which the conclusions 
were drawn are fully stated, and justify the conclusions if true. Tex. & P. 
R’y Co. v. Kirk, 227. : 

9. This court will not disturb a verdict on the sole ground that in its opin- 
ion the proof was not sufficient to support it, when it appears that there 
was lawful evidence on which to base such verdict. Int. & G. N. R. R. v. 
Dawson, 260, 

10. The supreme court will not reverse a judgment rendered in a cause 
tried without the intervention of a jury on account of illegal evidence, 
when there was other and competent evidence to the same fact. Sharp v. 
Schmidt, 263. 

11. When there is a mistrial of a cause and the jury is discharged, the 
cause may be again tried at the same term, and no objection on account of 
such second trial can be considered on appeal, unless a motion was made in 
the court below to continue for the term or postpone to a later day in the 
term. 7. & P. Ry Co. v. Garcia, 285. 

12. It is not error to permit counsel, in the closing argument, to reply to 
an argument made by the adversary on a question of law applicable to the 
case, and to comment upon authorities applicable to the question. Id. 

13. The time and method of argument of counsel is largely subject to 
the discretion of the trial court, and the supreme court wili not reverse a 
judgment for the sole reason that it might believe that too much latitude in 
discussion had been permitted, when it is not made to appear that the appel- 
lant was prejudiced thereby. Id. 

14, The practice of using language in an argument referable to facts not 
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PRACTICE IN SUPREME COURT — continued. 
in evidence, and calculated to rouse the prejudices of the jury against a 
party te the cause, should not be permitted. But when such language ig 
used in response to similar language used by the adverse counsel, and equally 
unauthorized, the party provoking such a course of argument will not be 
heard to complain on appeal. Jd. 

15. Every ruling of the lower court, made a ground of error, should plainly 
appear in the transcript, and nothing be left toinference. All rulings, save 
those particularly excepted by rules 53 and 54 of the district court, upon 
incidental motions, as a refusal by the trial judge to give his conclusions of 
law and fact, must be made the subject of a bill of exceptions, or they will 
he considered as waived. Supreme Commandery Knights of Golden Rule y, 
Rose, 321. 

16. A demurrer will be considered as having been waived when the record 
does not show that it has been acted upon. Following Floyd v. Rice, 28 
Tex., 341; Rowlett v. Fulton, 5 Tex., 458; Chambers v. Miller, 9 Tex., 286, 
Id. 

17. Will reverse on account of excessive damages, when. G., C. &S, F, 
R’y Co. v. Greenlee, 344. 

18. When, on the second trial of a cause which has once been deter- 
mined on appeal by a court of last resort, the facts as presented do not ma- 
terially affect the application of the law as announced, the law as then 
announced must govern the case, and through all subsequent stages of its 
progress, and will seldom be reconsidered or revised. Only in exceptional 
cases will the court deviate from the application of the law as first an- 
nounced. Frankland v. Cassaday, 418, 

19. When the judgment of the court below attains the justice of the case, 
the court will not reverse for abstract error. Stevens v. Gainesville Nat, 
Bank, 499. 

20. When the evidence is ample to authorize a verdict for either party 
the supreme court will not disturb the judgment. Reeves v. Roberts, 550, 

21. When a judgment disposes of the entire case as to all defendants, 
but affords specific. relief to some of them, in response to.their prayers, 
which was not afforded to others who did not ask it, it presents no cause for 
reversal. Jd. 

PRE-EMPTION. 

1. Sec. 2 of art. 14 of the state constitution, prohibiting locations on lands 
** titled or equitably held,” has no application to land claimed to be covered 
by a forged grant, and does not prevent a pre-emptor from establishing his 
pre-emption on the same. Hanrick v. Dodd, 75. 


PRESCRIPTION. See DEDICATION, 2. 
PRESUMPTION OF DEED. See VENDOR AND VENDEE, 1. 


PRESUMPTIONS. See ALTERATION OF INSTRUMENTS, 1. SEPARATE PROP- 
ERTY, 38. STATEMENT OF Facts, 5, 6. 


PRINCIPAL AND AGENT. See PowER oF ATTORNEY. 


PRINCIPAL AND SURETY. 

1. The common law rule is, that, when the surety on a joint obligation 
dies, there is no remedy at law on the obligation against his estate, and in 
the absence of fraud or mistake, equity will not charge his estate, The 
rule is different as to obligations that are joint and several. The common 
law rule above announced, which relieves the estate of a surety on a joint 
obligation after his death, had no application in Texas from 1840 up to the 
adoption of the Revised Statutes. Glasscock v. Hamilton, 143. 
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PRINCIPAL AND SURETY — continued. 
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2. When the obligation of the sureties is joint and several, the discharge 
of one of them does not ordinarily release the others from payment of their 
proper proportion of the claim. Id. 

8. The right of the surety to enforce contribution from his co-surety con- 
sists in the fact that he has paid a debt for which he and his co-surety were 
bound, that was just and could have been enforced at law against them both ; 
and it is immaterial, if the debt was just, whether suit was pending to en- 
force it or not. But if the principal be solvent, no contribution can be en- 
forced in favor of a co-surety who voluntarily discharges a judgment that 
could have been collected from the principal. Jd. 

4, Though ordinarily there is no liability for contribution to a co-surety 
who voluntarily pays the debt after it is barred by limitation, yet if he pays 
it after judgment on a suit begun before limitation has run, such payment, 
after a period when the bar of the statute would have been complete if the 
suit had not been brought, will render his co-surety liable for contribution. 
Id. 

5. See the opinion for a plea of the statute of limitations interposed to a 
claim by a surety against his co-surety, held bad on demurrer. Jd. 

6. A collateral security taken by a surety from the principal debtor 
to indemnify such surety against loss inures equally to the protection of his 
co-sureties. Id. 

7. A surety on an official bond who secures, in advance, from the princi- 
pal indemnity, and the means of discharging the obligation, holds it for 
the joint benefit of his co-sureties; but the fact that such indemnity and 
means of payment were secured constitutes no defense to a co-surety against 
paying the debt to the creditor; and if he be compelled to pay the debt, it 
constitutes no defense to his demand for contribution against the non-pay- 
ing co-sureties. Id. 

8. Neither the ancestor, who was a co-surety, nor his heir, can be bound. 
by a judgment against either the principal or co-sureties in a proceed- 
ing to which neither the ancestor nor the heir was a party. ‘But their- 
liability, in a proper case, to co-sureties who had paid more than their pro- 
portional share of the debt would exist independent of the judgment. Id, 

9. A compromise judgment was rendered in a United States court ina 
suit on an official bond, by which it was stipulated that some of the sure- 
ties should be discharged from liability on a judgment against their prin- 
cipal on payment by them of $10,000, the judgment against the principal 
being for over $34,000. It was also stipulated in the judgment that the 
principal and a co-surety, who was not a party to the proceeding, should 
be excluded from the benefits of the compromise. The compromise sum of 
$10,000 was paid by those of the co-sureties embraced in the compromise. 
In asuit brought by them against the co-surety for contribution, who was 
not a party, and who, by the terms of the judgment, was excluded from its 
benefits, held, that such co-surety was not liable, either in law or equity. 
Id. 

10. In a suit between co-sureties for contribution, unless the plaintiff 
can show that he has paid a greater portion of the debt than the defendant 
is liable to pay, he cannot recover. Id. 


PRIVILEGED COMMUNICATIONS. See ATTORNEYS, 2. 
PRIVITY. See EvipENnce, 4. 

PROBABLE CAUSE. See Malicious ATTACHMENT, 7, 12, 13. 
PROBATE COURTS. -See BILL or REVIEW, 1, 2. 
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PROBATE SALE. See ESTATES OF DECEDENTS, 15-18, 


PROCESS. See Divorce, 3-5. SERVICE OF PROCESS. 
PRO CONFESSO. See EVIDENCE, 10. 


PROMISSORY NOTES. 

1. An instrument in writing, in form as follows, is not a negotiable prom- 
issory note: 

** $2,100. PALESTINE, TEXAS, 

‘‘Two years from date, we promise to pay to Josiah Martin two thousand 
one hundred dollars, part and last payment for a patent right, No. 181,086, 
Said note to be collectible when said amount shall have been realized from 
sales of said right; otherwise to be nulland void. This 31st of May, 1877,” 
Martin v. Shumatte, 188. 

2. Where an instrument on its face possesses the features, and uses some 
of the conventional terms, of an ordinary promissory note, yet if, by a 
clause in the body of the instrument, the negotiable elements are qualified, 
its character as such note is destroyed. Id. 

8. To maintain an action on such instrument, it must be set forth with as 
much certainty as in case of other written contracts. Salinas v. Wright, 11 
Tex., 572; Hutchins v. Wade, 20 Tex., 7; Goldman v. Blum, 58 Tex., 630, 
cited. Id. 


PROTOCOL. See ALTERATION OF INSTRUMENTS, 2-4. 


PROVINCE OF JURY. See CHARGE, 13. EVIDENCE, 7. JuRyY, 1. MUNICIPAL 
CORPORATIONS, 4. 


PROXIMATE CAUSE See MUNICIPAL CORPORATIONS, 2, 


PUBLIC DOCUMENTS. See ALTERATION OF INSTRUMENTS, 1, 2. JURY, 1. 

1. A pencil memorandum appearing in the books of the secretary of the 
treasury of the republic in Texas in 1837 is evidence of the payment made 
on a sale of government lots, which it recites, unless it is clearly shown that 
the individual who wrote it had no authority to make the entries. On this 
point the cases of Stone v. Sprague, 24 N. H., 809, and Kerr v. Farish, 52 
Miss., 101, referred to and discussed. Franklin v. Tiernun, 92. 

2. As a general rule, loose lead pencil memoranda, made on a public 
record, will not as evidence import verity as to their contents. The decision 
in this case admitting such evidence, and following a like decision in 56 
Tex., 618, refers to such memoranda made in the treasury department of 
the republic of Texas in 1837, when the republic was struggling for an exist- 
ence, and when its records were carelessly kept. The decision made then, 
and now, admitting such evidence, will not be extended to apply to such 
pencil memoranda made in records of a later date. Id. 


QUESTIONS FOR THE JURY. See Malicious ATTACHMENT, 10. 

QUESTIONS OF LAW AND FACT. See Bounparizs, 10, Maticious At 
TACHMENT, 4, 

QUIETING TITLE. See Trespass To Try TITLE, 7. 

QUITCLAIM DEED. See Lanp TITLEs, 16. 


QUO WARRANTO. : 

1. An information in the nature of a quo warranfo sought to oust the de 
fendants of « franchise alleged to have been usurped by them. No specific 
value of the franchise was alleged, but it was stated in the information that 
$80,000 in tolls had been collected by defendants under the franchise within 
less than seven years before the institution of the suit, and that tolls were 
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QUO WARRANTO — continued. 


still being unlawfully collected. Held, that in view of the character of the 
proceeding, the petition contained sufficient allegations of the value of the 
amount in controversy to sustain the jurisdiction of the district court. Mor- 
ris & Cummings v. State ex rel. Gussett, 728. 

2. A proceeding by quo warranto may be maintained against the enjoy- 
ment of a franchise claimed, whether under state legislation or municipal 
act, when there was absence of power to grant it. Jd. 

8. A county attorney may institute proceedings by quo warranto in the 
name of the state to oust one from the exercise and enjoyment of a fran- 


chise not authorized by law. This case distinguished from State v. Paris 
R’y Co., 55 Tex., 76. Id. 


RAILROADS. See Carrier, 6,7. Damages, 19-23. EmmventDomarn. LIENS, 


1-8. NEGLIGENCE. TRESPASS TO TRY TITLE, 2-6. 

1. Case followed as to domicile of railway company. Tex. & P. R’y Co. 
vy. Kirk, 227. 

2. A passenger who takes passage on a through train with notice that 
under the regulations of the company the train will not stop at a desig- 
nated intermediate point, cannot require the train to stop at such point 
to enable him to get off there. If, in ignorance of such regulation, he 
takes passage on a through train, with a ticket to a station at which the 
train will not stop, the company has a right to correct his mistake at any reg- 
ular stopping station for that train, before reaching the station desired ; and 
if, being informed of his mistake, after being afforded an opportunity to 
quit the train at a regular stopping station and wait for the proper train, he 
refuses to do so, the conductor of the train may put him off in a proper 
manner. J. & G. N. R’y Co. v. Hassell, 256. 

8. Evidence of general notoriety at a designated place, of the custom 
of a railway company in running its trains, is not admissible against 
one who does not live at that place, and is not shown to have had the means 
of acquiring such general knowledge as may be possessed by residents of 
the place. Id. 

4. The present weight of authority is to the effect that a railway corpora- 
tion can bind itself to maintain perpetually a permanent depot at a particular 
place. T. & St. L. R. Co. v, Robards, 60 Tex., 545; Morawetz on Private 
Corporations, sec. 209; Green's Brice’s Ultra Vires, secs. 103 and 108, cited. 
Int. & G. N. R. R. v. Dawson, 260. 

5. An action can be maintained for the value of certain land conveyed to 
a railway company, the consideration being a parol agreement between the 
grantor and the company that the latter’s depot should be permanently 
located in the southern part of a certain city, the railroad having after- 
wards removed its depot from that location. Id. 

6. In the construction of a railway which crosses a public highway it is 
not only the duty of the railway company to leave the highway in such con- 
dition that its usefulness will not be irapaired, but when its approaches have 
been materially interfered with by the construction work, these also must 
be left in as good condition as they were before the railway was built. G., 
C. & 8S. F. R’'y Co. v. Greenlee, 344. 

7. The omission of a railway company to place a sign at the point where 
it crosses a public road will not render the company liable for injuries in- 
flicted on one traveling the road at the crossing who knew, or might have 
known by the exercise of ordinary care, of the crossing place in time to 
have avoided injury from a passing train, Id, 
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RECEIVER. 


1. No action lies against a railway company for injuries inflicted by the 
negligence of those operating the road, if at the time of the injury it is:con- 
trolled and operated exclusively by a receiver appointed by a court of com- 
petent jurisdiction, with directions to manage and control it as a common 
earrier. The doctrine announced in I. & G. N. R’y Co. v. Ryan, that the 
mere fact that, at the time the injury was inflicted, the railway belonged to 
the company, was not sufficient of itself to render the company liable for a 
tort inflicted by the servants of one who controlled it as a receiver, re- 
affirmed. Hicks v. I. & G. N. R’y Co., 38. 

2. The liability for damages inflicted by the negligence of the servants of 
one appointed by a competent tribunal as a receiver of a railway company 
is, when such receiver is invested with control to the exclusion of the com- 
pany, the liability of the receivership, and may be enforced against any 
fund in his hands resulting from the trust subject to its payment, or against 
the property of the company while controlled by him. A subsequent pur- 
chase of the road by the company from one who bought it at a sale made by 
the receiver under a proper order of court (there being no collusion in the 
sales), would not render the company liable in damages for torts inflicted 
by the receiver while operating the road. In such case the property passes 
to the purchaser, freed from the claims against the receiver. This case dis- 
tinguished from Ohio & Mississippi R’y Co. v. Nickeless, 73 Ind., 383. Id, 

3. A receiver was appointed in April, 1878, by acourt of competent juris- 
diction, on the application of bond-holding creditors of a railway company, 
and was invested with exclusive authority to manage and carry on the busi- 
ness of the road, as a common carrier, subject to the supervision of the 
court, and for that purpose he was invested by its order with all the rights 
and franchises of the corporation. The property was afterwards sold, Oc- 
tober 13, 1879, and purchased by the bondholders, for whose benefit the re- 
ceiver had been appointed, and the sale had been ordered. The sale being 
approved by the court, a deed was executed to the purchasers. The pur- 
chasers thereupon conveyed the property to the original railway company 
for aless sum than the amount bid by them, taking a mortgage to secure 
payment. After the reconveyance to the original company, its board of 
directors passed a resolution accepting from the receiver the property and all 
money in his hands, and assuming all debts and liabilities against him as re- 
ceiver, and providing for executing to him an indemnifying bond. The re- 
ceiver was finally discharged from his trust in December, 1879. On the 15th 
of October, 1879, suit was brought against the receiver, and against the rail- 
way company, to recover damages for injuries inflicted on plaintiff through 
the negligence of its servants, at a time when the road was under the ex- 
clusive management and control of the receiver, but it was not claimed 
that he was responsible otherwise than officially, as receiver. Held: 

(1) The receiver was not liable to plaintiff after all the property, once in 
his control as receiver, had been turned over to the purchasers, and after he 
had received his discharge from the court. 

(2) With the discharge of such receiver from his trust, and the surrender 
of all property in his hands as receiver, his liability, being an official one, 

‘ceased, except in cases where he was personally at fault. 

(3) It is technically true that the relation of master and servant does not 
exist between a railway company and a receiver, when the company’s prop- 
erty is placed in his possession by a proper court, and he is required by its 
order to discharge with the property of the company the duty of a common 
carrier. Citing cases, for which see opinion. 

(4) While this is true, the profits or income of the property, while in the 





















RECEIVER — continued. 
hands of the receiver, are responsible for the satisfaction of ciaims for in- 
juries resulting from the negligence of the receiver or of his employees. 

(5) The question whether, when a receiver is appointed on the application 
of mortgage creditors, they can be required to yield from the proceeds of 
the sale of the mortgaged property a sum sufficient to pay for freight lost, 
or for damages or injuries done passengers through the negligence of the 
receiver or his employees, not considered. 

(6) If the company was not responsible for damages sustained by plaintiff, 
through the negligence of the servants of the receiver, further than its cur- 
rent receipts while in his hands, it follows that the company would incur no 
obligation to pay such damages, from the mere fact that they purchased the 
property from those who bought it at the receiver's sale. 

(7) A valid claim for damages against the receiver was entitled to satisfac- 
tion out of the current receipts applied to satisfy mortgage creditors, or to 
the improvement of the railway property; and the court appointing the 
receiver would have had authority to apply such portion of the proceeds of 
the mortgage sale as would equal such applied current receipts or the value 
of such improvements, to satisfy such claim for damages. 

(8) The resolution of the directors, providing for an indemnifying bond to 
the receiver, inured to the benefit of any one contemplated by it, having a 
just debt or claim against the receiver as such, or personally. 

(9) A claim for damages caused by injuries inflicted by the servants of a 
receiver, while he is operating a railroad, is entitled to payment out of the 
current receipts of the road; and if they are invested in betterments of the 
road, then such claim is entitled to satisfaction out of proceeds of sale of 
the road to satisfy a mortgage, tothe extent of the value of such betterments. 
Ryan v. Hays, 42. 

4. As to the validity of a judgment against a railway company in the 
hands of a receiver. Int. & G. N. R’'y Co. v. Ormond, 274. 


REGISTRATION. See MecHAnics’ LIEns, 1. 

REGULATION OF COMMERCE. See ConstTITuTIONAL Law, 6, 7. 
RELEASE. See PLEADING, 2. 

REMEDIES. See AcTIoN, 8. CONTRACTS, 2. JURISDICTION, 5. 


REMOVAL TO FEDERAL COURT. 
1. Case cited and followed. Tex. & P. R’'y Co. v. Kirk, 227. 


RENTS. See TENANTS IN CoMMON, 3. 


REPLEVIN BOND. 
1. On the trial of a suit by sequestration, the replevin bond is not prop- 
erly evidence before a jury. When, in such a suit, the defendant recovers, 
and the plaintiff has replevied, the bond is looked to by the presiding judge 
to ascertain whether the statutory judgment shall be rendered against the 
sureties on it. Wells v. Littlefield, 28, 
RES ADJUDICATA. See STARE DECISIS. 

1. When purties have agreed to refer a case to the commission of appeals, 
and to abide by its award, the judgment of that court is binding and con- 
clusive upon this court as to all questions so settled in that case. Stelle v, 
Shannon, 198. 

2. Review of decisions of other states on the doctrine of res adjudicata, 
Frankland v. Cassaday, 418, 


RES GESTAS. See EVIDENCE, 8; 9. 
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RETROSPECTIVE LAWS. See ConstTITUTIONAL Law, 9. 
REVIEW. See But or REVIEW. 


RIGHT OF WAY. See EMINENT DomMAIN, TRESPASS TO Try TITLE, 2-6, 


ROADS. See RaiLRoaps, 6. 

1. Asa general rule, he who purchases land fronting on the road as a 
boundary acquires title to the center of the road; but this rule does not 
apply when the title to the land covered by the road was not vested in those 
from whom the adjoinjng proprietors derived title. In such case the in- 
terest of the adjoining proprietor consists of his right to use it by reason of 
its being dedicated to public use. Day v. Chambers, 190. 

2. The provisions contained in arts. 4372, 4373, Revised Statutes, are to 
be considered as limitations on the right of a commissioners’ court to opena 
public road through inclosed land, rather than a rule fixing the measure of 
the owner’s remedy for injury. A disregard of the conditions imposed on 
a commissioners’ court in opening a road cannot affect the right of the land- 
owner to maintain a suit for damages. This case distinguished from Keller 
v. Corpus Christi, 50 Tex., 614. Hamilton Co. v. Garrett, 602. 

3. The right of the citizen to compensation under the seventeenth section 
of the bill of rights exists, not only when his land is taken, but when it is in 
any way injuriously invaded, though not taken. Citing authorities. Id, 

4, The right of a citizen through whose uninclosed land, which he in- 
tended to fence for a pasture, a public road is established by the county com- 


priated. The establishment of the road must be regarded as a permanent 
appropriation of the property, and his right to compensation is measured by 
the permanent injury inflicted. Id. 

5. The defective condition of the statutes relating to the establishment 
of roads across uninclosed land commented on. Id. 

6. An order of the commissioners’ court, establishing a first-class road, on 
the petition of freeholders asking for the establishment of a second-class 
road, is not void. Their jurisdiction having attached by reason of the ap- 
plication made, the commissioners’ court could classify it in its discretion. 
Id. 

7. Where the use of land for a highway is supposed to conform to the 
highway as laid out, but in fact varies from it, the public do not acquire a 
right to the strip actually used, in virtue of an adverse possession, because 
the possession does not correspond with the claim of right; nor in virtue of 
dedication, because there was never an intent by the owner of the land to 
dedicate the strip used. Jd. 


SALE. See Sunpay, 1. 

1. It would seem that when goods are sold at a fixed price, to be paid on 
a certain day, and delivery is made upon an agreement, express or im- 
plied, that, until the price is paid, the title is to remain in the vendor, 
payment becomes a condition precedent, and until payment the title to the 
property is not vested in the-purchaser. Sinker, Davis & Co. v. Comparet, 
470. 

2. In such case, the vendor who has been guilty of no laches may, in the 
absence of statutory enactment, reclaim the goods when the price has not 
been paid, even from one who has purchased them, or secured therecn a 
mortgage lien from the vendee in good faith and without notice, Id. 

8. But under our statute of frauds, when possession passes with the con- 
ditional purchase, a reservation in the veridor of the ultimate ownership 

in default of payment will be unavailing, when the instrument evidencing 


missioners’ court, is not confined to a recovery of rent for the part appro-- 


tate a dae 


hei 












InpEx. 





SALE — continued. 


the conditional sale is not recorded, as against subsequent creditors of the 
vendee without notice. As to creditors, the contract of sale is within art. 
2468, R. S., and deemed fraudulent. Id. 


SALE OF LIQUOR TO MINORS. See Liquor Law, 
SALOONS. See Liquor Law. 
SCHOOL LAND. See Patent ror Lanp, 1. 


1, A fictitious application to purchase school land secures no such pref- 
erence in purchase as will prevent another from securing the land by a 
proper application, followed by a compliance with the law. Martin v. 
Brown, 467. 

2. Though the preliminary steps taken to secure a patent to school land, 
prior to the payment of the money therefor, may be irregular, the patent 
issued will not be therefore void. Nor will the fact that the patentee had 
practiced a deception on the surveyor and the public, by securing the land 
from sale by a fictitious application, vitiate a bona fide application after- 
wards made in his own name, or invalidate a patent to him, Id, 

3. One attacking a patent for fraud in its issuance must not only estab- 
lish that his vendors or himself had an equity in the land at the time of the 
issuance of the patent, but also that such equity is superior to that which 
eventuated in the patent. Jd. 


SCHOOL TAXES. 

1. The power of a municipal corporation to collect a tax for school pur- 
poses, after having assumed control of the schools, has been fully con- 
sidered in the cases of City of Ft. Worth v. Davis, 57 Tex., 225; Dwyer v. 
Hackworth, id., 245. Perry v. City of Rockdale, 451. 

2. The question submitted to a vote was: ‘‘ Shall a tax of one-half of one 
per cent. be levied and collected to support the public free schools?” Held, 
that this question submitted the proposition correctly and in accordance 
with the statute. Vide General Laws 1881, p. 64. Id. 


SEPARATE PROPERTY. See Bounpartgs, 1. DEEDs, 1-4. ESTOPPEL, 8. 

1. The doctrine again announced, that, when the separate property of the 

wife has undergone changes by reinvestments, it must be clearly and indis- 

putably traced and identified in its various mutations to maintain its sepa- 
rate character. Glasscock v. Hamilton, 143. 

2. Where the evidence shows that property was paid for out of the wife’s 
separate funds, the deed made to her and so recorded, a sale of the property 
under an execution against her husband conveys no title as to the purchaser 
who bought with notice of the facts. Parker v. Coop, 60 Tex., 114; Mc- 
Kamey v. Thorp, 61 Tex., 649, cited. Stoker v. Bailey, 299. 

3. One who asserts separate property rights in himself to property acquired 
during the life of his wife, or after her death with means in his hands at 
the time of her death, must prove it. The presumption is that it is com- 
munity property. Osborn v. Osborn, 495. 

4. It would seem that a married woman cannot, even with the consent of 
her husband, invest her separate funds in a mercantile business and thereby 
become entitled to the profits arising therefrom as part of her separate 
estate. Wallace v. Finberg, 46 Tex., 44; Cox v. Miller, 54 Tex., 25, cited and 
commented on. Green v. Ferguson, 525. 

5. The husband and wife cannot dissolve the quasi partnership which the 
law creates for them in reference to property, pending the marital relation. 


Id, 
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SEPARATE PROPERTY — continued. 









6.. While the husband may convey property to his wife to reimburse her 
for appropriating her separate estate either to himself or for community 
purposes, or may make to her a gift of his interest in the community prop- 
erty, yet he cannot make a conveyance to his wife of his community inter- 
est, which is subject to the payment of community debts, so as to withdraw 
it from the reach of creditors. The gift passes to her his community in- 
terest, but he cannot so contract that the future gains and profits thereof 
shall be exempt from the payment of community debts existing or which 
may be afterwards contracted. Id. 

7. The wife cannot make an assignment which will convey the commu- 
nity property of herself and husband. R. S., 2582. Jd. 

8. Even if a married woman could, under the statute, make a valid as- 
sisnment of her separate property, yet if, in attempting to do this, she 
should fail to convey all the property in which she had an interest which 
was subject to the payment of community debts, it would be void as to 
community creditors. Id. 

9. The question as to whether a married woman can, under the act of 
March 24, 1879, make a valid assignment of her separate property, not de- 
cided; but held that where an assignee of the wife claimed, as against an 
attaching creditor of the husband, a stock of goods, by virtue of an assign- 
ment thereof by the wife, the petition slfould aver that none of the goods 
were purchased from profits made in the business after the debt of the 
attaching creditor accrued. Id. 

10. A plea, by way of estoppel, that the feme covert received the pur- 
chase money, used it in improving her separate property, and had acqui- 
esced in the sale by permitting her vendees to improve the land, does not 
present such facts as would preclude her heirs from asserting title to the 
land. Johnson v. Bryan, 623. 


SEQUESTRATION. See Evipence, 1. IMPROVEMENTS, 3. 
SERVICE BY PUBLICATION. See SERvicE oF PROCESS, 6. 
SERVICE OF PROCESS. See Prvorce, 3-5. 


1. Though judgment may have been rendered in a proceeding wherein 
the writ, or service of process on the party, may have been illegal, equity 
will not interfere to set the judgment aside, unless it is made to appear that 
the result would be different on another trial from that already reached by 
the judgment. Citing Schleicher v. Markward, 61 Tex., 103. To make this 
appear, when the remedy is sought by injunction, the petition should state 
facts which would constitute a good defense to the original action, The 
facts must be stated, and not the conclusions of the pleader, and when 
conclusions alone are given, though sworn to in the application for injunc- 
tion, the writ should not issue. Sharp v. Schmidt, 263. 

2. The sureties on an injunction bond are bound to take notice of an orig- 
inal answer, made in reply and in reconvention to a pleading filed by their 
principal in instituting the suit, and they are charged with knowled-e of all 
future legitimate amendments to such answer, properly filed in court. Id. 

3. The fact that the amended answer may have prayed for service on the 
surety, which was not made, does not affect the rule as above stated. Id, 

4, Service upon one partner after dissolution of the firm, but before its 
liabilities have been liquidated, is sufficient to authorize a judgment avail- 
able against the partnership property. Alexander v. Stern, 41 Tex., 198, 
cited. Tex. & St. L. R. R. Co. v. McCaughey, 271. 

5. As to defendants living in the county of the venue of a cause, acita- 
tion which would be valid if served with an accompanying copy of petition, 
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SERVICE OF PROCESS — continued. 
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is equally valid if properly served, though no copy of the petition accom- 
panies it. Pipkin v. Kaufman, 545. 

6. See opinion for a construction of art. 1215, R. S., which requires a “‘ brief 
statement of the cause of action” to be made, when service is had by 
publication; and also for a discrepancy between the petition and the pub- 
lication as to dates, held not to constitute a fatal variance, Id. 

7. The failure of a judgment by default to recite that a defendant was 
served with process, and failed to appear and answer, will not affect its 
validity when the record discloses the service. Id. 

8. Due diligence must be used to procure the correction of a judgment 
entered by mistake. It should be called to the attention of the court within 
the time prescribed by law, and when the mistake has resulted in a\judg- 
ment against the party complaining, the motion to correct should be accom- 
panied by an affidavit as to merits. Jd. 


SERVITUDE. See EASEMENT. 

SHERIFF. See Action, 5, 6. CHATTEL MORTGAGE, 3, 4. PLEADING, 7. 
SIDEWALKS. See MUNICIPAL CORPORATIONS, 1-6, 10. 

SPECIAL TRIBUNAL. See ConTestep ELEcTION, 6. 


SPECIFIC PERFORMANCE. See VENDOR AND VENDEE, 14, 

1. An action, brought by a party against another for specific perform- 
ance of an unwritten agreement to convey land, in consideration of labor 
and improvements made on the land, cannot be maintained, even though 
the land has been thus paid for in full, unaccompanied by other facts, such 
as exclusive possession and the like. Vide Jones v. Carver, 59 Tex., 293; 
Murphy v. Stell, 43 Tex., 123; Ann Berta Lodge v. Leverton, 42 Tex., 24. 
Ward v. Stuart, 333. 

2. In cases where specific performance of a contract to convey land is 
asked, whether the contract be written or not, the terms of the agreement 
must be clearly stated in the pleadings, so that the intention of the contract- 
ing parties may be evidenced with reasonable certainty as to what was to 
be done by each in consummation of the agreement. Id, 

3. To enforce a specific performance of a contract to convey land, for 
which a party has agreed to pay in money, labor or in some other manner, 
the petitioner must inform the court, by proper pleadings, what money was 
to be paid, what labor performed, and the like averments; and there should 
be allegations showing a performance on his part or a good reason why it 
has not been done, accompanied by a tender of what might still bedue,. Id. 

STARE DECISIS. 

1. When, on the second trial of a cause which has once been determined 
on appeal by a court of last resort, the facts as presented do not materially 
affect the application of the law as announced, the law as then announced 
must govern the case, and through all subsequent stages of its progress, and 
will seldom be reconsidered or revised. Only in exceptional cases will the 
court deviate from the application of the law as first announced. Frank- 
land v. Cassaday, 418. 


STATE. See MUNICIPAL CORPORATIONS, 1. 
STATEMENT OF FACTS. “ 
1. When there is nothing in the transcript showing that a statement of 


facts, filed after the adjournment of the court for the term, was filed 
under an order of court entered of record during the term, no assignment 
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STATEMENT OF FACTS — continued. 


of error referring to charges of the court can be considered, unless the 
charges were so clearly against the law as to be erroneous under any state 
of facts that could be possibly shown under the pleadings in the case. Marx 
v. Caldwell, 64. 

2. After the adjournment of a term of the district court, the district judge 
has no power to reopen his court and allow a motion, for leave to prepare a 
statement of facts within ten days after the adjournment of court, to be 
filed, and grant an order in accordance with the motion. IJ. & G. N. Ry 
Co. v. Smith, 185. 

8. When the statute allows a term of the district court to remain open 
until the business of the term has been disposed of, it is for the district 
judge to determine when the term shall be closed; but having determined 
and adjourned for the term, he cannot by order made in vacation reopen 
the court. Id. 

4. When there is no statement of facts, the liability of the surety on the 
attachment bond as set forth in the judgment, rendered against him as such, 
is conclusive. Stelle v. Shannon, 198. 

5. In the absence of a statement of facts it will be presumed that every 
fact necessary to support the judgment, and authorized by the pleadings, 
was established. Id. 

6. The statement of facts was on motion stricken from the record. An 
exception was taken in the court below to the action of the special judge in 
overruling objections to his trying the cause; the ground of the objection 
being that he was the attorney for a claim against an insolvent assignor, and 
could not sit as judge in a cause involving the validity of the assignment, 
Held, that in the absence of any statement in the bill of exceptions show- 
ing the ground on which the objection was overruled, it will be presumed 
that it was because the alleged ground of disqualification did not exist, 
King v. Pfeiffer, 307. 

7. In the absence of a statement of facts the court will not reverse on an 
exception to the irregular admission of evidence, there being nothing to 
show that it worked injury or prejudice to appellant’s rights. Jd. 

8. While recitals in a judgment of conclusions of facts deduced from the 
evidence ordinarily will not supply the place of a statement of facts, yet where 
the recital is to the effect that the court found against the defendants upon 
a specific issue, wherein they claimed to be the owners of certain merchan- 
dise, such recital should be taken as concluding that issue. Wallace & Co, 
v. Bogel & Bro., 638. 

9. The doctrine declared in Cochran v. Kellum, 4 Tex., 120; Bond v. Mal- 
low, 17 Tex., 636, and other cases, that in the absence of a statement of facts 
every legal intendment is in favor of the correctness of the judgment, and 
that in such case it will be presumed that the evidence was sufficient to 
authorize the finding, reaffirmed. Id. 

10. The principle that a fact not alleged, though proved, cannot form the 
basis of a judgment, reaffirmed. Following Chrisman v. Miller, 15 Tex., 161, 
and other cases. Id. 


STATUTE OF FRAUDS. See Speciric PERFORMANCE, 1. 


1. Under our statute of frauds, when possession passes with the condi- 
tional purchase, a reservation in the vendor of the ultimate ownership in 
default of payment will be unavailing, when the instrument evidencing the 
conditional sale is not recorded, as against subsequent creditors of the vendee 
without notice. As to creditors, the contract of sale is within art. 2468, R. 
S., and deemed fraudulent. Sinker, Davis & Co. v. Comparet, 470. 
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STATUTES. See APPEAL, 1. CONSTITUTIONAL LAw, 8,4. EsTaTEsS oF DECE- 
DENTs, 9, 10. GuARDEAN, 1-6. Liquor Law, 1. MercHANIcS’ LIENs, 1, 
Roaps, 2,5. SERVICE OF PROCESS, 6. VENUE, 3. 

1. Section 3 of the final title of the Revised Statutes requires that they 
shall be liberally construed with a view to effect their objects and to pro- 
mote justice. Held, that thus construed, under the statute which permits 
the issuance of a writ of attachment when the statutory grounds are sworn 
to by an ‘‘ attorney,” it is competent for two attorneys to verify, each know- 
ing distinct facts which must be stated, but which are unknown to the 
other. Lewis v. Stewart, 3h2. : 

2. The Revised Statutes (art. 3138, subd. 4) provide that the singular num- 
ber, when used in the language of a statute, shall include the plural, unless 
otherwise provided. Id. 

3. Section 196 of the act of May 22, 1873, entitled ‘*An act to re- 
incorporate the city of Corpus Christi,” and which attempted to validate 
as binding contracts certain eity ordinances passed before that time, under 
which money had been expended by those contracting with the city, was 
not in violation of the constitution in force, as not being indicated in the 
caption of the act. The section was germane to the object of the act. The 
tendency of decisions is to construe the constitutional provision regarding 
the caption of legislative acts liberally. Morris & Cummings v. State ex rel. 
Gussett, 728. 

4. An enactment by the legislature validating a defective city ordinance, 
so as to protect one who had expended money under it, is not the exercise 
of judicial power. Id. 

5. The constitutional provision which prohibits the amendment of a legis- 
lative act by a mere reference to the title of the law amended has no appli- 
cation to an act validating a municipal ordinance. Id, 


STATUTORY BOND. See Bonpns, 1, 2. 
STOCKHOLDERS. See WILLS, 5. 

STREETS. See MunicrIPAL CORPORATIONS, 1-4, 
SUBCONTRACTOR. See LIENs, 2-6. 
SUBROGATION. See LIEns, 6. 


SUBSEQUENT VENDEE. See INNOCENT PURCHASER. TRESPASS TO TRY 
TITLE, 6. 

1. Statements of a person as to title being good, which are vague, and yet 
such as would put a prudent man upon inquiry, are not such as a subsequent 
vendee can plead by way of estoppel. Grinnan v. Dean, 218. 

SUIT. See CONTESTED ELECTION, 3, 5. 
SUNDAY. 

1. A sale of the goods of a partnership for the purpose of paying off a 
debt, made on Sunday, is not invalid on that account. Schneider v. Sansom, 
201. 

2. Persons who are fellow-servants of a railway company do not, in view 
of the rule which affects the liability of the company to one of them who 
may be injured by another one, cease tou be such because the work on which 
they were employed at the time of the injury was being done on the Sab- 
bath. The fact that the work was not of that character allowed by law 
to be done on the Sabbath does not affect the question. H, & T. CO. Ry Co. 
v. Rider, 267. 


SUPERSEDEAS. See APPEAL BOND, 3. 
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SURETY. See ATTACHMENT BOND, 1. JUDGMENTS, 1, PLEADING, 11, 19, 
PRINCIPAL AND SURETY. 


SURVEY. See Bounparigs. LAND CERTIFICATE, 5-7, 

1. That a patent is not void because no survey of the land was made ig $ 
well settled. Williamson v. Simpson, 16 Tex., 440; Stafford v. King, 30 Tex., oa | 
270. And when it is not shown that no survey was ever made of patented i} 
land a survey will be presumed. Boon v. Hunter, 582. 

2. Mistakes of surveyors as to boundaries which follow the field notes : 
into the patent are not necessarily fatal to the patentee, but will be cor- : 


rected according to the lines which were manifestly intended to form the } 
true boundary. Jones v. Andrews, 652. f 

; 

TAXES. See Pott Tax, 1. ScnHoon TAXEs. ¢ 
1. An assessment of taxes may be properly made on a company under the ? 


sworn statement of its chief manager, when so required to be made by stat- 
ute. W’. U. T. Co. v. State, 630. 

2. Where the statute required a statement to be made by the chief man- ; 
ager of a telegraph company of the entire numberof the full-rate and half- 
rate messages of the company, and that. thus the amount of taxes due should 
be ascertained, and a tax upon certain of the messages was held uncon- 
stitutional, but the Jaw contained no direction requiring a discrimination 
in the report between the messages that could be legally taxed and those 
that could not, the entire law was inoperative and void. Jd. 
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TELEGRAPH COMPANY. See Taxgs, 1, 2. 


TENANT. See Grow1ne Crops, 3,4. LANDLORD AND TENANT. 


TENANTS IN COMMON. 

1. In making partition between tenants in common, it is proper to award } 
to one of them in possession, who has made improvements, the particular 
tract occupied by him, when this can be done without prejudice to other 
interests. Osborn v. Osborn, 495. 

2. Though a tenant may use the common property without liability to his 
co-tenant, when the occupation is not adverse, yet if he excludes his co- ? 
tenant under a claim of exclusive right, the co-tenant is entitled to com- 
pensation to the extent of the use of which he has been deprived improp- 
erly. Id. 

3. The authorities are conflicting as to whether a tenant in common who 
uses: the entire common property, though without claiming the right to 
its exclusive use, and who is not applied to by the other owners to be admit- 
ted to its enjoyment, will be liable for the value of the use, over and above 
the proportionate interest of such tenant in common. If, however, he rents 
the common property, his co-tenants are entitled to their pro rata share : 





of the rents received. Id. 

4; Under the Revised Statutes (art. 3197), the landlord’s lien and the remedy 
by distress warrant prescribed by statute are inconsistent with the rela- 
tionship of tenant in common, and none of the consequences resulting from 7 
such relationship can be inferred in such a case, T. & P. R'y Co. v. Bayliss, 
570. 








TESTIMONIO.. See ALTERATION OF INSTRUMENTS, 2, 3; Lanp TITLEs, 6, 
TITLE BOND. See EvipENce, 17. 
TITLE OF ACT. See STaTurEs, 3. 
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TORT. See DAMAGES. 








MALICIOUS ATTACHMENT. NEGLIGENCE. 
1. If a tort is committed deliberately, recklessly or by wilful negli- 
gence, with a present consciousness of invading another’s right or of expos- 


ing him to injury, exemplary damages may be recovered. Jacobs, Bern- 
heim & Co, v. Crum, 401. 


TRESPASS. See Action, 5,6. ATTACHMENT, 13-16, Execution, 3. TRESPASS 


To Try TITLE, 2~6. VENUE, 8. 


TRESPASS TO TRY TITLE. See Bounpariss, 5. 


i, When, in trespass to try title, it is not shown that a judgment offered 
in evidence was rendered in a suit involving the title, or that the defendant 
against whom it is offered was a party to the former suit or in privity with 
some one who was, it should be excluded, Hanrick v. Dodd, 75. 

2. The action of trespass to try title will lie against a railway company as- 
serting a right of way claim toland. Hays v. T. & P. Ry Co., 397. 

8. This action, taking the place of the common law action of eject- 
ment, may be used where the object is to recover possession of land unlaw- 
fully withheld from the owner, and to which he has the right of immediate 
possession, whether the defendant claims under title or is a mere trespasser. 
Id, 

4. In a suit between the owner of the soil and a railway company, whose 
title to an easement is without foundation, and which is a trespasser, the 
owner is entitled to dispossess the latter altogether. Id. 

5. Even where the statute provides a summary remedy by which lands can 
be condemned to the use of a railway company and damages assessed to the 
owner, such remedy does not interfere with the owner'’sright to an action of 
trespass to try title, where the railway company occupies the land without 
resorting to the statutory methéd of condemning it. R. R. Co. v. Ferris, 26 
Tex., 588; R. R. Co. v. Pfeuffer, 56 Tex., 66; R. R. Co. v. Benitos, 59 Tex., 
826; Armstrong v. St. Louis, 69 Mo., 309; Graham v. R. R. Co., 27 Ind., 260; 
Strong v. Brooklyn, 68 N. Y., 1, cited. Id. 

6. That a railway company as a trespasser occupied the land long before 
plaintiff purchased will not affect his right to sue, nor will naked possession 
of the right of way over the land for ten years bar his recovery. Id. 

7. When the answer of the defendant is in the nature of a cross-bill, pray- 
ing that his title be quieted, if the decree be in his favor it may adjudge 
title in him for the amount of land described in his answer, though it be for 
a larger number of acres than that set out in plaintiff's petition. Pearson 
v. Boyd, 541. 

8. Any suit whose object is to recover title to land, whether upon legal or 
equitable ground, is an action of trespass to try title. -Johnson v. Bryan, 
623. 

9. When in trespass to try title the boundary lines of the survey of land 
sued for are not established so as to correspond with the description of the 
land contained in the petition, the plaintiff fails in his action and the ver- 
dict should be for defendant. Jones v. Andrews, 652. 


TRIAL BY THE COURT. See PRACTICE IN SUPREME CoURT, 10, 
TRIAL OF RIGHT OF PROPERTY. See Practice ty District Court, 3-5. 
TRUSTS. 


1. Where the mortgagee verbally agreed with the wife that, in case she 
and her husband conveyed the mortgaged premises absolutely to him, he 
would surrender his indebtedness, sell the property to pay the money due 
him, and pay over to them the sum remaining, or reconvey that portion of 
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TRUSTS — continued. 
the land unsold to them, and he afterwards repudiated the agreement, it 
was held: 

(1) That he was a trustee for his grantors. 

(2) That if the deed had been properly executed, the promise being made 
to a married woman would in no wise change the rule. 

(3) That the absolute conveyance and parol agreement did not operate as 
a conditional sale, there being no particular time or event on account of 
which the grantee could claim that the payment was too late for a recon- 
veyance, 

(4) That one making a deed, on the faith of a promise afterwards broken, 
may be relieved in a court of equity. 

(5) That a court of equity will compel a party to dispose of land in ac- 
cordance with his agreement made to that effect, when such promise was 
the means for obtaining the legal title to himself and he afterwards held 
and dealt with it as hisown. Clark v. Haney, 511. 

2. Parol evidence is admissible to show that a deed absolute on its face 
was executed and delivered upon certain trusts, not reduced to writing, and 
which the grantee promised to perform, Citing Mead v. Randolph, 8 Tex., 
191; McClenny v. Floyd, 10 Tex., 159, and Gibbs v. Penny, 43 Tex., 560, 
Id. 


UNLIQUIDATED CLAIM. See ASSIGNMENT, 1. 


USAGE AND CUSTOM. 

1. Evidence of general notoriety at a designated place, of the custom of 
a railway company in running its trains, is not admissible against one who 
does not live at that place, and is not shown to have had the means of ac- 
quiring such general knowledge as may be possessed by residents of the 
place. IL. & G.N. Ry Co. v. Hassell, 256. 

2. Custom or the course of dealing between parties may sometimes be 
looked to to interpret what is doubtful, but not to contradict plain and un- 
ambiguous stipulations. First Nat. Bank v. Lancashire Ins, Co., 461. 


USE AND OCCUPATION. See TENANTs in Common, 2, 3. 
VACANT LAND. See BounbarIes, 7. 
VARIANCE, See EvipENcE, 26. JUDGMENT, 6. SERVICE OF Proczss, 6. 


VENDOR AND VENDEE. See INNOCENT PURCHASER, 1-5. LiMITaTIONs, 8, 

1, See opinion for facts from which the sale of land, in the absence of di- 
rect evidence of a conveyance, was presumed. Manchaca v. Field, 135. 

2. When a promissory note is given to secure the payment of the pur- 
chase money for land under an executory contract, as between the parties 
and the assignee a lien on the land is acquired, and passes by the assign- 
ment of the note, but no further right to or interest in the land passes by 
the assignment. Russell v. Kirkbride, 455. 

8. In such a case the title passes to the vendee only on the payment of 
the purchase money, and the transfer of the purchase money notes to a 
third person does not affect hi; interest, right or title to the land. The 
assignee of the note acquires by virtue of the assignment no title or posses- 
sory right to the land for which it was given, Id. 

4. The lien, and the right to enforce it, passes in suchi case by the assign- 
ment of the note to the legal holder, nor does he acquire by virtue thereof 
apy other right. Id. 

5. A vendor of land under an executory contract for its sale remains 
theowner of the legal title until the purchase money is paid. Citing Baker 
vw, Compton, 52 Tex., 261, and other cases mentioned in the opinion. Jd, 
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VENDOR AND VENDEE—continued. 











6. The vendor of land under an executory contract for its sale, though 
he remains the legal owner until the purchase money is paid, cannot rescind 
the contract of sale without the consent of the legal owner of purchase 
money notes, transferred by such vendor, and whose value consists in the 
lien on the land whereby their payment is secured. Jd, 

7. When a deed is made conveying land, but describing an unpaid pur- 
chase money note, and reserving a lien, the legal title passes ipso facto 
by the payment thereof. If the purchaser claims under a bond for title 
only, the vendor holds the legal title in trust for the purchaser alone; if he 
has transferred to a third party the unpaid purchase money notes, the 
vendor holds the legal title for the benefit of the owner of the notes, as 
well as for the vendee, who may pay them. Such legal title may be di- 
vested and acquired by sale under a decree foreclosing the lien, which goes 
with the notes in a proceeding to which the necessary parties are made, 
Cassaday v. Frankland, 55 Tex., 452, reviewed and explained. Jd, 

8. In a suit against a warrantor on the covenants in a deed, while the 
record of a former suit to which the warrantor was not a party is not 
adimissible to establish that the recovery was under a paramount title, it is 
yet evidence of an eviction. Clark v. Mumford, 531. 

9. In such a case, to make the vendor liable on his covenant, he must be 
notified of the suit in which its sufficiency was tested in the manner pre- 
scribed by law. Id, 

10. Even where the warrantor had no legal notice of the pendency of 
the former suit, yet in a suit against him on his covenant the record thereof 
will be admissible to establish eviction and the assertion of an adverse title, 
leaving the burden of proof still on warrantee to show by evidence aliunde 
that he was evicted by one having a paramount title. Jd. 

11. Though a covenant of warranty is not broken until eviction by para- 
mount title, eviction by judgment of law is not requisite to establish the 
breach. The covenantee may yield to the paramount title and give posses- 
sion, or else buy his peace and claim for breach of covenant. Id. 

12. If he yields without suit to a paramount title, or buys it in, in a suit 
against his warrantor on covenant he assumes the burthen of showing that 
the title to which he yielded was the paramount title. Jd. 

13. Attorneys’ fees and costs cannot be recovered as a part of the damage 
in a suit upon a warranty. Jd. 

14. The defendant had purchased the land from A., receiving a bond for 
title with general warranty. He nad given three notes for the purchase 
money, which had not been paid. B. (a second vendee of A.) brought suit 
for the land, alleging that the defendant had forfeited all right to the land 
by his failure to pay the purchase money. The latter pleaded an outstand- 
ing title to the land, as an excuse for his failure to pay. Held: 

(1) That he was not required to allege a superior outstanding title; that to 
excuse his failure to pay, it was enough that there was a real claim to the 
land asserted by third parties. 

(2) That as long as the title which he had received from his vendor was 
incumbered or doubtful, a court of equity would not decree a specific per- 
formance against him, Estell v. Cole, 695. 

15. When the defendant set up the outstanding title, he prayed that the 
holders of that title, and A., his vendor, should be made parties, and be 
required to litigate the title before he should be required to pay the purchase 
money. The holders of that title answered, and, being non-residents, sought 
to remove the cause to the federal court. A. also answered admitting that 
the outstanding title was acloud upon the title which he had conveyed to 
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VENDOR AND VENDEE — continued. 
the defendant. But they were dismissed from the case upon motion of the 
plaintiff, and the holders of the outstanding title proceeded against the de- 
fendant in the federal court. Held: 

(1) That the pleading of the defendant was a sufficient notification to A, 
of the claim to the land and a sufficient demand upon him to defend the 
title. 

(2) That as it was the duty of A. to defend the title which he had con- 
veyed to the defendant, the latter might, in this suit, set off against the 
purchase money notes whatever outlay he had necessarily made in extin- 
guishing the opposing title — not to include attorneys’ fees. 

(3) That the plaintiff, having purchased from A. with full knowledge of 
the rights of the defendant, whatever would be a good defense against A,, 
if he were plaintiff, would be good against him. 

(4) In this case A., having indulged the non-payment of the purchase 
money for more than a year after the maturity of the last note, was not en- 
titled to treat the contract as forfeited, without notice to the defendant, and 
resell to the plaintiff. Jd. 

16. As it appeared that the purchase money notes had been deposited in 
court, it is held that, upon payment of the purchase money,--less some 
credits to which the record shows him to be entitled, including rents for 
the land,—a decree should be made vesting in defendant the title to the 
land; and that the plaintiff was not entitled to pay for improvements placed 
on the land by him while in possession. Id. 


VENDOR’S LIEN. See Estates oF DECEDENTsS, 21. JUDGMENT, 1. PARTIES, 
12, 14. VENDOR AND VENDEE, 2-4, 7. 

1. Where a deed conveying land by its terms reserves a lien upon the 
property to secure the payment of a specific sum of money, no homestead 
right in the property can be acquired by the purchaser as against the lien, 
though the sum named constitute no part of the purchase money proper, 
The title only vests subject to the lien. Berry v. Boggess, 239. 

2. A judgment decreeing the sale of land, upon which a lien is fore- 
closed, and, in case the proceeds arising from such sale are insufficient to 
discharge the judgment, that execution issue for the balance, is correct. 
Alford v. Wilson, 484. 

8. Under a decree of the probate court, ordering the sale of land of an 
estate to be made on acredit of twelve months with approved security, 
and retaining a lien on the land to secure the payment of the purchase 
money, the deed reciting the sale by virtue of the order of the court of the 
tract of land in controversy and of another for a certain gross sum, without 
distinguishing the amount bid for the two tracts respectively, and the fur- 
ther fact that the purchaser had executed his note for the ‘‘ above-named 
sum,” payable in twelve months, as the cou-ideration of the sale, and in no 
wise reserving the vendor's lien in such deed, conveys title to the purchaser, 
and the note being barred, the vendor’s lien cannot be enforced. Hale v. 
Baker, 60 Tex., 217. Rindge v. Oliphint, 682. 


VENUE. See Jurispiction, 4, 5. ; ; 
1. A suit for damages for wrongful attachment may be maintained on the ye 
attachment bond in the county whence the writ issued: Caln Bros. v, Bon- 











nett, 674, 
2. The statutes (R. S., art. 1198) provide that when the foundation of the . x 
suit is some crime, offense or trespass, a civil suit for damages, if such ac- ; Pg 


tion will lie, may be brought in the county where such crime, offense or 
trespass was committed. Where a seizure of property has been made by 




























VENUE — continued. 
virtue of a writ of attachment wrongfully issued, an action for damages 
| will lie in the county where such wrongful seizure was made. Jd. 
3. The word trespass in Revised Statutes, art. 1198, means any intentional 
wrong or injury done directly or indirectly to the person or property of 
; another. Hubbard v. Lord, 59 Tex., 384, Jd. 
VERDICT. See DiREcTING A VERDICT. MALICIOUS ATTACHMENT, 1. 
1. See opinion for a verdict held to be neither a general nor a special ver- 
dict, and not sufficient to authorize a judgment. Ryan v. Hays, 42. 


VOLUNTARY BOND. See Bonps, 1-3, 


WACO. 

1. The city council of Waco adopted an ordinance directing the mar- 
shal to remove all obstructions from certain highways in the city, which 
prevented free access to certain fords on theriver. Held, the c \uncil had the 
power to adopt the ordinance. Compton v. Waco Bridge Co., 715. 

2. The city council granted the right to the bridge company, for the term 
of twenty-five years, to the use of so much of the * reserve” or ** common” 
as was necessary for anchorage of the bridge, keeper’s house and stock 
pens. Held, that this did not authorize the bridge confpany to use the 
‘‘reserve” or ‘‘common,” so as to close the highways leading across the 
same to the fords, and that it did not authorize such use of the “ reserve” 
by the company as to practically exclude the public therefrom. Jd. 

3. By act of the legislature amending the charter of the city of Waco, 
the chartered rights of the Waco Bridge Company were preserved intact. 
Held, that the act did not confer any additional power upon the company, 
but that its effect was to protect its chartered rights then existing. Id. 

4, By the same act, complete power was conferred upon the city coun- 
cil over the commons and other property belonging to the city, and to alien- 
ate, sell and transfer the same, subject only to the conditions, if any, on 
which the property was held. The claim that this authorized the city coun- 
cil to dispose of the ‘‘ reserve” is held not to be well founded, as by the deed 
conveying the ‘‘reserve” to the city it was expressly declared that it was 
for the sole use and benefit of the city. Id. 

5. See opinion for facts held sufficient to show a right to a ford, and way 
leading to and from it, by dedication and prescription. Id. 

6. The city council would havé power to open and extend streets to the 
river, 80 as to accommodate the inhabitants of the city and general public. 
Td. 

7. The bridge company’s charter conferred exclusive bridge privileges for a 
distance of five miles up and down the river. Held, not to authorize the 
company to close up the existing public fords within that distance. Jd, 


Tn 


WAIVER. See CARRIER, 1. GUARDIAN, 2. INNOCENT PURCHASER, 4. PRac- 
TICE IN SUPREME Court, 15. 

WARRANTY. See VENDOR AND VENDEE, 8-13. 

WIDOW. See HOMESTEAD, 1, 3. 

WILLS. 

1. The husband’s will bequeathed to the wife all his estate: 1st. “To 
be kept together during her natural life,” to support the children and 
herself and to educate them, and to be divided, such of it as was ‘‘on 
hand,” among the children on their majority or marriage as the wife might 
think proper. . . . 4th. It provided that the property should be man- 


aged as theretofore, and if the wife thought proper to ‘sell, alien or convey 
Vou, LXII — 53 
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WILLS — continued. 








any portion of the same,” then the wife and her co-executor named in the 
will, might do so at such times as she might think proper and advisable 
5th. That the wife at her death might make such final disposition of, the 
property and its increase as she might think preper, and should she fail to 
make such disposition, then it was to be equally divided among the children, 
Held: 

(1) That the wife took under the will but a life estate in the property ;. cit- 
ing Philleo v. Holliday, 24 Tex., 41; Orr v. O’Brien, 55 Tex., 154, and other 
authorities referred to in the opinion. 


(2) When a particular estate is expressly created, with a general power of ° 


disposition to the person to whom such estate is given, then the power will 
not enlarge the estate given. 

(3) Any property bought by the executors of the will, or by either of 
them, with funds belonging to the estate at the time of the testator’s death, 
or with the increase or profits of such estate, became part of the estate, in 
which the wife had no greater interest or estate thanshe had existing at the 
time of her husband’s death. 

(4) Under the second clause of the will the wife had power to convey to 
any one of th® children, on their majority or marriage, such part of the 
estate as she might think proper, so as not to defeat other provisions of the 
will. 

(5) Under the fifth clause the wife could dispose, at her death, in her dis- 
cretion, of such of the estate as was undisposed of; but this power could 
only be exercised by her in her will. If she failed to make such disposition 
by will, then the wish of the testator must be carried out, and what re- 
mained be equally divided among the children, even if inequitable appar- 
ently in view of unequal advancements which may have been made by the 
wife to some of the children. Weir v. Smith, 1 

2. Under such a will, land purchased with the funds of the estate, by the 
one named as co-executor with the wife, who took the deed in his own 
name, and afterwards conveyed to children of the deceased, became part of 
the estate, and the title thereto could not be divested out of the estate and 
vested in particular heirs by such deed of the co-executor, the wife not 
joining therein. Id. 

3. Title to land thus purchased with such estate funds, no matter to whom 
the deed was made, would pass by a deed from the wife to either of the 
heirs on their arriving at their majority or marrying. Id. 

4, The wife at her death left a will in which she made no reference to the 
power to her, contained in her husband's will, but devised thereby a part 
of the property which she had controlled and administered during her life, 
under her husband's will, as a part of his estate. By her will she sought 
to vest absolute title to a portion of the property in some heirs and a life 
estate to one, remainder over to her grand-children. Held: 

(1) That her will was a valid execution of the power conferred on her by 
the will of her deceased husband. 

(2) All the property of the deceased husband existing at the time of his 
death and undisposed of by the wife during her life, or by her will, re- 
mained for equal distribution among the heirs of the deceased husband, 
Id, 

5. A will executed in 1866 appointed two ‘“‘ joint executors” of the same, 
and guardians of the property and person of the legatee; it contained the 
expression of a desire that the county court should exercise no other con- 
trol of the estate than the registration of the will, and that the executors 
should exercise ‘‘ the fullest.and most absolute control” of the estate and of 
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WILLS — continued. 


the person and property of the legatee, who was a minor, “‘that is accorded 
or permitted by law.” One of the parties named as executor died during 
the life of the testatrix. Held: 

" (1) The provisions of the act of 21 Henry VIIL, ch. 4, which authorized a 
qualified and acting executor to execute a will when other executors named 
therein refused to act, were practically adopted by arts. 1268 and 13835; 
hence, the general rule which required joint trustees to act together in the 
execution of a power, has no application to executors appointed by will. 
Citing Johnson v. Bowden, 43 Tex., 670, and Blanton v. Mayes, 58 Tex., 422. 

(2) The doctrine above announced has its application also to executors who 
are charged with the execution of the will independent of the control of 
the probate court. 

(8) The application of the rule is not affected by the fact that the testator 
designated the executors named as “joint executors,” or that one of the 
executors died before the testatrix; one being dead, the survivor could exe- 
cute the trust alone. 

(4) The power to sell real estate, when necessary to pay debts or execute 
executory contracts of the testatrix, could be exercised in this case by the 
executor under the general powers conferred by the willi Beyond this no 
power to convey real estate existed. 

(5) The power to sell under such a will would not authorize an executor 
to convey the land of the estate to a joint stock company and receive shares 
of stock issued to himself in consideration for his deed to the land. 

(6) When such a deed was executed the instrument creating the joint 
stock company vested the title acquired under the deed in trustees, and it 
was not necessary, in a suit by the legatee against the executor and the 
trustees to recover the land, to make the stockholders of the company par- 
ties. Anderson v. Stockdale, 54. 

6. Article 1948 of the Revised Statutes was manifestly intended to enable 
the executor acting under a will, which might withdraw the estate from the 
jurisdiction of the county court, to have the county court determine who 
were entitled to the entire estate, where the will failed to do so, or in what 
proportions beneficiaries were entitled to take under it, in order that the estate 
might be turned over to them after the executor had discharged his trust. 
When such a will doés provide for the distribution of the entire estate, and 
also a means for its partition, the county court has no jurisdiction to pass 
upon the propriety of its administration by the executor, to allow him extra 
compensation for his services, or to discharge him from further liability. 
Lumpkin v. Smith, 249. 

7. A will, executed in 1875, bequeathed to executors named therein, all 
the personal estate, in trust for the payment of the debts of the testator, and 
provided that no bond should be required of them, It gave to named 
legatees all the residue of the estate, real, personal and mixed; required the 
filing of an inventory of the estate by the executors; and provided that 
neither the probate nor any other court should have any jurisdiction over 
the estate, except to probate and register the will. The will, after provid- 
ing for the education and support of the minor heirs out of the personal 
property, gave to the executors power, in terms, ‘‘ to take possession of all 
of said estate and manage and control and dispose of the same for the in- 
terest and benefit of the legatees under this will,-and the payment of debts 
as hereinbefore specified.” Held: 

(1) The existence of debts authorized a sale of the real estate to pay them, 
the personal property being insufficient for that purpose, and the purchaser 
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WILLS — continued. 
of land from the executors was not bound to follow the money paid by him 
to see that it was applied to the payment of debts. 

(2) The desire expressed, that in no event should the estate be subjected 
to the jurisdiction of the courts in its administration, required a construe- 9 
tion of its provisions which would invest the executors with power to gel] . 3 
land to pay debts when such sale was necessary, and when a resort tothe © 
courts would result in ordering such sale. 

(8) Where the general intent of the testator is clear, and it is impracticable 
to give effect to all the language of the will expressive of some particular 
or special intent, the latter must yield to the former, but every expressed 
intent of the testator must be carried out when it can be. 

(4) The general intent of a will overrules all mere technical and grammat- 
ical rules of construction. 

(5) The purchaser of real estate from executors, acting under a power te 
sell for the payment of debts, is not bound, for his protection, to see that 
there are debts. 

(6) If the suit be brought to recover back the property, a general allega- 
tion that debts existed to authorize the sale, without specifying them, ig 
good on general demurrer. 

(7) If the inventory of the property of the estate was never, in fact, filed, 
and the court having jurisdiction to require it to be filed, failed to require 
it, a purchaser at the executors’ sale, against whom suit was brought in 
1883, will be protected. Cooper v. Horner, 356. 

8. An executor under a will, vested with authority as such, without the 
intervention of the courts, to mapage and control the estate in his discretion 
for the interest of the testator’s children, in their education, etc., and to 
**sell, exchange and dispose” of it as he may deem necessary for such in- 
terest, has authority under such will to incumber the estate by deed of trust, 
authorizing the trustee, on the failure to pay money borrowed, to sell the 
land. Faulk v. Dashiell, 642. 

9. In such a case the trustee, in default of payment of the loan and 
selling under the provisions of the trust deed, which authorized him, in 
the event of a sale, to ‘‘ make, execute and deliver to the purchaser a war- 
ranty deed to the property, signing my (the executor’s) name thereto, and I 
bind myself to warrant and forever defend the same,” etc., can make a deed 
conveying all the interest of the estate in the land toa purchaser; and this, 
when the executor added the words ‘‘as executor of the will,” etc., to his 
signature to the trust deed, and in his capacity as executor acknowledged 
the said trust deed. In the case decided it appeared that the executor held 
no other interest in the property than such as he held in his capacity as 
executor. Id. 

10. When the power conferred by will on an executor is general, to carry 
out a particular object named, a resort to the ordinary and usual methods 
to accomplish the object comes within the scope of the power. Id. 


WITNESSES. See Evipence, 6, 7. 
WRITS. ‘See JURISDICTION, 1. 


WRONGFUL ATTACHMENT. See CuHatret Morta@aace, 3, 4. Manicious 
ATTACHMENT. , 


WRONGFUL LEVY. See Action, 5,6. CHATTEL MortaGaae, 3, 4. 








